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A. He stated that the Aherns were visiting ang
that he fell asleep on the couch before they left. The
thing he remembers is that he heard his wife screan
ing and he ran up the stairs and as he entered the
room he thought he seen a form and at that time hg
heard someone working over his wife. He then
attacked and hit on the side of the head and knocke
unconcious. When he regained consciousness he heard
a noise downstairs and he ran downstairs and seen
form going out the door leading to the porch. He ran;
after this form and chased him down the stairs and.
when he got to the boathouse landing he doesn’t re-
member if he jumped over the railing or if he ran
down to the beach but he half tackled him and he
struggled with him and was again knocked uncon-
scious.

When he regained consciousness, he was on his
stomach on the beach being wallowed back and forth
by the waves. He then went up to the house and
wandered around in a daze and went up and went up
to his wife’s room and attempted to administer to her
and felt that she was gone. He then went downstairs
and wandered around in a daze and finally a telephone
number came to his mind and he called this number
and it was Mayor Houk. He said that Houk came to
his house and also his brother Richard and he was
then taken to the hospital.

Q. Asked him tq describe the screams.

A. Stated that they were loud screams.

Q. How long did the screams last?

stairs.

that he heard working over his wife.

A. Stated no, as he was under the impression that
he was attacked by someone else at the time he heard
( ~meone working over his wife.

A. Stated all the while he was running up the .

Q. Asked him if the same person attacked him -
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Q. Asked him how many times he was assaulted?

A. Stated two or three times at the most.

Q. With what were you assaulted?

A. He stated with fists.

Q. Asked him if he could describe the person that
went out the door, if that person was white or colored?

A. He stated the person must have been white
because the dog always barks at colored people. This
person was taller than he was, he was about 6’3" and
was dressed in dark clothing and was a dark com-
plected white man.

Q. Asked him if he turned on any light at the
time he looked at his wife in the bedroom.

A. He stated no.

Q. Asked him if there were any lights on in the
house.

A. He stated he does not remember, he does not
recall.

Q. Asked him how he could see to administer to
his wife if he did not turn on any lights.

A. He stated he was able to determine there was
nothing he could do for her and that she was gone.

Q. Asked him as to the condition as to light and
darkness at the time he regained consciousness on the
beach.

A. He stated it was a little lighter than dark.

Q. Asked him if the doors were kept locked in
the house.

A. He stated the doors were never locked.

Q. Asked him if there was a great deal of money
kept around the house.

A. Stated no, only about $60 or $70.

Q. Asked if any narcotics were kept in the house.

A. Stated no, but there may be a few samples in
my desk. .

Q. Asked him about Dr. Hoversten staying at his
house and where he was at now. (
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A. He stated Dr. Hoversten was staying at h
house for a few days but that he had left yestere
afternoon to keep a golf date at Kent, Ohio.

Q. Asked him if he had heard rumors to the ef4
fect that Dr. Hoversten was infatuated with his wife§

A. He stated that he had heard those rumors buf}

he did not think anything about it and the rumors}

might be true. '
Q. Asked him if he knew of any men that may
have stopped at his home while he was at work.

A. He stated that several men have stopped bu
that his wife was faithful to him.

Q. Asked him if he could name any of them.

A. Stated that he could not think of any names

right now.

Q. Asked him if he was running around with any .
women. !
A. He stated no.

Q. Asked him if his wife was running around
with any men.

A. Stated no.”

Defendant talked with Coroner Gerber at the hospital
at about 9 A. M. on July 4th. Dr. Gerber testified as to de-

fendant’s statement of the events of the morning of July
4th as follows:

“Q. Did you have a conversation with him?
A. Yes, sir. \
Q. Now will you please relate the conversation?
A. I asked him if he could tell me what happened
that is, I asked Dr. Sam Sheppard if he could tell mé
what happened. He said he would try to and his con-
versation was as follows:
That he was sleeping on this couch or davenport
and that he thought he heard someone call him
‘Sam.” That he immediately jumped off the coucli

(
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and rushed upstairs. When he got to the head of the
stairs something clobbered him on the back of the
neck or head, and that he was rendered unconscious.
He doesn’t know how long, he stated, he didn’t know
how long he was unconscious but when he came to he
thought he heard a noise in the living room. That he
rushed back down the stairs to the living room and
that he was—he thought that he saw some form going
out of the doors toward the stairs that lead to the
back. That he rushed after the form, and that when
he got to the foot of the stairs that lead actually to the
beach alongside of the boathouse or bath house, he got
into a wrestling match or hassle with the form and
that he was rendered unconscious again, and he woke
up later and went back up to the house and then went
into—up the stairs—went into the living room, up the
stairs to the second floor and into his wife’s bedroom
and felt of her pulse at the neck; realized that there
was something wrong with her, something seriously
wrong with her, that she was probably dead. That he
came back downstairs and some time later called
Mayor Houk. I asked him if he could see this form as
he went up the stairs from the couch. He said, ‘No, it
was too dark to see.’ He couldn’t see anything except
a form.

I asked him if he could see the form going down
the stairs to the beach. He said, ‘No, just a form. Just
an outline.’ I told him I would not ask him any more
questions and left. At the time that I was—he was
talking to me and I was asking these questions, Dr.
Richard Sheppard came in and another doctor of the
hospital came in and took—this doctor, other doctor,
took Dr. Sam Sheppard’s blood pressure.”

He also stated: * * *

“That he rushed after this form. He couldn’t tell
definitely what this form was, couldn’t tell wheti



School as shown on page 3101 of the record.

fendant was again questioned by Officer Schottke at which i§

Schottke:
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it was a human being or whether it was a man
a woman, whether or not it had a hat on, whether o
not he could see any hair, whether or not it had a coald
or trousers on.”

The foregoing was repeated at the inquest at Norman

On the afternoon of July 4th at about 3 P. M. the de<

time he stated in part as was testified to by Officer

“We then told him that there was blood on)the ban
and on the crystal of the wrist watch, asked him if h
could tell us how the blood got there. He stated tha
he remembered that at the time that he regained con:
sciousness in the upstairs bedroom that he had felt his
wife’s pulse at the neck and felt that she was gone and f
at that time he must have gotten the blood on the

wrist watch and he heard a noise downstairs and ran
downstairs.”

On July 10th defendant went to the sheriff’s office at -

43a

scream. At this time I was on the couch. I think that

she cried or screamed my name once or twice, during

which time I ran upstairs, thinking that she might be
having a reaction similar to convulsions that she had
had in the early days of her pregnancy. 1 charged into
our room and saw a form with a light garment I be-
lieve. At the same time grappling with someone or
something. During this short period I could hear loud
moans or groaning sounds and noises. I was struck
down. It seems like I was hit from behind somehow
and had grappled this individual from in front or
generally in front of me. 1 was apparently knocked
out. The next thing I knew I was gathering my senses
while coming to a sitting position next to the bed, my
feet toward the hallway. In the dim light I began to
come to my senses and recognized a slight reflection
on a badge that I have on my wallet. I picked up the
wallet and while putting it in my pocket came to the
realization that I had been struck and something was
wrong. Ilooked at my wife. I believe I took her pulse
and felt that she was gone. I believe that I thereafter
instinctively or subconsciously ran into my youngster’s
room next door and somehow determined that he was

the request of the authorities where a full written state- 3
ment was made which was in part as follows (State’s ex- 3

hibit 48):

all right. I am not sure how I determined this. After
that, I thought I heard a noise downstairs, seemingly
in the front eastern portion of the house. I went
downstairs as rapidly as I could coming down the
west division of the steps. I rounded the L of the living

I

‘¥ # * T evidently became very drowsy and fell asleep.

I recall wearing summer cord trousers, a white T
shirt, mocassin type loafers with no shoestrings, I am
not sure of the socks. I don’t know whether I had re-
moved my brown corduroy coat that I had put on
earlier, or whether I did at this time or not. The next
thing that I recall very hazily, my wife partially awoke
me in some manner and I think she notified me that
she was going to bed. I evidently continued to sleep.
The next thing I recall was hearing her cry out or

room and went toward the dining table situated on
the east wall of the long front room on the lake side. I
then saw a form progressing rapidly somewhere be-
tween the front door toward the lake and the screen
door. I pursued this form through the front door,
over the porch and out the screen door and then on
down the steps to the beach, where I lunged or jumped
or grasped him in some manner from the back, either
body or leg, it was something solid. However, I‘ q



4443

not sure. This was beyond the steps an unknown
tance but probably about ten feet. I had the feelig
of twisting or choking and this terminated my cof
sciousness.

The next thing I know I came to a very grogg
recollection of being at the water’s edge on my fac#
being wallowed back and forth by the waves. Mg
head was toward the bank, my legs and feet we
toward the water. I staggered to my feet and can
slowly to some sort of sense. I don’t know how lo
it took, but I staggered up the stairs toward the ho
and at some time came to the realization that som
thing was wrong and that my wife had been injured;

I went back upstairs and looked at my wife and felt

her and checked her pulse on her neck and determined
or thought that she was gone. I became or thought
that I was disoriented and the victim of a bizarre
dream and I believed I paced in and out of the room
and possibly into one of the other rooms. I may have

re'zexamined her, finally realizing that this was true. I:
went downstairs. I believe I went through the kitchen
into my study, searching for a name, a number or what

to do. A number came to me and I called, believin
that this number was Mr. Houk’s. 1 don’t remember
what I said to Mr. Houk. He and his wife arrived
there shortly thereafter. During this period I paced

back and forth somewhere in the house, relatively #

disoriented, not knowing what to do or where to turn.
I think I was seated :st
on the table when they arrived but I may have gone
into the den. I went into the den as I recall, either
before or shortly after they arrived. The injury to my
neck is the only severe pain that I can recall. I should
say, the discomfort to my neck. I didn’t touch the
back door on the road side to my recollection. Shortly
after the Houks arrived, one of them poured a half

( "1ss of whiskey as they knew where we kept a small

ly of liquor, and told .
1 Ss?rii}{ was so groggy anyway. I was trying to recover

Esponse to the defendant’s call. The ma
endant said:

the kitchen table with my head
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me to drink it. I refused,

i my senses.” .
¥ The defendant’s statement of the facts. as abo.ve. s
: are to be found with some discrepancies, variations

' i when
omissions, in the testimony of other witnesses

& lled to tell what the defendant told them when que(si-
Rioned on the subject. The first declarations of the defena-
int were made to Mayor Houk who arrived at the Shep-

4th in re-
before 6:00 A. M. on July
dhome S st yor testified the de-

“My God, Spence, get over here quick, 1 think they
have killed Marilyn.”

He further testified that he went immediately to th((a1 Shep-
pard home and found the defendant in the den, an

] immediately went up to him and asked dhnfi \C:lvslr:;'i
happened, words to that effect, and he sai ,thin n
know exactly but somebody ought to do sgn: 1 i, or
Marilyn,” and with th(zlat m};erwﬁg inm::si iaS:ig ent

‘rs and I remained with Dr..5a ' :
ltllll)lsrlefs the effect of ‘get hold of yourself ords?(?miccllmﬁi
like that ‘can you tell me what happege ” a d he
said, ‘T don’t know. I just remember .wakmcgl qu 2 e
cou(;h and I heard Marilyn screaming an 1 i Eered
up the stairs and somebody or something clob ”
me and the next thing 1 remember was ccc)lmlr;gﬁn
down on the beach.’ And that he remembered coming

upstairs and that he thought he tried to do some,t’hing

for Marilyn and he says ‘that’s all I remember.

Officer Drenkham who received a call from Mayor

Houk at 5:58 A. M. and who got to the Sheppard ho}rlne”at
" 6:02 A. M. stated on direct examination as to what t e‘



46a

fendant said as to his actions when awakened by Maril
screams:

“A. I asked the defendant what had happened
He said that he heard Marilyn scream that he rememg
bered fighting on the stairs that he was in the wa

and then he came upstairs.”

Mrs. Esther Houk, wife of the mayor of Bay Villag
who accompanied her husband to the Sheppard home, a
going upstairs and viewing the revolting sight in the She

pard bedroom, returned to the kitchen and poured out half}
a glass of whiskey and offered it to the defendant 'with th; "

statement “this might help you.” The record then dis*
closes the following testimony by Mrs. Houk:

“A. He said, ‘No, I don’t want it. I can’t think?

clear now and I have to think.’
Q. And he did not take the drink? '
‘ A. T asked him ‘shouldn’t this help?’ but he is a
;iolftor, he should know and he said, ‘no.” So he didn’t
ake it.

Q. I see. Then what occurred from the den?
A. Ibelieve he was talking.

£ sk R B B

Q. What did he say?

_ A. He complained of his neck. He said he thought
it was broken. He mentioned kidding Steve about %
locking his house so tight. He said he remembered 3

being hit at the top of the stairs and either he was

chasing someone or someone was chasing him down

the stairs. I remember that, because I couldn’t picture
anyone chasing him * * *»

The defendant’s brother, Dr. Richard Sheppard ar-

rived shortly after Mr. and Mrs. Houk and Officer Drenk- &
harn‘ ~~d after viewing Marilyn, returned to the den. Mayor
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‘ then testified that he heard the following conversa-

“Dr. Richard bent over Dr. Sam and I heard him say
that ‘she is gone, Sam,” or words to that effect, and
Sam slumped further down in his chair and said, ‘Oh,
my God no’ or words to that effect. And I then heard
Dr. Richard say either ‘did you do this?’ or ‘did you
have anything to do with this?’ and Sam replied,

" ‘Hell, no.””

Shortly after the foregoing conversation with defend-
ant by those who first came to his house, Dr. Stephen Shep-

pard arrived with a doctor from Bay View Hospital (about

:15 A. M.) and without consulting authorities, took the
efendant to Bay View Hospital.
On the following day, Dr. Hoversten testified about a

call he made upon the defendant to the hospital, when he

heard the following conversation between the defendant
and Dr. Stephen Sheppard:

“A. Yes, I remember I was sitting on the left hand
side of the bed and Steve sat near the foot of the bed
and he advised Dr. Sam to go over in his mind several
times a day * * * As I recall Dr. Steve addressed Dr.
Sam and said in words to this effect: “You should re-
view in your mind several times a day the sequence of
events as they happened so that you will have your
story straight when questioned’ and then he gave as
an example ‘you were upstairs and you went down-
stairs and from here to here,” and so forth.”

An examination of the foregoing evidence shows that
as successive inquiries were made of the defendant, his

answers changed considerably. His first statement shows

that he did not reach the top of the stairs before encounter-
ing someone or a form. No mention is made about “Chi( ”
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§.  The officers who first arrived on the premises made a
'mp'lete investigation of the house for evidence of any
.forcible entry, and found all windows and screens locked,
;u'ntouched and in place, the screens being fastened from
I the inside and no damage was observed to any of the doors.
Defendant testified that the doors of his home were never
E locked. However Mrs. Ahern testified that before she left
at midnight on the morning of July 4th, she locked the
door and chained it on the lake side of the house and the
maid testified of being locked out on one or more occasions
when she came to work in the morning. She also testified
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until the statement was made at the sheriff’s office on Jul§
10th. Likewise, the statements do not suggest that
fendant examined the decedent on his first responding t
her call, until after the green bag containing defendant’
watch, ring and keys were found with blood on the crysta
and band of the watch and such fact was called to his atten
tion. There could be no possible way under the sequence;
of events as testified to by the defendant in which blog
could have gotten on the watch unless it got there befo
the defendant had his alleged encounter on the beach.

When the defendant fell asleep on the couch in th
living room on the evening of July 3rd he (by his own |
testimony) was wearing a T shirt, pants, loafers and a
corduroy jacket. When the Houks arrived at 5:45 A. M. on
July 4th defendant was bare from the waist up and in his
statements claims no recollection of what happened to the
T shirt, The T shirt has never been found or accounted
for. Chief of Police Eaton when he arrived at 6:30 A. M.
of July 4th saw the corduroy jacket neatly folded on the
couch where defendant had been sleeping and Officer
Drenkham had noticed the jacket in the same position upon
his arrival at 6:02 A. M. No one of those who arrived at
the Sheppard home prior to the Chief of Police, testified
as to have moved or touchqd the jacket. The defendant is
not sure but says he has a faint recollection of having re-
moved it while sleeping because he was too warm. Dr.
Stephen Sheppard testified having observed the jacket on
the floor. This was prior to 6:30 A. M. However, when
the photograph was taken at 8 A. M. the jacket was still in

the position as observed by Officer Drenkham and Chief 3
Eaton.

{

that it was the practice to leave the street door unlocked
on the mornings she was to report for work, which was
on a fixed day each week. This testimony is supported by
that of Dr. Hoversten who said that the first day he visited
there in July when he came home at about midnight,
Marilyn called down to him not to lock the door because
the maid was coming in the morning. The record clearly
shows the maid was not expected on July 4th.

Officer Drenkham testified that he patrolled Lake
Road during the night beginning about 11 P. M. and con-
tinuing until 5 A. M. passing the Sheppard home on several
occasions, and noticed no one on the highway at or near
the Sheppard home. He also examined the beach at the
bottom of the steps by the beach house shortly after 6 A. M.
and found no foot prints in the sand. Defendant produced
two witnesses, one of whom reported that while driving
east on West Lake Road at about 2:15 A. M. on July 4th
he saw a big man over six feet tall and weighing 190
pounds standing in the Sheppard driveway wearing a light
T shirt but was unable to describe the rest of the dress. He

(
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testified that the stranger had a crew hair cut and was
bit tanned and that all this was observed in the dead of]
night while returning from'a fishing party at Sandusk
Ohio. The witness had a boat attached to his automobilé}
and testified he was driving 35 miles per hour when h
observed the stranger in the drive near three maple trees
The other witness claims to have been driving west
about 4 A. M. when he observed a stranger near the cem
tery which is just west of the Sheppard home. He de-
scribed the stranger as having a crew haircut, was 59” tall
and had bulging eyes and was wearing a white shirt.
Neither of these witnesses came forward until a reward
was offered publicly six or seven days after July 4th al-
though the story of Marilyn Sheppard’s death had received
great publicity, including the story that defendant had
met with a form with bushy hair in the Sheppard home
after he heard his wife scream for help.

Defendant’s testimony was given in support of his
claim that his home life and that of his wife was loving
and harmonious. As opposed to this evidence Dr. Hover-
sten testified to conversation in which the witness read and
discussed with defendant a letter which defendant had
written and which he intended to mail to his wife, on the &
subject of divorce. The same subject was talked over on
several occasions and there 'is some evidence that the de-
fendant discussed this subject with Susan Hayes. There
is also evidence that after Chip was born Mrs. Sheppard
was not sexually aggressive and that she had consulted
with defendant’s brother Dr. Stephen Sheppard on the
subject and its effect on her relationship with her husband
(the defendant). Defendant admitted meeting with one
of his(1 dy patients, at her insistence and request on sev-
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al occasions, taking her to Metropolitan Park on at least
ne occasion where they kissed each other and being in-
olved in an altercation between the lady and her husband
bout her attentions to defendant in Mrs. Sheppard’s pres-
ence on a boat trip to Detroit. He called and was in com-
& pany of another young lady in California while his wife
b was in Cleveland. His intimate relationship with Susan
Hayes for more than a year was admitted by defendant
including his cohabiting with her at the home of Dr. Miller
in California for about a week although when first ques-
tioned he denied any such affair and upon the coroner’s
inquest under oath he testified untruthfully on the subject
by denying such intimacy.

When the officers arrived at the Sheppard home on the
. morning of July 4th they found a medical bag of defend-
- ant open and on its end with some of the contents spilled
~ on the floor. Some of the drawers in the desk in the library
. were pulled out and piled on the floor and the tools for de-
fendant’s outboard motor, which defendant kept in a green
cloth bag in the desk, were on the floor in front of the desk,
together with a broken statue. There was also a green box
containing fishing tackle on the floor near the tools. Mari-
lyn Sheppard’s wrist watch with dry blood on the band
was lying on the floor near the desk. The contents of one
drawer had been spilled out after Dr. Richard Sheppard
accidentally kicked it over. The drawers in the desk in
the living room were partly pulled out but the contents
thereof were undisturbed. The lid or cover of the desk was
open and resting on the back of one of the upholstered
living room chairs. There were some sales tax stamps and
E  papers scattered about on the floor near the desk.

AP~
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The Cleveland police department fingerprint experf§ ‘ ' pocket on the floor beside him after he came to in the
testified that there were no readable fingerprints on " . “ droom. Except for the green cloth bag, defendant’s
desks or in other places about the house; that they b atch ring and key chain, there is no evidence that any-
been wiped off or smudged, and on some of the furniturd g was missing from the Sheppard home.
surfaces he found long scratches as if the surfaces w-;
been wiped with sandpaper or a rough cloth of some kind
This was equally true of the metal fishing box and drawers
piled in the den.

The picture of Mrs. Sheppard’s left wrist showed an
impression of the wrist band of her watch in dry blood
as if the watch had been pulled from her wrist after the §
blood had dried about the wrist band. About 1: 50 PM
the afternoon of July 4th, the mayor’s son, while searchin
the bank which extends down to the lake in front of the :
Sheppard home and which is covered with very heavy
brush, found the green cloth bag containing the defend- :
ant’s w‘rist watch, which had stopped at 4:15, with dry
blood on the band and crystal and also containing his class
ring and key chain. The hour at which the watch was
stopped was 15 minutes after the latest time fixed by the
county coroner as the time Marilyn Sheppard came to
her death (between 3 and 4 A.M. on July 4th). There was
no blood on the bag and there is no dispute but that the
green bag was the one use@ by defendant to hold his out-

board motor tools and that he kept them in his desk in the
den.

Defendant in his argument to the jury said:

* “Well, of course, we don’t claim there was a burglary.
I mean I don’t know why the intruder was there. We
claim there was a man there but whether he was there
for burglary or not I don’t know. We never claimed
that he was.”

The evidence of the somewhat disarranged condition of
the first floor of the house would tend to show the pres-
ence of an intruder, but if because of the manner in which
t was done and the other surrounding circumstances no
such conclusion could be reasonably drawn from the evi-
" dence, such condition would give strong support to the
State’s case. The defendant also argues that decedent
came to her death at the hands of a sex maniac by whom
" defendant was “clobbered” in his bedroom or on the
stairway to the second floor, and on the beach. It would be
difficult to believe that a sex maniac, after discovery,
would take time to set up the appearance of a burglary, or
that a burglar would throw away the only property found
to have been taken from the house, the green cloth bag
# containing defendant’s wrist watch, ring and key chain.

It is also hard to believe that a burglar would not
There was over $200.00 found in various places about % have found and taken defendant’s wallet which he says
the house including defendant’s wallet which contained :
$63.00 and a check for a large sum of money, all of which
was easily discovered by the Chief of Police. Defendant
testified that he discovered his wallet which had been in

t

was on the floor beside him after he encountered the
form in the bedroom, and after monies that were about the
house, or that either a burglar or a sex maniac would take
time or go to the trouble of destroying fingerprints after

{
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the defendant was aroused from his sleep, or that sucly

person, armed with a blunt instrument, would go abo
his intended purpose without molesting the defendat

whose presence asleep on the couch could not have beetf

missed.

When the defendant went to sleep on the couch th
green bag containing the tools was in the desk and the

defendant was wearing his wrist watch, ring and key

chain.

By defendant’s own testimony, when responding to
his wife’s screams for help, he did not turn on the lights

1
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hig, one on the first floor toward the east side of the house,
,f- one on the second floor.

. No mention is made by defendant about the family
dog, although he testified that the intruder must have

white, because a dog always barks at colored

g ople. The defendant did not hear the dog bark or at least

he gave no testimony to that effect.

One significant fact to be considered is the passing of
1e between the time of Marilyn Sheppard’s death and
time defendant summoned help and what all the
ivities were that engaged the defendant’s attention dur-

either on the stairway while on his way to the beHroom;
or in the bedroom. Light switches were conveniently
placed for that purpose. That it was then in the dead of

§ng that period.
The coroner fixed the time of death as between 3 and

night is clearly shown because when he was following the

form to the beach he said it was dark, with some reflecs *
tion from Cleveland, and after coming to and starting back

to the hbuse, he testified the day was just breaking. The

discovery by defendant that his wife had been so badly

beaten ‘“that he felt she was gone” particularly when he
returned from the beach and made as he claimed, his

second examination of her; that he should do so without -

light, is a fact which the jury had the right to consider,
together with all of the other evidence of his conduct and
the surrounding physical facts, in determining the credi-
bility to be given his story. Even though day was break-
ing, the evidence was undisputed that the window shadés
were drawn in the murder room, except as to one window
which was up six inches to let in air. There is evidence in
the record by a neighbor that she drove by the Sheppard
home at 2:35 A.M. on July 4th and saw two lights burn-

{

4 AM. on July 4, 1954. The first call by defendant asking
for help was made between 5:45 AM. and 5:50 AM. of
that day. The defendant testified that when he followed
the form to the beach, it was in the dark of night with
gome reflection of light from Cleveland. At the time he
came to on the beach, he testified that it was at about the
break of day. It is a matter of public information that on
July 4, 1954, the sun rose at 4:58 A.M. Eastern Standard
time or 5:58 A.M. Eastern Daylight Savings time. The

3 break of day precedes sunrise by about forty minutes.
b S that either between the time of death fixed by the

coroner, at which time defendant testified he was in the
bedroom where decedent died, having responded to her
call for help, and in his testimony expressed the belief
that she was then gone, or from the time defendant
started from the beach to the house after encountering the
form there (defendant’s testimony being the only authority

g for this fact) from forty minutes to two hours passed.

(
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There is little or no attempt to account for defendant,’i
actions during this period. It is also true that there werg
neighbors on both sides who were not disturbed. They
were much closer in point of distance to the defenda "
than was Mayor Houk.

The evidence shows also that there was a telephonﬂ
between the twin beds in the murder room which was no
used by defendant to call help after he regained co
sciousness from his first encounter with the form eithe
or the stairs or in the bedroom. Likewise, when chasmg
the form to the beach, the defendant did not avail himse
of any weapon although there were firearms &vailable i m
the den and fire tools in the fireplace in the living room

which he passed in going out the door to the lake side o
the house.
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:..-,- this occasion and only then, that the defendant claims
t there might have been two assailants ‘one working
bver his wife” and the other striking defendant from the
flack with his fist. While he was following the form to the
each there was no suggestion that there was more than
pe object or form in front of him.

The foregoing is a summary of much of the evidence
fdealing with many of the physical facts and conditions of
he premises as found on July 4th and of declarations and
actlons of the parties involved as testified to by the public
ruthor1t1es and other witnesses, together with what the
efendant said to others and in his testimony upon trial in

E the defendant, in dealing with the events that took place
in his presence or the things that he did, was characterized
by the State as vague, indefinite, uncertain or factually
B highly improbable. During the time he was under cross-
8 examination the defendant gave evasive answers such as

The defendant’s injuries were the subject of some ;
conflicting testimony. Doctors testifying for the State de-
scribed his injuries as injuries to the right cheek of th
face, a black eye, some damage to the right side of his
forehead, some damage to the membrane of his mouth,.r
and no indication of any injury to the back of the neck
Doctors for defendant not only report the injuries to th
right side of his face, eye and mouth but also injuries
the spinous process of the second cervical vertebrae and
some swelling on the back of the neck. They do not claim
that the skin was broken at this point. Whatever injuries .
the defendant sustained were caused by a blow or blows
of the fist of an assailant. This was defendant’s testimony, :
although he testified that his first encounter was in thef
bedroom where his wife came to her death as a result of
many blows on the head with a blunt instrument. It was §

‘ i ©

I can’t recall” or “I can’t remember,”’ approximately 216
times to questions concerning facts and circumstances
that took place in his claimed presence material to the
issues in the case.

" The jury, under the instructions of the court, was
: presented with but one question or issue of fact and that
: s, “had the State shown beyond reasonable doubt that
’ the defendant purposely killed Marilyn Sheppard?”

' The State’s case is based in part on circumstantial
ev1dence The law of Ohio on this subject requires that the
facts and circumstances upon which the theory of guilt is
ed must be established beyond reasonable doubt and
e facts so established must be entirely irreconcilable

(
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with any claim or theory of innocence and admit of

other hypothesis than the guilt of the accused. Carter v

State, 4 Oh. App. 193. it
If, therefore, the jury, after careful deliberation, fo --i of the blows.

that there was any possible hypothesis of innocence, after} " 1In the case of Cincinnati Traction Co. vs. Harrison

a consideration of all of the evidence, then the defendanf 94 C. C. N. S. 1 on page 6) the court said on this subject:

would be legally entitled to be discharged, but if the juryj “As to the photograph, it was an enlarged one, but

found, after full deliberation, there was no possib was not for that reason inadmissible.”
hypothesis of innocence based on the facts as they found1

them to be, and that the facts found are such as to be
irreconcilable with any other reasonable hypothesis, than

the guilt of the accused, then a verdict of guilty' was re-
quired.
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2 he pictures, there is no claim that they were distorted or
Hnaccurate. They dealt with a subject vital to one of the
issues of fact, that is, the cause of death and the severity

The defendant was not prejudiced by the manner of
howing these pictures.

It is further claimed that the testimony of Mrs. Ahern
ith regard to conversations she had had with the deced-
ent about divorce, was improperly received in evidence.
She testified that Mrs. Sheppard had told her that the
efendant had discussed the possibility of seeking a
divorce from her with Dr. Chapman while in California.
At the very outset of the trial the defendant stated as a
. fact that he and his wife were happy and living a har-

Assignments of error under the heading of “The ad- ¥ monious and lovable married life, and on his defense he
mission of testimony” in subhead VI of defendant’s brief 3 testlﬁed to support of such statement. Aside from the
will next be considered. During the trial, pictures in color alleged conversation between Mrs. Ahern and the decedent,
that had been taken of the wounds of Mrs. Sheppard’s
head, after the blood had been washed away, were shown. §
Six black and white pictutes were developed from these 3
negatives and reccived in evidence, which were explained
by the deputy county coroner. The colored pictures were
then shown to the jury through the use of a projecting |
machine on a screen six feet by six feet, the pictures being
four feet square. It is claimed that such pictures exag-
gerated the size of the wounds and unfairly emphasized
the evidence of the cause of death. Except for the size of

This was a jury question and we hold that there was
suflicient evidence to support the verdict of gullty as
found by the jury.

Claims of error Nos. 17, 18, 24, 25, 26, 27, 28 and 29

are therefore overruled.

el

E there is considerable testimony as to conversations the
b defendant had with others (particularly Dr. Hoversten
E and Miss Hayes) on the subject of divorce, such conversa-
tions being in part admitted by the defendant. He, how-
ever, denies ever suggesting seriously a separation with
his wife and maintains throughout that they lived happily
together. Statements such as were given in evidence or
E testified to by Mrs. Ahern as a statement made by the
decedent, are always admissible to show that the state-
ment was made or to establish the state of mind of the




