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deration, and emphatically declares that
! evidence of good character must always be
2 considered not alone, but in connection
with all the evidence bearing upon the guilt
3 or innocence of the accused.” |
4 i
The following statement of the law on the subject is found in
S
15 Ohio Jurisprudence 2d, Section 462, at pages 628 and 629:
6
7 ‘*Good character does not alone establish
innocence. It is merely a fact or circum- :
8 | stance bearing upon the defendant's guilt, - ;
: or the grade of the offense, where the crime,
9 consists of various grades. The weight which
is to be given to such evidence is a question
10 for the jury under all the circumstances
involved. * * * Sometimes evidence of good
u character is of great weight and importance in
repelling a criminal charge. ¥ * * Its weight
12 is not confined to doubtful cases, however;
-
it may of itself create a doubt. .
13 '
‘** * *But if, after considering all the
14 evidence, including that of good character, the
jury entertain a reasonable doubt as to the
15 defendant's guilt, they must give him the benefit
of the doubt and return a verdict of not guilty.”’
16
17 The Court’s charge in the instant case had the effect of tell-
18 ing the jury to consider such evidence in the abstract only and unrelated
19 to the other evidence; the requested charge stating the correct and full
20| rule of law on the subject was refused.
21 F
99 | 3. Charge Grossly Deficient.
a3 The gross deficiency in the court’s general charge, on this
- 04 subject, as distinguished from the foregoing error of commission, and the
05 absolute necessity of giving the additional charge which was refused, is

11 . e
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best shown by the statements made in the case of Watha v. State, 14
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O. C. C. (N. S. ) 145, wherein the court said, at pages 150-151:

‘‘The testimony shows that testimony of this
character was submitted to the jury. On page
1104 of the record, the court, in instructing
the jury on this subject, said:

‘“ * The defendant introduced evidence tending to
show his good character for peace and quietness,
If, in the present case, the good character of

the defendant for peace and quietness is proven
to your satisfaction, then such fact should be
kept in view by you in all your deliberations,

and it is to be considered by you in connection
with all the other facts in the case; and if,

after the consideration of all the evidence in

the case, including that bearing upon the good
character of the defendant, the jury entertain

a reasonable doubt as to the defendant’s guilt,

it is your duty to acquit him., But if the
evidence convinces you, beyond a reasonable .
doubt, of defendant's guilt, you must so find,
notwithstanding his good character.’

* ok ok ¥ ¥ Ok Xk

‘*And while we think that this instruction to the
jury, if standing alone and not qualified by

any other instruction given to the jury upon

this subject, either before or after it was so
given, would perhaps be erroneous, an examination
of the record shows that the following special
charge was given by the court to the jury at the
request of the plaintiff in error, before argument:

‘*Request No. 20. ‘If the evidence of good reputation,
taken in connection with the other evidence, raises

in your minds a reasonable doubt of Watha's guilt

of the murder charge made in the indictment, you can
not find him guilty of such murder charge.' *’

The court's charge in the instant case, and its refusal to

charge as requested, falls far short of the legal requirements on the sub-

ject as expressed in the foregoing authorities, It constituted prejudicial
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error and requires reversal,

C. Charge on Circumstantial Evidence.
1. In General,

The meat of the Court’s charge on this subject is found at

pages 7005-7006 of the record, and is as follows:

‘‘It is necessary that you keep in mind, and you
are so instructed, that where circumstantial
evidence is adduced it, together with all other
evidence, must convince you on the issue
involved beyond a reasonabler doubt and that
where circumstantial evidence alone is relied
upon in the proof of any element essential to a
finding of guilt such evidence, together with any
and all other evidence in the case, and with all
the facts and circumstances of the case as found
by you must be such as to convince you beyond a
reasonable doubt and be consistent only with the
theory of guilt and inconsistent with any theory
of innocence. If evidence is equally consistent
with the theory of innocence as it is with the
theory of guilt it is to be resolved in favor of
the theory of innocence."’

The court’s charge is neither clear nor complete.

It is not clear for the reason that, when speaking of the
requisites of proof by circumstantial evidence, the court tells the jury,
in effect, that they can buttress and support the circumstantial evidence
by ‘‘other facts and circumstances of the case as found by you'' with-
out defining or limiting how such other facts and circumstances are

first to be found. The charge does not prohibit the finding of facts

and circumstances by inference and conjecture and then using them
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to support, and thereby make sufficient, the circumstan)'lé

court says, in part: ‘‘where Circumstantial evidence alone is relied

upon in the proof of any element essential to a finding of guilt such evi-

dence, together with any and all other evidence in the case, and with all

the facts and circumstances of the case as found by you must be such as

to convince you beyond a reasonable doubt and consistent only with the
theory of guilt and inconsistent with any theory of innocence’’.

Then, after the foregoing, the court commits a most grievous
error by laying down a preponderance test:

*‘If evidence is equally consistent with the

theory of innocence as it is with the theory

of guilt it is to be resolved in favor of the

theory of innocence."’

The necessary effect of what the court says is that if the
evidence is in equipoise as to guilt or innocence, the jury must find him
innocent. This is the civil rule of preponderance.

The correct criminal rule is not that the evidence must be

equally consistent with innocence as with guilt, to find innocence, but rather

that if it is possible to reconcile the facts in evidence with innocence, he

must be found innocent. 15 Ohio Jurisprudence 2d, pp. 766-768, Sec.599--

Circumstantial Evidence; State v. Butler, 57 Abs. 385, 386-387; Fess,

" Ohio Instructions to Juries, 8.15, 86.23, 87.16,

The charge of the court was specifically excepted to, and the

accused asked for the following additional instruction which was refused

(R, 7015) :

¥
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| Abs., 367, Judge Hornbeck, speaking for the Court of Appeals which re-

‘**Where reliance for conviction is placed ox;
circumstantial evidence, the jury is instructed
that the facts and circumstances upon which the
theory of guilt is based should be shown beyond
a reasonable doubt, and when taken together }
must be so convincing as to be irreconcilable
with innocence and admit of no other hypothesis
than guilt,’

“*THE COURT: Exceptions overruled, and excep-
tions noted to the defendant.'!’
This instruction is taken almost verbatim from the rule laid

down in the case of Carter v. State, 4 Ohio App., 193, 196, and is supported

by the decisions of State v. Knapp, 50 Bull. 28, and State v. Mueller, 54

Bull. 94, and recognized with approval in 15 Ohio Jurisprudence 2d, p.767,

Sec. 599,

In the case of City of Columbus v. Treadwell, 46 Ohio Law

versed the conviction, said at page 374:

‘*The same rule as to the quantum of proof upon
circumstantial evidence attends in Ohio. First
syllabus of Carter v. State, 4 Oh Ap 193:

‘* ‘Where reliance for conviction is placed

on circumstantial evidence, the jury should
be instructed that the facts and circumstances
upon which the theory of guilt is based should
be shown beyond a reasonable doubt, and when
taken together must be so convincing as to be
irreconcilable with the claim of innocence and
admit of no other hypothesis than the guilt

of the accused.® "’

Not only was the requested charge a proper one, but it was

necessary to clarify and make complete the general charge on the same

e
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general subject. The refusal to give it constituted prejudicial

Even if the first part of the court’s charge on this subject
of quantum of evidence should be considered proper, yet that part thereof
erroneously incorporating the equipoise doctrine requires reversal, As

was held in the syllabus of State v. Hauser, 101 Ohio St., 404:

**2, Where two rules as to the quantum of
evidence required of the accused are given to
the jury, the one correct and the other
erroneous, the court will not presume that
the jury followed the correct rule to the
exclusion of the incorrect rule."’

Refusal to give a proper charge is prejudicial error, and
failure to charge further after attention is called by even a technically
erroneous request, has been held reversible error. In 15 Ohio Juris-

prudence 2d, at pages 744-746, the following statement of the subject is

found:

**578. Refusal to Give Requested Instructions;
Request for Incorrect or Inapplicable Instructions.
-=- It is prejudicial error in a criminal case to
refuse to give a requested charge which is pertinent
to the case, states the law correctly, and is not
covered by the general charge * * * This is true
though the request is made at the close of the
general charge. :

% %k %k %k % k Kk kx %

**It (the trial court) is not bound to ignore a
requested instruction because it is not, strictly
speaking, an accurate statement of the law involved.
The court may properly treat it as a suggestion

for a proper charge on the theory which counsel for
defense entertains, In fact, it has been said not

to be sufficient in all cases for the court merely

to refuse the charge because it does not correctly
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1 state the law. 1In a case of magnitude and d
culty, some instruction on the point should be ‘

2 given,”’ {
|
5 |
Thus even if the requested charge on the subject should be .
4 '
considered technically inaccurate, which we do not believe it is, yet it
5
called the trial court’s attention to the insufficiency of his general charge
6
on the point and the court should have charged further in order to clarify
7
and complete the general charge as given.
8
9 2. The ‘*George Washington®® Example.
10 To say the least the court in’'its charge gave the jury a most

11} unfortunate choice of an example of circumstantial evidence. The exam-

12 ple used bore too close a relation to some of the facts of this case, and

131 could easily have misled the jury by oversimplifying the necessities of

141l proof in their minds. At pages 7004-7005 of the record the court charged
15 the 3 o
jury as follows:
16
‘‘Illustrating now what would be direct evidence,
17

let us assume that I had on a certain day a very
fine cherry tree in my yard. The family happens
18 to be away on that day and when I return about

5 o'clock in the evening I find my cherry tree

19 chopped down., I proceed to investigate and first
make inquiry of my next door neighbor Mr. Smith,
20 I ask him if he saw any stranger doing anything
in my yard on that day. He replies: ‘Yes, I
21 saw George Washington chop it down with an ax.’ ¢
i That would constitute direct evidence because Mr.
22 Smith is relying on his own sense of sight and
states what he himself saw with his own eyes. For
23 5 that reason he is able to give direct evidence
24 i that George Washington chopped down that cherry

tree.

25
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was nearby and possessed a means of commission.

i involving the conclusion of snowfall or rainfall from the circumstantial

‘*Let us now consider a case of Circumstantial
Evidence in the same connection. Assume that on
inquiry of Mr. Smith, my neighbor, he, in answer
to my question, says that he did not see anyone
chopping down my tree. I then ask him: ‘Did you
See anyone about my place today?' He replies:
‘Yes, I saw George Washington walk along your
driveway from the yard to the street with an ax

on his shoulder.’ Here is evidence of a fact

which does not directly prove who chopped down
my cherry tree but which permits a natural and
fair inference that George Washington was in my
yard with an ax combined with the fact that my
tree was chopped down would constitute very
definitely a piece of circumstantial evidence to

be weighed in the consideration of a charge against
George involving the act of chopping down that
tree.’

1

Regardless of the latter generalized part of the charge,
which would mean little to a layman at best, the example given, to-wit,
proof of guilt by mere presence near the scene and possession of the mears
of commission, could well have deceived the jury. The example used is
deceptive because of its oversimplified similarity to the state’s theory in
the instant case, to-wit, proof of guilt from the mere circumstances of
Sam Sheppard’s presence in the house at the time of killing and that the
murder weapon ‘‘could’ have been a surgical instrument. The same
basic issue was involved in the example as in the case being tried, to-wit,
the identity of the person performing the criminal act. The jury was told,

in effect, that George Washington could be found guilty solely because he

The types of approved examples customarily given are those

evidence of going to bed with the ground clear or dry and waking up in the




10

11

12

13

14

15

16

17

18

19

20

21

22

24

25

morning with the ground being covered wth snow or being "
examples are approved because they are accurate and yet innocuous, be-
cause they bear no similarity to the facts or issues in the case being
tried. However, that is not true in the instant case. And it is safe to
say that a snow or rain example would be deceptive and not properly given
where the issue of snow or rain was the principal part of the state’s cir-
cumstantial evidence case.

The example used, when added to the court’s confused and
incomplete charge on the whole general subject, constitutes prejudicial

error,

III. DEFENDANT WAS DENIED HIS CONSTITUTIONAL RIGHTS

The defendant was denied his constitutional rights guaranteed
by Article I, Section 10 of the Constitution of the state of Ohio and the due
process amendment to the Constitution of the United States, the Fourteenth
Amendment,

The Section of the Ohio Constitution above referred to pro-
vides in part as follows:

‘“* % * in any trial, in any court, the party

accused shall be allowed to appear and defend
in person and with counsel; * * *"°

Volume XII of the Bill of Exceptions bottom of page 7023-24

% discloses the following:

|
i

‘‘(Thereupon, on this same evening, the following
was dictated into the record by the Court:)
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that their deliberations were not progressing
satisfactorily, he, nevertheless, at the suggestion
of counsel for the defense, called all counsel to-
gether in the early evening, and after discussion
of the situation, indicated that he would, unless .
some report came by 10:00 or 10:30 p. m., have the

Bailiff carry to the jury an inquiry from the Court.

At about 10:00 p. m. this was done. The inquiry that

would be made had been made known to all counsel,

The inquiry to the jurors was verbal and was as

follows:

‘* *Have you arrived at a verdict? If not, is
there a probability that you can arrive at one if
you deliberate a while longer either this evening
or tomorrow? If so, which would you prefer?’

‘*The Bailiff knocked at the door and propounded the
questions to the juror who responded. The juror

closed the door and in a few moments returned and
stated that the jury had not arrived at a verdict,

but that the jury was very close to agreement and

would prefer to retire for the night and return the

next morning for deliberation, This was communicated
to all counsel in chambers and preparations made to
have the jury retire for the night."’

It might be observed that rather than being close to agree-
ment the jury reconvened the next morning and continued to deliberate
until 4:33 P, M, of the next day, December 21, 1954, It should be further
noted that something had occurred, or proceedings had in the trial were
not in the presence of the defendant, or the Court Reporter, but that the
Court itself dictated from its own recollections what had occurred.

At any rate matters of vital importance to the defendant were
discussed in his absence. He may have been available in the Court room
or he may have been in Jail, The Court did not state in its dictated re-

collection where the defendant was, but from what the Court did dictate
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he was not in chambers with counsel and the Cdurt whé"

certain proceed
ings were had and certain communications to the jury were discussed,
The public likewise was not permitted to know what went on during this
phase of the case.

It certainly was of vital importance to the defendant that he
know what the Court proposed to do relative to the jury and what com-
munications he proposed to send to the jury by his bailiff. This whole
procedure should have occurred in open Court in the presence of the de-
fendant and in the presence of the public. Whatever communication that
is said was given to the bailiff and what communication the bailiff gave
to the jury is unknown, but had the jury been brought into its box then a
record would have been made. The important point is that by the Court's
own words certain communications were prepared to be sent to the juxy
while Court and counsel were in chambers and in the absence of the de-

fendant.

In an early case being that of Kirk v, State of Ohio, 14 Ohio

Reports, 511, the syllabus states the law of the case in this language:

‘*A Court or Judge has no right to communicate
with the Jury respecting the charge of the
Court, after the Jury has retired, except
publicly, and in the presence of the accused.

To do so is good cause for a new trial."’

Though the matter discussed in the absence of the defendant

in the Kirk case had to do with a part of the charge or instructions, yet

the principle of the law is the same. The Court should not have any com-

munications with the jury or discuss any phase of the case in the absence

o 33 gy
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of the defendant or the public. The Court at page 513 Btate"‘

general principle in this language:

**The Court charged with his trial, have no right
to hold any communication with the Jury touching
his case, except in the presence of the prisoner,
and before the public.”

At page 512 of the Opinion after stating the constitutional

provision relative to the rights of an accused in a trial the Court says:

‘*It is his right to have a public trial, that he
shall meet the witnesses face to face, before the
public; and that all that can be said or preferred
against him, and all that can be said or urged in
his favor, shall be in the hearing and presence of
the public.*’

The constitutional provision emphasizes two basic features
of a criminal trial., One the right of the accused and the other the rights
of the public. The public is interested in the trial of causes. If courts
infringe without sound reason upon the rights of the public to know what
transpires in a trial we are then denied a basic principle of peoples gov-
ernment, that is that the public shall know what transpires in the court
room. The rights of the accused are of course sacred.,

In the instance at bar the Court denied to the public informa-
tion to which it was entitled to have and denied to the defendant his right
.under the Constitution to be present and in person whén phases of the trial
are being discussed. What transpired between the bailiff and the jury
nobody knows excepting the bailiff and one juror. The Court obwiously

did not hear the conversation between the bailiff and the juror. Had the
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defendant been present and in open Court he may well have urgéd timat

since the jury was close to an agreement that it continue to deliberate

at least another half or three-quarters of an hour. The jury may have
reached a verdict that night far different than it did after hours and hours
of further discussion the next day. This, of course, is speculation. How-
ever, under the Constitutional provision all matters of speculation should
be reduced to a minimum by a Presiding Judge at a trial.

State of Ohio v, Delzoppo, 86 Ohio App., 381, states the law

in the syllabus as follows:

‘*1. The defendant in a criminal action has a
constitutional right to a public trial and to
be present at every phase of it,

**2,  The right of one accused of crime to a
public trial and to be present at it can not
be waived by his counsel,

**3. In a criminal trial, the accused being in
the court room awaiting the deliberations of the
jury on its verdict, it is prejudicial error for
the court and both counsel in an adjacent room
and in the absence of the accused to discuss and
prepare in writing and send to the jury an
answer to a question of law submitted by it

to the court.”

The Court's own dictation in the record of what occurred
discloses that there was a discussion of some phase of the case in cham-
bers between the Court and counsel and the defendant was not present,
Where he was the record does not disclose, but I assume that he was in

the court room and readily available. If he was in Jail then the error be-

comes more pronounced as he was forcibly deprived of a constitutional




10 |

11

12

13

14

15

16

17

18

19

20

21

22

24

25

|
|
1
|

H

s —

right that was his.

At page 384 of the Delzoppo case is the following from the

| .
. Opinion:

**This being a violation of the accused’'s positive
constitutional right to a public trial and to be
present at it, his counsel could not waive it,

and the fact that his counsel were in the presence
of the court and participated in what was done did
not cure the error--so said the court in both the
Jones and Grisafulli cases."’

Jones v. The State of Ohio, 26 Ohio St., 208, was decided per

curiam in this language, pages 209 and 210:

‘*We are unanimously of opinion, that on the trial
of a felony it is error to proceed, at any stage

of the trial, during the enforced absence of the
accused, save only in the matter of the secret
deliberations of the jury, and perhaps in the
hearing of motions after verdict and before

judgment,

‘‘It was the right of the plaintiff in error to

be present at each and every instruction given
to the jury as to the law of the case. This
right was denied to him by reason of his
imprisonment under the order of the court; and
without inquiry as to the correctness of the
instruction so given in his absence, it will be
presumed that he was prejudiced thereby.

‘*Nor was the irregularity cured by the presence
of his counsel at the time the additional
instruction was given, and his failure to make
objections., The right of the accused to be
present on the trial of such case can not be
waived by counsel.’’

As late as the case of State v. Grisafulli, 135 Ohio St., 87,

the court in its Opinion at page 91 approves Rose v. State, 20 Ohio, 31, 33,
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by quoting with approval from that case as follows:

‘*We conceive it to be the right of an accused
person to be present during the trial of his
case, and at the return of the verdict, and we :
think that when deprived of these privileges by
being imprisoned in a jail, or in any other
improper manner, the verdict returned against
him should not be followed by judgment or
sentence of the court, but a new trial should

be ordered if requested,"

The right of the accused to be present at all times and dur-
ing all phases of the case, is also required by common law as well as by
the Constitution, A concise statement of the law on the subject is con-

tained in 14 American Jurisprudence, 898-900:

‘‘A principle that pervades the entire law of
criminal procedure is that after an indictment

is found, nothing shall be done except in the
presence of the prisoner or his counsel, except

in certain cases of misdemeanors. At common law
and under the decisions of many courts it is the
right of the prisoner in a criminal case to be
present throughout the entire trial from the
commencement of the selection of the jury until

the verdict is rendered and jury discharged.
Constitution or secured by statutes, and a

denial thereof is good cause for reversing a judgment
against a defendant.

* %k k X Kk Xk 3k

‘*To be present, it is not sufficient that the
defendant be within the walls of the courthouse; he
should be present where the trial is conducted,

so that he may see and be seen, hear and be
heard. * * *

‘*The right to be present extends to every part
of the trial proper. The defendant should be
present on arraignment in felony cases, when
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— 1 | evidence is given, when the jury is charged,
| when the court communicates with the jury in
2 ;, answering questions by therm, when the jury
; receives further instructions,*’ etc.
31
4 ‘ In Ohio it has lbeen held that the accused must be present |
5 when the jury is called out to report its progress. Bennett v. State,
6 10C. C.84,4C.D.129. The Court there based its ruling upon the
7 Constitution and the cases of Jones v. State, supra, and Cantwell v, State,
|
8 ‘ 18 Ohio St., 477. The relevant headnotes in the Bennett case are:
o
**2.  On the trial of a felony the accused has
10 the right to be present in court, when any
proceeding, of whatever nature, except the
11 | secret deliberations of the jury, are taken in
his case,
12
- *“3. The accused is entitled to have the .
13 deliberations of the jury continue undisturbed
and uninterfered with, and it is error for the
14 judge, during the enforced absence of the
accused, to hold a conversation with the jury
15 which might influence their verdict, and prevent
the defendant from having a fair trial in the
16 case,
17 “‘4, The presumption of law is that where error
has intervened in a criminal case, it is
18 prejudicial to the defendant.™
19
As is shown previously, the error of the trial court in the
20
21 instant case was twofold: (1) it communicated with the jury privately
I
99 through the bailiff, and (2) it had the jury report its progress in the ab-
sence of the accused.
23 1
-~ 2
' IV. CONGLUSION
25
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Constitutional questions, under both the Ohio and United

States Constitution, exist in this case which require the attention of this
Court and reversal of the judgment.

The rule requiring proof of each and every issue beyond a
reasonable doubt has been disregarded, and this Court is duty bound to
look to the record on that subject and take the necessary corrective
action,

Errors prejudicial to the rights of the accused have inter-
vened, and the accused has not had a fair and impartial trial,

Respectfully submitted,

PAUL M, HERBERT

RUSSELL E. LEASURE

ARTHUR E. PETERSILGE

Of Counsel for Defendant-Appellant




