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STATEMENT OF THE CASE

The defendant filed a pre—~trial motien teo suppress the evidence
herein. Upon hearing en the motion te suppress, the defendant called the
arresting officer for examinatien.

The officer testified that his name was Martin McRaddeni that he
had been = pelice officer for 39 years and fbur months; and that he had been
assigned to the Detective Burean for 35 years.

He further testified that on the 31st day of October, 1963, he
first observed oene John Terry and one Richard Chilten étanding at the corner
of Huren Read and Euclid Avenue where these two étree‘ts intersect at East
13th Street in the City of Cleveland. ‘ That it was 2:20 or 2230 pali., and
that it was broad daylight. After observing these two males standing at
+he cornmer talking, he pesitiened himself in the lobby of Regoff*s store,
near 14th Street en_Humn Road, for the purpese of further ebservatien.
Puring a peried of seme 10 to 1_2 minntes, he observed that one male would
stand at the cormer while the other ene would walk up Huren Read. That this
male would step znd leok into either the Dizmeond Store or the United Airlines
office for a second or se and {hen continue west on Huren Read near Halle
Brothers store. He would then turn around, ceme back to the spet where the
stores were, peer in the window, and go back te the torner where he would
4alk with the waiting male. Then the man whe had been ﬁaiting would go
threugh this szme precedure. The testimeny with reference te the number of
trips each man made varied from two te three times each to four to five times

apiecs. (R. 14; 22, 24y




During this 10 te 12 minute peried eof observation, the officer
stated that he saw a .sh@»r‘t; white man come over to the ceormner; converse with
these twe colored males for z minute or se, and then walk west on EBuclid.

He then observed the two colered males walk west on Euclid Avenue
in @ naturzl manner, and at Zuckerts stere, 1120 Euclid Avenue, he saw them
step in front of this stere znd again converse with the same white male.

The officer further testified that these three men were just
standing in fromt of the store with their backs fo the display windew; that
they were just talkingi and that he approached them and stated that he was
a pelice officer. He said that he asked them their names and that "they
gave it te me quick.” (R. 16) (At all ether places in the recerd he says
~they mumbled semething.®™) Then withemt any further cenversation between
the officer and these men, zand me evert zct en the part of the men, the
police officer condncted himself as felleows:

MA, . « = » - I got Chilten then, net Chilten but Terry, and

I turned him areund and I stoed in the back of them, and I
searched them, and in his npper left hand pecket of his tep~
coat I felt a gun zand I went in fer it and I had a tough time
getting it, so I toek the coat off. I at that time informed
them, the three of them, te keep their hands out of their
pockets and walk inte the stere. When they got inte the

store I told them te face the wall, keep their hands away,

and en searching Chiltem im his left hand pecket of his tep-
coat I feund a gun, a *38, and sSearching Katz I feoumd nething.”™
(R. 16, 17}

The three men were then taken to the Cleveland Pelice Statien where

they were beoked for "Investigation.” A day er so later, Terry and Chilten

were charged with "Carrying a Concealed Weapen,” a feleny, and Katz was

charged with ™Being a Suspicieus Persen,” a misdemeanor.




The officer admitted that there were people on the street when
this matter occurred and that the stores were open and that there was busi-
ness as usual in the dewntown area. He admitted that he did net know any
of these men (R. 119); that no ene had furnished him any infermation re~
garding them (R. 119); and that his reason fer watching them wﬁs that "they

didntt look right te me at the time.” (R. 119) With reference to his

' remsen for approaching the men in frent of Zuncker®s and turning Terry around

znd pétting him down, the officer testified as follows: "In the first place
I didn®t like thelr actions em Hkron.Read, and I suspected them of casing

a job, a stick-up., that®s the reasen.” (R. 42) He said that he patted them
down™s . « » .to see what they had, if they had gumns.” (R. 42) However,

he testified under inquiry by the Court that in 39 years as a pdlice officer
and 35 years as a detective, that he had no experience in ebserving indi-
vidumls casing a place and had never observed anybedy casing =z place, (R.46)}

OURT*S RULING ON MOTION T0 SUPPRESS

The Conrt found that there was ne warrant fer a search er frisk and

Further found that there was ne lawful arrest here. (R« 96) However, the

Conrt cited Ker vs. Califermiza, 374 U.S. 23, as autherity for the States to
devalép workable rules governing searches te meet the practical demands of
effective criminal investigatien. It is in this vein, then, that the Court
determined that a pelice officer has the iight to step a suspicisus person
for the purpose of interrogation and that the police officer has a right te
frisk such a person for the purpose of his ewn safety, and that in seo doing,

his cenduct is not vielative of the Pourth Amendment. (R. 97)




The Comrt distinguishes between a step and frisk and a search
and seizure (R. 98). Purther, the Court found that there was reaseonable
canse in this case for the polise afficeﬁ to approach these men and pat
them (R. 98), and that the frisk was for his ewn protectien.

The Canrt admits that had he gene inte their peckets and obtained
evidence, as an example, narcetics er illegal slips, there would be no
question of an illegal search and seizure (R. 98), but distinguishes the
seizure of guns from the persen of the defendants on the theory that the
guns are the fruit of the frisk and net of the search. (R. 98, 100)

The Court then reiterated its finding that searcn and seizure law
canﬁe.t be applied in this case; again rejected the prosecutients contention
that this was a lawful arrest, and ﬁade its finding that the arrest came
subseguent te the frisk. (Rs 10@} However, the Court overruled the Motion
‘l;'sé Suppress on the greunds that there is a distinction between a *frisk"™ and

a "search and seilzure.”




1.

ASSTGNMENTS OF ERROR

The Court erreéd in not sustaining defendant®s Metien te Suppress
upen mzking its finding that the arrest herein was illegal. (R. 96, 100}

The Conrt erred in refnsing te apply comnstitutienal guarantees
prehibiting illegal sesrches and seizures and substituting therefor
a doctrine ef stop and frisk.




LAW AND ARGUMENT

Law As Te First Assignment of Errors That the Court erred in not sustaining
dofendantts Motion to Suppress upen making itfs finding that the arrest
herein was illegals

The Court was cerrect in its finding that the arrest in this casé
was net legal. (R. 96, 1003 It was, therefere, incumbent npen the Court
to suppress the evidence which was the preduct of an unlawful arrest, and
the failure of the Court te suppress was prejudicial te this defendant.

In its findings, the Ceurt relied upon Ker VS. California, supra,

as autherity fer a State being able to establish its own rules and standards
pertaining te searxch and seizure in erder to meet the practical demands of
criminal investigatien and law enforcement. We find no gquarrel with this

rationale; hewever, Ker vs. Caiifornia, supra, made it clear that constitution~

al guarantess could net be abandoned. At page 33, Id., the Court said:

*je reiterate that the reasonableness of a search is in
the first instance a substantive determination to be
made by the trial court from the facts and circmmstances
of the case and in light of the *fundamental criteria®
laid down by the Fourth Amendment and in epinions of the
Court applying that Amendment. Eindings of reasenable~
ness, of course, are respected only insofar as consistent
with Bederal censtitutienal guaranteses.™

We wers unable, in our search ef the autherities, to find ény in~
stance where a conrt permitted inte evidence the product of an unlawful
arrest. In this case, ppen making its finding that the arrest was wmlawful,
the search incidental therete was unreasenable.

It was Ker ve. Califernia, supra, which clearly set forth the

following principle of law:




"The evidence at isspe, in erder to be admissable,
must be the preduct ef a search incident to a law-
ful arrest, since the officers had no search warrant.
The lawfulness of the search without warrant, in

tmrn, must be based upen prebable cause, which &x—
ists where the facts and circumstances within their
(the efficers) knowledge and eof which they had reason—
ably trustworthy infermation are sufficient in them—
selves te warrant a man of reasonable. camtien in the
belief that an effense has been or is being cemmitted.
Brinegar v United States, 338 U.S. 160, 175-176 (1949),
quoting frem Carrell ¥ Tnited States, 276 U.S. 132,
162, (1925); accerd, Peeple v Fischer, 49 Cal. 24 442,
317 P. 2d 967 (1957); Bompensiero V Superier Court,

44 Cal. 2d 178, 281 P. 2d 250 (1955).7

InOM@,mma:ﬂmpﬂwﬁﬁmm@fQMQRmdmdcmm,&mﬁm1
2935.04, when a feleny has been committed, or there is reasonable grounds
+o believe that a feleny has been committed, any person may arrest without
a warrant one whom he has reasonable cause to believe is guilty of such
offense, and detain him wuntil a warrant can be ebtained.

In order for a police efficer to arrest for a felony not committed
in his presemce, he mzy make such arrest only if he has probable cause to

believe a felony has been committed and probable cause te believe that the

persen arrested committed it. In the instant case, no felony had been com-—
.mitted. Sinee thevpelicﬁ officer in this case did net canduc% any interro~-
gatien of the defendant zmd his companiens other than an inquiry zs to their
names , and as seen zs he was answered he grabbed one of the men and ordered
the three ef them inte the store, his purpose was te arrest and not to
interrogates

7Pe justify arrest withent warrant, officer must believe
offense is being committed and must believe on evidence




nef his own senses in case of misdemeaner and in case
of feleony on credible eyidence of other persens,’
Bock vs. Cincinmati, 43 OA 257, 183 NE 119, Beck vs.
Ohio, 13 L BEd 24 144.

In censidering whether the officer had prebable cause for arrest,
we find the fellmwing':

1, When asked at what peint he considered their actions unusual,
his reply was "Well, to be truthfunl with yeu, I didn®t like them. I was
just attracted to them, and I surmised that there was something geing om
when one of them left the other ene znd did the walking up, walk up past
the store and stepped and leooked in and came back again.” (R« 118)

2+ The f@li@Wing testimony is found at R. 119:

nQ., You didn®t kmew either one of these men did yeu?

A. I did net.

@. And ne ene had furnished you any information with regard
to these two men, have they?

A. Abselutely ne information regarding these two men at all.

I am telling the truth when I say that.”™

3. The follewing testimeny at R. 121:

Q. New when you saw this white man come over and talk to the
two of them, there at the cormer of Huren and 141h, did you
knew this white man?

A. Neo, I didn*t.

Q. Youn had ne infomation with reference te this white man?

) A'. No infermatien en amything that I ~- on anything that I seen,

anything that I seen I had ne informatien whatsoever on.t




4, °The fellswing testimony at R. 129-134:
Q. Well, yeu tell the court as you walked through the deer

yvou said *Order the wagen® and as yeu further say you were

then arresting Chilten, Terry and RKatz —-

A. That®*s right.

Q. TWhat were Chilton and Katz being arrested for?

* % %

Q. What were Chilten and Katz being arrested for?

A. Assegiztien.

Q. Is that your complete answer, sir?

A. TWell, they were found in cempany with a man with a revelver.

Q. Se them at that point they were being arrested for asseciation?
A. They were being arrested, yes, period.

Q. Do yeu knew of any charge under Ohio Law entitled *Association®?

€% %
De you know of aﬁy charge under Ohio Law entitled
*Associzatien®?

A. As far as I kmew, I den*t knew.”

5, The following testimeny at R. 452

*Q. But when you wdalked up te these men and you first speke to them
you did net know that these men had guns en them, did you?

A. Abselutely net.™

T+ is submitted that the above collequy is illustrative of the

absence of probable cause for arrest.




The aftermthe~event Jjustification dees net create prebable cause. An arvest
without 2 warrant by»spéss'es the safeguards previded by an ebjective pre-
determination of preobable cause. and substitutes instead the far lessg reliable
precedure of an after—the—event justificatien for the arrest or search, too
1ikely te be subtly influenced by the Familiar shortcomings of hindsight

judgment. Beck vs. Ohie, supra, 142; Wong Sun vs, United States, 371 U.S. 471

479, 4803 9 L Ed 2d 441, 4503 83 S, Ct. 407 .
Here, the pelice sffieer acted mpen suspicien alene. The Supreme
Conrt has made it clear that geed £aith on the part of the arresting officer

is not eneugh. Beck vS. Ohio, supra; Henry VvS. United States, 361 U.S. 98,

1023 4 L Ed 24 134, 1383 80 S. Ch. 168.

An Ohie case in pednt is Rasey, et al vs. Ciccoline, AdmX.,

1 OAP 1943 18 CC(NS) 3313 24 CP 294, wherein the Court helds
Syllabus:
n1, A police officer is met anthorized te arrest a persen
passing peaceably aleng 2 highway, witheut a warrant, en a
mere venture, witheut any knewledge er reliable infermatien,
though in fact, as afterwards discovered, conceiled weapons
were found en the persSen Se arresteda.
n3, A pelice efficer has me autherity te search a persen
passing peaceably aleng 2 highway of a municipality mntil
he has placed such persen snder arrest, and the circumstances
must be such as te give reagsenable and probable grounds to
Justify such arrest.”
T+ was evident in this case that the police officer did mot search

for weapens for the purpose of conducting = safe interrogation. His sole

purpese was teo seize evyidence te justify his suspicions. The record reveals

that he did nething but held eme of the guns on the three men uniil othex

— 10




pelice arrived and that he had no further conversation with them until the
follewing day in jail. (R. 161, et sed.)
petective McFadden had ne right to seize Terry or the ether men

snder the facts in this record. The Court, in Green vs. United States,

259 Bed 2d 180, T. S. Court of Appeals, District of Columbia Circuit, saids

*Phe Courts in varieus epiniens have said that efficers
in the ceurse of an investigatien may ask gquestiens
before making an arrest. The narcetic officeérs were
entitled to ask ™Jap™ Palmer, the knewn addict, if he
were still using narcetics, znd then make an effert te
induce him to inferm them as te his source of supply.
He could have declined te talk. He ceuld have refused
to halt. The officers certainly would have had no
right, whatever, then and there witheut more, either
to seize him or search him.™

In our case, the Court said in its findings, "Had he geme into
their pockets and ebtained evidence, as an example, narcotics or illegal
slips, there would be ne question of an illegal search znd seizure.” (R. 98)
Whether the search is with er without a warrant, the gemeral rule is that
the officer may seize centraband, fruits or instrumentalities of crime, but

1ot mere evidence. Harris vs. United States, 331 U.S. 833 (1956). There was

ne .évi»dence that these guns were invelved in any crime and the sole purpose
for which they were used in this case was te produce evidence of the crime
of agrrying 4 c@nceiled weipen.

The arrest herein WAS incidsntal to z search which is comstitutien~
#lly prohibited. In White vS. United States, 106 U.S. App. D.C. 2463 271
F. 2d 829 (1959), a‘h 2:00 a.m., the defendant was walking in cempany with
snether and kept leoking over his sheulder; the officer stopped both men and

obtained identifieatien papers; the defendant*s statements were in conflict

= 11 =




with his identification, so the officer "patted” the defendant downji the
defendant admitted that he did met have a job and iived off gambling earningsg
he was arrested for yagrancy and regquired to disrobe. The Court placed
. reliance en the fact that there was no eoutcry er report of a felony er mis-—
demeanor committed iﬁ the officer®s presence, and characterized the transactien
an arrest incidental teo a search.

Other jurisdictions have had to deal with similar sitnations re-
garding searches relating fe ‘mnlawful arrests wherein é gun was found on the

person of the arrestee, In Powell vs. Commonwealth, 307 Ky. 5453 211 S.W.

2d 850 (1948), which case was decided even prier te Mapp VS. Ohie, 367 U.S.

643, 4 constable who did net have any warrant against Powell picked him up
a8 he was getting out of a cab in Richmend, and while he was not committing
any public offense, upon arrival at the Sheriffis office, and while searching
te see if any warrant was eutstanding against Pewell, the constable noticed
that Powell "had z big bulk” zbeut his clething, searched him and found and
1lifted a pistel from his persen. He was cenvicted of carrying a concealed
deadly weapon. The case wds reversed with the Court saying:

Neither did the Commenwezlth establish that Pewell was

en this oegasien mnder a legal arrest, which is 2 sit-~

nation that can result enly from the seizure of z per—

sen 1) by a warrant in hand, or 2) mpen his commissien

of a public offense in zn efficer®s presence or 3) -upen

some reasenzble belief that the person has committed a

felony.tt

We were particularly impressed with the following language used by -

the Court:




myt iy better that a man like Powell, whe certainly
deserved to suffer the penalty provided by law fer
carrying a concealed weapen, entirely geo free on
such a charge rather than te sanctien his present
convictien by an illegal invasion ef that liberty
guaranteed to him and to his ferefathers since that
far distant day in the year 1215 when Magna Carta
was wrung frem King John at Runnymede eut of the
contrariness of that ruler®™s wicked and tyrannical
heart.t :

In United States vs. DiRe, 332 D.S. 481 (1948), also decided befere

Mapp vs. Ohie, supra, the Court cited law which we feel is applicable. The

Court was net dealing with a seérch which révealed a gun, but laid down
cerigin geverning principles relating te unlawful searches which are applicable
in the instant case. In the cited case, there were three men in an automobile
wherein the driver was suspected of selling counterfeit gas ration coupons.
When appreached by Rederal and State of New York police officers, the in-
former had coupons in his hand and stated that they were obtained frem the
driver. Witheout previeus infermatien implicating respendent, and without a
warrant, the State officer arrested respendent and the driver but did not
search the car or state the charge of Whichlfespondent was arrested. At the
pelice statien, respondent was searched and.caﬁnterfeit ceupons were found
on his persen. Respondent was cenvicted ef possession. Held: The search
was unlawful and the cenviction canmet be sustained.

The syllabus of this Supreme Court case sets out the principles
which are applicablé te our case:

Syllabus:

2. By mere presenge in z suspected automobile, a person

does net lese immunities from search of his persen to
which he otherwise would be entitled.
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73, Tn the absence of an applicable Bederal Statute
the law of the State where an zrrest witheut warrant
takes place determines its validity.

m7. A search is not made legal by what it turns up;
in law it is goed or bad when it starts and does net
change character from its succesS. (Emphasis supplied)

- m8_ That law enfercement may be made more difficult
is ne jusiificatien fer disregarding the constitutional
prohibitien against unreasenable searches and seizures.”

The epinian.herein.Was written by Mr. Justice Jackson. At page 591
ef’this‘opinien is the dictum which sets forth the guideline rule which would
have to be applied im our case:

npherefore the New York Statute provides the standard
by which this arrest must stand er fall., Since under
that law, any valid arrest of DiRe, if for a misdemean-
or must be for eone committed in the officer®s presence,
and if for z felomy must be for ome which the officers
had reasenable grounds to believe the suspect had com~
mitted, we seek to learn for what offense this man was
then taken inte custedy?™

Mr. Justice Douglas also gives us an answer in this case teo the
Statets argument with reference te an “appeal to necessity” te search persons
sugpected ef crime, BEven the argument that if the pelice are not permitted
to seazrch for weapens, twe gun-teters will be freed, is met in the following
dictum at page 595:

e meet in this case, as in many, the appeal teo neces-—
sity. It is said that if such arrests and searches can-
met be made, law enforcement will be made more difficult
znd uncertain. But the forefathers, after censulting
the lessons of histery, designed our constitution te
place ebstacles in the way of a tee permeating pelice
surveillance, which they seemed to think was a greater
danger to a free peeple than the escape of seme criminals
% from punishment. Taking the law #s it has been given

' To us, this arrest and search were beyend the lawful
: autherity of those whe executed them. The convictien
based on evidence so obtained tznnet stand.” (EBmphasis
supplied)
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gimilar to ours and had ne éiffic;ul‘c’j in suppressing guns that were the

The Supreme Court of the State of Illineis has dealt with a case

product of an mlawful arrest. In People vs. Henneman, 367 Illineis 1513
10 N.E. 2d 649; 357 Michigan Law Review 311, twe pelice officers testified
in this case that at about 8:00 a.m. of December 10, 1936, they were in~
formed by ether pelic,e officers that twe suspicieus characters were riding
in z car in the neighberheed of 49th Street, At 9:15 en that day, these
of ficers spotted two men gitting in a ear parked at the curb on that street.
The officers zppreached the car and placed the plaintiff in errer, the pas-—
senger, under arrest; Searehéd him and the automebile and feund twe loaded
guns in the gleve compariment of the car. Motiens to suppress were filed
and @verrﬁl@d by the trial ceurt whe fownd the plaintiff in errer guilty of
carrying a concealed weaponls

The Supreme Court of Illineis reversed with the Court stating at
page 630: |

wThe disceovery ef a pisiel or fe’v‘e:lv‘&r on search follow-

ing an arrest capuot reldate back to, znd operate as a

justification fer, the arrest. The arrest must be legal

or the search is illegal. Peeple v=. Ferd, 356 Ill. 5723

191 N.E. 315; People vs. Macklin, 353 Ill. 643 186 N.E.
531.7 '

In our case, we are cencerned with the lack ef probable cause and
the arrest, search and seizure taking place because the police officer didn®t
like their loeks, The defenéaﬁts here were standing en the street, conversin
in a mermal mamner, in broad daylight, on Buclid Avenue, with business as

psual in the downtewn area znd péaplﬁ on the street. We found a similar

case where men were found on the street at night and where the defendant and |

3

ara)




his cempanion Were searched by a pelice officer, after being seen in the

warehouse district, at 10:40 p.m. In People vs. Simen, 290 P 24 531, the

Court helds

»Inder these eircumstances, to permit an officer to
justify a search en the grownd that he didn*t feel
tthat z persen on the street at night had any bus—
insss there® would expese anyene +o having his per—
son searched by amy suspicieus officer no matter

how unfeunded the suspieions were. Tunecent pesple,
gaing to or from &vening Jjebs or entertaimment, or
walking for exercise oT enjoyment, wenld suffer aleng
with the eccasional criminal whe wenld be tarned #p."

rhe Court in the instant case said in its findings on the Motion
1o Suppress:

n] believe and I ceiterate again that search and

seizure law gannet be applied in this partienlar

case, although Mr. Reuben Payne endeavered to Shew

there was a lawful arrest, but the court camnet

agree., Lf there was an arrest, it ceme subsequent

4o the frisk,” (R. 180

our question then isz Can the Court refuse to apply search and

zeizure law where aD arrest is unlawful? The obvious answer is "Ne." We

refer the Court te Constitutienal Law, smerican Casebook Series, by William

B. Leekhart, Yale Kmisar_ané Jesse H. €hoper, at page 751z

npoes An Illegal Arrest—Jithont More—=Violate the Fourth
and Feurteenth Amendments? The Supreme Ceurt has indi—
cated that such an arrest in itself vielates the Pourth
Amendment. See Henry VS. United States, 361 U.S. 98,
100-101; 4 L B4 2d 134, 137-38; 80 S. Ct. 168, 170 (1959)%
Giordenello vs. United States, 357 U.S. 430, 485863 2

T B4 24 1503, 15093 78 S. Ci. 1245, 1250 (1958); Albrecht
¢s. United States, 273 U.S. 1, 53 71 L Ed 505, 5083 47

S. Ct. 250, 251 (1927). Beth legic and histery point

in the same directien. The Fourth Amendment guarantees
#The right ef the peeple t+o be seecure, first of all, ™in
their persons”* znd an unreasongble seizure of the persen
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ngeems te be a greater invasien ef liberty and privacy
S , thzn the similar seizure of omets effects.”

Taking the evidence in this case in its best light, considewing
that the pelice officer did net know any of these meng had ne infermation
on any of them; had no kuowledge of the commissien eof a misdemeamor or
feleny; had ne warrant for search or arrest; and attempted no interrogation
of the arrestees; this arrest occurred on the basis of suspicien alene. Such
an arrest is,; of course, illegal. Se& Mr. Justice Douglas® dissent dn
Praper vE. Onited States, 358 ©.S. 307; 3 1. BEd 2d 327% 79 S. Ct. 329 (1959),
wherein he qn@‘te_d. from an article written by Prefessors Hegan and Snee of
Georgetown Hniver's,i‘ty, 47 Georgetown Law J@ﬁmal 1, 22:

nTt must be borue in mind that any arrest based on
suspicien alone is illegal. This indisputable rule
of 1aw has grave implicatiens fer a number of tra—
ditional pelice imvestigative practices. The round—
#p or dragnet arrest, the arrest on suspicien, for
gquestiening, fer investigatien or on am epen charge
a1l are prohibited by law. It is undemiable that

if those arvssts were sanctiemed by law, the pelice
would be in =z pesitien te investigate a crime and to
detect the real culprit much mere easily, much more
efficiently, much mere ecememically, and with much
mere dispatch. It is equally true, hewever, that
society cammot cenfer such pewer oun the police with~
out ripping away much of the fabric of 2 way ef life
which seaks to give the maximug of liberty fe the ‘
individuzl citizen. The finger of suspicien is a
long ene. In an individual case it may peint te 211
of z certain race, age group or lecale. Conmonly

it extends te any whe have committed similar crimes
in the past. Arrest on mere suspicien collides
violently with the basic human right of liberty. It
can be tolerzted enly in a seciety which is willing
o concede te its gevernment powers which histery and
experience teach are the inevitable deccroutrements of
‘t‘y’ranny‘;"

fhen the police efficer herein was querried as to what Chilten and

Terry weré being arrssted for, his reply was sAssociation.” (R. 129~34)
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It is clear from the evidence that Chilten and Katz had net yet beén patted
down er searched when they were ordered off the street and inte the store,
and the gun had net at that peint been removed from the pocket of Terry®s

cozt. Hers we invite the attentien of the Court teo Vagrancy and Arrest en

Suspicien, by Willizm O. Deuglas, Asseciate Justice, United States Supreme
Court, 70 Yale Law Journals, at page 12:

"Phere is no crime known as ¥suspicien® ner is there

any Pederzl crime known azs thelding fer investigatien.®

. o - JArrests for suspicien are met countenanced by

the Bill of Rights. The Feurth Amendment zallows ar—

reste—izax wWell as searches—eonly for fprobable cause.®

- + x Under our sysiem the arrest is warranted net

by what the pelice discever afterwards but by what they

knew at the time, . « .The resylt is that arrests on

fsuspicient are uncenstiimticunal at the lecal, as well

28 at the federal, lavel.®

When the pelice officer in this case exsrcised deminien ever Terry
by grabbing him znd turning him around, the effect of this action was to
submit him to the dominien of the efficer. The arrest of all three wazs
complete when all thres were ordered off the street. In erder for there to
be an arrest, it is net necessary that there be an applicatien of actual
force, or manuzl teuching of the bedy, or physical restraint which may be
visible to the eye, or z fermal éeslaratﬁgn ef arrest. It is sufficient if

the persen arrested understands that he is in the pewer ef the one arresting,

and submits in censequence. Kelly v. United Stmtes, 111 U.S. App D.C. 3963

F. 2d 310 {1961).

The same holding was resched in Henry ve. United States, 361 U.S.

88 (1954) where F.B.I. Agents had been watching the defendants lsad cartons
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case, was cemplete.™

" them about the euwier part of their bedies te determine if they hid any weapons

inte their car. The agents fellowed the car as it dreve off and waved it to
a step. The govermment conceded that the arrest teek place at this peint.
Mr. Justice Douglas, writing feor the Ceurt, stated, "That is eur view of the
facts of this particular case. When the officers interrvupted the twe men

and restricted their liberty of mevement, the arrest for the purpeses of this

Law As To Secend Bs§§§ﬁmeht-®f’erars That the Court erred in refusing fo
apply Constitwtienal guarantees prohibiting illegal searches and seizures
and substituting therefer a dectrine of stop and frigk.

The Ceurt, in ifs.fiﬁdings in this case, found that there was
reasonable cause in this case fer the police efficer te appreach these men

and pat them., (R. 98) Consequently, the Court found that "He merely tapped

or guns, fer his ewn persenal pretectien, and by deing so, he discevered that
twoe of the thrge individuals had gencealed guns, and the guns are the fruit
of the frisk, and net of a search.™ (R. 98) The Court then refused te apply
search and seizure law te this situatiem, altheugh making the finding that
the arrests herein were mnlawful, and stating, ™But as I have stated, and
repeat again, there is za distinzti@n‘bgtween"a frisk and a search and geizure.h
(R. 100)

We refer this Couirt to page 98 of the Recerd wherein the trial
Court made this further statement: ™Had he gone inte their peckets and
obtained evidence, as mn example, narceties or illegal slips, there would
be ne questien of an illegal search and seizure.™ In support of our contention

that the Court erred, we say that he did go inte their peckets and remeve
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- guns, and these guns were used as gyvidence in this case. There is, therefors,

no basis fer the narae'l:.:i.(;s or the illegal slips being subject teo the ex-
clusienary rule, and the guns not being sabject to it. TWith respect to
Terry, the follewing testimony was given by the efficer: (R. 18)
Q. Did' vor remove the gun from his pocketi?
A. I remeved the ceat and the gum.™
With respect te Chilten, the testimeny ef the efficer was the
samez (R. 18)»
"@, Then what happened, zir?
A At that time I teld them to face the wall and keep their
hands zway, I then went te Chilteom, and the first place I
tapped I found that he had a gun, and I went in his pecket and
got it. That was a .38 revolver.™
In.view of the absve, we are confrented with the Court's refusal
to #Apply search and seizure law te guns removed from the peckets of these
men, while the Court says that if he had reweved narcetics er illegal slips
from their pockets, search and seizure law weuld apply. Certainly, this .
action en the part of the Court was préjudiecizl error.

The semantie gy‘mnastizs utilized here, to differemtiate a "frisk”

from a "search,” caused us to consult Webster®s Third New Internatienal
Dictienary, Volume I, (1961) for reference material, wherein we feund "friskw”
defined as feollews:

T, . . .24: te search er ge through esp. for concealed

weapeons or stelen articles. . .esp. te search (a persen)

for such purpese usmally by running the hand rapidly over
the clething and through the peckets. . .7
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And in Websterts Cellegiate Pictienary, Fifth Editien (1948) the
f@llawing:

"Brigk. . « <2« Slang. °‘Te search (a persen) by

running the hand ever the ¢leothing, threugh peckets,

etee; hence, te stezl from in such a manner.™

| We submit thﬁi: » régardless of the .generie tern used, l.e., “"frisk,™
=tap,™ *pat,” or Tsearch,™ the result is az search, and a search incident to
an mnlawful arrest is censtitutienslly prehibited. If ene "taps,™ “pals,”
or "frisks™ feor narcetics or pelicy slips, and the finding of the same is
an illegal sesrch, then if ome "taps,” Ypats,”™ or "frisks™ for a gun, and
finds the same, it is an iliegal search. |

For #n. analegous sitmatien, we refer this Court te State vs. Collins)

191 A 2d 253, Decided April 30, 1963:

The defendant herein was convicied of breaking and entering. A
Motion to Suppress had been sverruled. The facts were 28 follews: At about
2:30 in the morming, twe pelice officers ebserved the defendant. and a com-
panien walking dewn the street. One of the men carried a small canvas bag.
The sther man wzs ebserved turning his head and loeking in the direction of
the pelice gar. The policemen drove thedr car up teo the men. The officers
get out of their cruiser stepped the men. They inquired where the two
men had begn and they replied that they had been in a crazp game. One of the
police officers took the canvas bag and saw that it contained an electric
shaver, relled meoney and leose chﬁnge. It was then decided that the men
should be sezrched. The defendant was erdered to stand still and te put his
" hapds against the pelice car while he was searched for possible weapous. Both

men were taken te pelice headquarters. A few heurs later, the police deparimeny
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received z é@mpl,aint that z business place had been broken inte and articles
stolen, The items in fhe bag were identified as being stelen frem the place
broken into.

The Conrt held that the search eof the bag amounted te a partial
search of the p&-rsen* since the bag was 2 portable persenal effect in the
jmmedizte pessession of the defemdant. The Court alse held, =zt page 255:

wThe *frisking? of the defendant, as he stoed #gainst
the car, to see if he was armed was also a search of
the person. Nothing found as z result of the frisking
was offered in evidence, and thus we have ne eccasien
to determine whether, in aznd of itself, that search
conld be held reasemzble, on the facts of this case,
2s something done by the efficers to assure their ewn
safety.” (Emphasis supplied)

In zrriving at its epinien in eur case, the Court stated, (R. 97)
Mur Courts in Ohis have sn many eceasions expressed that a police officer
has the right te stop a suspicieus person for the purpese of interregation

.# znd farther in its epinien, relied upen Ballard ve. State, 43 0.S. 340

* o

and Clark vs. DeWalt, 65 OLA 203, as autherity fer the right in ©hie to stop
and frisk. (R. 180)

We submit that this is ne lenggsf the lzw of 0hie in view of Mapp
vs. Ohie, supri. Reference te Ballard vs. State, supra, revaa]s‘th:at it was
decided in 1885 under Sections 1849 and 7129 of the Revised Stziutes. The

Clark vs. DPellalt case, supra, did fellew the rule in Ballard; however, this

was & 1953 case dnd was prier te Mapp.
The law of the Ballard case was exprassly rejected as no lenger

being the rule in Ohie in State vs. R&gérs,- 27 00 (2d) 105. This, teoo, was




% case in which the defexidén’k was charged with carrying a concealed weapon.
A motien to suppress the evideﬁge, to wit, the gm, was filed and alse =z
metien to Suppress the testimeny of & pﬁsSenger in the car whe was questioned
ond whe. is said te have said that the gmn was in the pessessien of the de-
fendant. The Court granted beth metiens te suppress. In finding here that
there was ne search incidental te a TLawful arres“t, the Court, at page 111,
said:

”Quaere:—-—ﬂh&thér the rule in Ohio is that suspicien

and good faith is sufficient teo justify an arrest and

incidental search witheut a warrant. I think net.”™

Not only did the Ceurt reject Ballard vs. State, supra, but also '

rejected Houck vs. State, 160 0S 195, 140 NE 1123 perelle vs. State, 121 0S

280 and State vs. Lindway, 131 0S 166, due to the law as ammeunced in

'

Mapp Vs. Qhie, supra, and subsequent Supreme Court decizsiens.

I+ is interesting that this decisien peints up the exact situation
which is inyelved in eur ewn case. At page 107, Id., the Ceurt said:

“There is ne suggestion that anyone comsented to the

search that turned mp the gun in this case and no

suggestion that the search was necessdiry te safeguard

the officer or protect evidence likely te be destroyed.

Hence, this discussien is limited to the inquiries-——

was the search incidental te a lawful arrest, eor was

there probable cause te believe that a feleny was

committed.” '

In our ewn case there is neo statement whatseever, anywhere in the
record, that the pelice officer searched these men for his ewn safety. The
Court supplied this cenclusion te the evidence in its epinien. TWe know,
from the record, that the pelice officer did met iry te have any conversation

with these men on the street prior te arresting them. Let us see, then,




whether he subsequently attempted any conversation with them after removing
their guns, and placing himself in a safe pesitien. The record completely
negatives any purpese ieo inteﬁmgate under safe cenditiens. (See R. 20):
"Q. Between the time you removed this gun frem Chilten,
and the arrival of the ether mémbers of the peolice de-
partmén‘b, did yeu have occasien te say anything further
to either Chilten or Terry?
A. XNet that I remember, ne."
Our query then: If this pelice efficer merely mfrigked™ these
men for his ewn safety for the purpese of interregatien, where, then, is
the interregdation?

It is. obvieous from the recerd that his purpose of seé,rching these

men was for the purpose of substantiating his suspiciens. (R. 42, 43):

"Q. . . JWhen yeu first apprezched the men in front of
Zucker*®s znd yeu tumeé Terry around and pé:!:ted him down,
gan you tell ms why yeu did thzat?

A In the first place I didn*t like their actions en

Huren Road, znd I suspected them of casing a Jjeb, a
stiek—up. That®*s the reasen.

Q. Why did you pat them dewn?

A. Just to see whether they were——to see what they had,

if they had guns.,

Q. All right. When you ordered them inte the store and you
patted Chilten down, can you tell us why you patted him dewn?

A. The same reason I pzatted the first man down.™
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The Court, in our case, took the positien that the pelice officer
had reasonzble cause to appreach these men and pat them. (R. 98) On
this peint, we wish te refer the Conrt te "Book Review,™ by Yale Kamisar,
76 Harvard Law Beview 1502,

This is a schelarly treatment of Repert and Recommendatiens of the

Commissioners® Committee on Police Arrests for Investigation, by Rebert V.

Murrays The repert discusses the evils inherent in detention of persons for
inyestigation and questioming, aleng with an exhaustive treatment of the
prohibitien of "seizures,” witheut prebable cause, under the Fourth Amendment.
At page 1505, Kamisar cites the followings:

. o s Jthe fourth amendment prehibits *seizures®

without probable cause. No matter how frequently

or deceptively the werd treasenablet is utilized

in formulafing a standard for detentiens or arrests

for investigatien——*reasenable cireumstances,*

rreazenable suspicion,¥ *reasenable grounds te sus—~

pectt——any standard less than *prebzble causet® is

sunresasenablet in the censtitutional sense.”

Kamisar zlse discusses the Uniferm Arrest Act and states at page
1511:

" submit that many of the Uniferm Arrest Act pre—

visiens were fatally defective as early as Wolf vs.

Colorades - "

Qur law mta‘iniy dees net countemance the type of police action
which oceurred in this case. If it dees, then 511 eitizens are subject to
this type of illegal detention if a2 police eofficer decides that "any" citizen
leeks suspicious te him. An exhzustive repert was published on this type of
police illegality which specifically made reference te Cleveland Police
pespriment prastices in 52 Northwestern University Law Review 16, by Caleb

Feote (1957): Law and Pelice ?z::ia;:ﬁ.{zé:'- Safeguards in the Law of Arrest.
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™There is little questien that when pelice illegality
becemes zn zceepted everyday practice, individual
liberty is threatened and cynical centempt fer law is
engendered in the pelice, the law vislator and the
law zbider alike,”

It is commen knowledge new that ﬁwa Supreme Court Landmark cases
(Mapp and Beck) have peinted up the cemplete disregard the Cleveland Police
Department hag for law enforcement in accerdance with the United States
Constitution, Even before these cases, Foote's article made referemce tfo
these practices:

"The Cleveland Poliee Department feor sxample, boasgts
that ¢the Narcotics Squad has the amazing record of
having obtained 613 convictisns out of 614 feleny
narceotics cases durdimng the past feur years.' This
claim becomes less meaningful when it is determined
that for eme of these four yesrs (1955) for which the
figures are disclesed, there were 363 marcetic sus—
pects *released—mo feormal charge,® compared with

285 persens tarrested and chargedt with narcetic eof~
fenses. Por the same year, the Cleveland Pelice znlse
released with no charge, 516 fsuspicieus persons,?t
some of whem may alse have been narcetic suspects,
Gleveland lists d tetal of 5,699 persens taken inte
custedy but releéased withent charge in 1955. It is
4 persuasive inference that exclusien of these deten—
tions frem the arrest statistics is, at least in part,
for the purpese of impreving the cenvictien—teo-zrrest
ratie.”

The city of Detreit alse came in feor atitention becsause of its
pelice praciiees regarding detention feor suspicien:

"For all Class I offeases in 1955, there were 1073

freleased® amd 3883 Tchairged.® An inconspicueus

footnote te the table adds this item: In additien

to the above, there were. . . 22,477 persons de-

tained for investigatiem.”

The cenclusien reached by Foote inm his article, as a result of the

zbove, was stated thusly:




general public:

nIncemplete as it is, the foregeing informatien
warrants am hypothesis that illegal detentisn en
suspicien iz widespread in American pelice prac—
tigg. » -

It is glear that the pelice are vielating constitutienal rights

daily on the theery that they are preventing crime before it happens. We
de net believe that the public interest in safety requires this. Peote says

in his article:

*Tn all prebablity, these questions of pelice .
efficiency and preservatien of individual integ-
rity are clesely interrelated. The 1954 Cleveland
Pelice Report cemplains that *befere any appre—
ciable gain can be made to cembat crime, there

is a hurdle that must be surmounted, and that is
'the indifference, apathy znd lack of interest and
cooperation of the gemeral public.* Yet, the same
::epsrt casually notes that 13,540 persens were '
theld for investigatien® during that year, ef whom
the great majority were released witheut being
charged. Apparently it has net occurred te the
Cleveland pelice that these twe facts may be re~
lated and that this may be a symptem of what has
been zptly called *the viedeus eircle of p@pular
distrust and lawless enforcement.®” ‘

Toote alse discusses the argument frem some quarters, that the

relative inconvenience te seme perseons in subservient te the welfare of the

’

ny¢ is urged that this is a significant difference
and that the effects of a detentien are se much
iess severe thaun these of a cenventienal arrest as
to warraat different constititienal treatment. . .
The same attempt teo distinguish a *detentien*® frem
an *arrest? was made by pelice witnesses befere the
British Royal Cemmissien, and were characterized by
it as Ysophistriess;? the Commissien said that the
relatienship of detention te arrest was that of %a
distinction which is without a difference.®™ (Emphasis
supplies) ‘ '
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Professer Foote's article alse discusses the provisien of the

Uniform Arrest Act relating te searching for a dangerous wezpon. He tells

us, at page 40 of his article:

"A corellary of detentien is az search; the Iuniferm
Act specifically prevides that *a peace efficer may
search for z dangersds wespon, auy persen whem he
has stepped or detadmed. . .* znd legalizes an arrest
for illegal possessien of any weapen which may be
feund. The Act is silent en what happens if the
search turnsg yp incrimimating evidence ether than
dangereus weapons; and while, in theery, such eviw
dence might be inadmissable, the practical result
prebably would be te admit such evidence and thus
throw open the deer te allew searches to be justiw~
fied by hindsight. In the past when the Court has
said that z valid arrest will suppert a seaxch; it
has of ceurse referred to an arrest grounded on
prebable canse. An entirely different gquesiien
will be raised 1f the arrest is on suspicien. A
unznimens helding in Tnited States vs. DiRe indi-
catés hew the Court haz felt abeut sweh attempts

to Justify searches by what they happen te turn mp.”

When we consider the extent te which eur Supreme Court has gone

te see that the confines of one?s heme is comstitutiemally protected, is it

ratisnzl te a.ﬁsmne that one®s persen is mnot to be seo protected? We think

aet, and Professer Foste states this with reference teo the subjegt:

"The corg of the right te privacy is the protectien
of the integrity ef the individual, amd if the heme
is te be invielate against unressensble searches, it
iz because this is ene way of protecting that integ-
rity. No ene stays in his beme all er even mest of
the time, and one dees net leave ene?®s right eof pri-
vacy behind merely because one steps sut ef deers.
Ereedom sn the streets alse has a high place in cen—
stitutional erder of things: *Undoubtedly the right
of legemetien, the right te remeve from ene place to
anether aceording e inclinatien, in an attribute of
pergenal liberty. . . .Secured by the Feurteenth
Amendment . ¥ :




To our knewledge, this Court is the first Court in Ohie te an-
nownce that we have a step and frisk doetrine in this State. See {R. 97>
where the Court says that stepping and frisking is a standard set by eur
State. Pinding ne other Ohle cases specifically setting forth such a doc-
trine, and further finding limited case law on the subject in ether Juris—
dictiens, we leoked to law review articles for autherities en the subject.

One of the mere schelarly articles was "Thé Law Relating te 'On
the Street® Detentien, Questiening and Frisking of Suspected Persens and
Police Arrest Privileges in General,” by Frank J. Remingten, 51 Journal of
€riminal Law, Criminelegy and Police Science 386 (1960-61).

The awkhor of this article is Professer of Law in the University
'of Wiscomsin. He states at page 386 of this article:

wAlmost without exception, legal rules defining the

power of police efficers have be¢n develeped on 2

case by case basis. Putting aside the Uniform Arrest

Act, which has been adopted by eunly three states, ne

legislature has attempted an adequate formulation of

pelice pewer in relatien te issuwes like the right teo

stop and questien, the right te frisk and the right

te take a persen inte custedy. . . -An Officer may
- A stop and questien z suspect under circumstances in
which the O0fficer kuewn he will be in danger if the
suspect is armed. €Current pelice practice under such
circumstances is te frisk the suspect. If a gun is
found, its zdmissability may be in issue in states
which exclnde evidence which is ebtained illegally.

The basic issue is whether pelice have a right te
frisk a suspect whem they have ne right te arrest.”
At page 388 of his article, Professor Remingten discusses arrests

"relating to felenies and says:

nI¥ is clear, hewever, that the faect that the persen
is actually guilty of the feleny will net justify a
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mgearch if there are no reasonable grounds te believe

him guilty ef the feleny at the time the arwest is

made ™

It seems clear that the right te frisk, if ome exists, weuld have
a direct relztienship te the probable cause necessary for arrest. Therefore,
an illegal frisk, i.e., one net based wpem probzble cause, wonld be swubject
+o the exclusionary role. Remingten®s article at page 392:

"on the ether hand, it is frequently assumed that

frisking is illegal unless, at the time, there were

suffieient grounds fer arrest.”

In reviewing the amtherities with reference te other jurisdictiens,

we reviewed TPelice Practice and the Law of Arrest,™ 100 University of

Pennsylvania Law Review, 1203, which artiele cites Ceh_weaith vs, Belanza,

261 PA 507, 510; 104 Atl. 683, 684 (1918), wherein the Court said:

71t being admitted that there was mo warrant against the

prisener or zny of his companiens, the attempted search

of the prisomers for weapons was an malawful act.”™

We assert that the manner in which these three men were accested
on the street by the pelice officer, as a result of his guspiciens, involved
a deprivatien of the liberty of these three men. Under the circumstances,

in our case, an arrest scecurred befere these men had been patted dewn for

weapens. See 37 Michigan Law Review 311, 313, entitled "Arrest--Stepping

1. People vi. Brown, 45 Cal 24 640; 290 P 2d 528 (1955). (Here pelice
grabbed a woman on the street and required her to open her hands revealing
herein therein.)

2. See People vs. Espesite, 194 N.Y. Supp. 326 (1922); People vs. PiDamna,
216 N.Y. Supp. 135 (1925). See Cal. Penal Code Sect. 833 (1958). This
statute autherizes frisking where gromnds fer arrest exist even though an
arrest has not been mades « .
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and Questioning as an Arrest——Reasenable Suspicion frem Facts Pisclesed by
Questiening as Justifications™

rHowever, although the Courts rarely discuss the

guestion, whether stepping and guestiening is an

arrest seems to be decided on the Dbasis of whether

any restraint of personal liberty iz invelved.

Thns, where ferce or threats of force is msed and

the suspect submits te the autherity ef the officer

for guestiening, an arrest eccurs.” -

It is contemplated that the State will argue that even if the
pelice officer did net kmew that these men had guns, ence he discovered the
fact, he was justified im drresting them for a crime committed in his
presence. This pesitien is, of course, an mntenantable eme. The best

rationale which we found en peint was "The Law of Arrest,™ 24 Texas Law

Review 206, wherein the auther cites Robersen vS. State, 43 Rla 156, 1663

20 Se 535, 538 (1901), which case held that the arrest was mlawful and
quoted with appreval a statement frem a Georgis epiniens

"Byen if the persen arrested did in fact have a
pistel concealed abeut his persen, the faet net
being disceverable withent a seaxch, the offense
of thus carrying it was net, in legal contempla—~
tien, committed in the presence of the efficer,
and the latter vielated a sacred constitutienal
right of the citizen in assuming to exercise a
pretended antherity te search his persen in erxder
to expose his suspected criminality.™

1. Rzmirez vs. State, 123 Tex Cr. 2543 58 S.W. (2d) 829 (1933), eofficers
stopped car by fercing it te side ef read; People ve. Scalisi, 324 I11 1313
154 N.E. 715 (1926), efficers appreached defendants with drawn gunsi People
vs. Mirabelle, 276 I1l App 533 (1934), officers drew gun en defendanty
Bonatz vs. State, 85 Tex. Cr. 292; 212 S.W. 494 (1919), officers questioned
The defendant znd wenld not have let him escape; State ¥S. Punnivan, 217
Mo App 5483 267 S.W. 415 (1925), efficer called te defendant to halt and
ran after him.
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Tn view of the faect that there is no legislatien in ©hie, ner
are there any cases under Ohie law establishing the right te step and frisk,
obviously, there is ne such right immring te police efficers. See "Criminal
Justice, Cases and Comments,”™ Oniversity Casebeok Series, by Fred E. Inbav
and Glaude R. Sewle, (Secend Editien ~ 1964) wherein at page 624, these
Professers say:

'0f Pedestriznsz

nAs to whether there is a right in the absence of

legislative antherization, te detain pedestrians,

short of an actmal arrest, for the purpose of check—

ing on their identity er inquiring inte the reasen

fer being in the lecality where detained, the state

courts are in disagreement. The California Courts

have held that the pelice de have the right of de-~

tentien, and seme other States have at least given

tacit recegnitien te such a right. But thers are a

number of ceurts which reject the right te detain

and guestien a persen mnless an actual arrest is

md&‘,r

These zuthers make ne distinctien between a frisk and a search,
for at page 625 of their text, we find the fellowings:

nTy the zbsence of a right #o step or te questien
~ an ordinary citizen, there is ne right, ebvieusly,

to *frisk® (i.e., search) a persen for weapoens,

stelen preperty, etca., and any evidence obtained

thereby is subject te swuppressien.™

When ene censiders the restraints which enr Ceurts have placed
upen pelice stepping autemebiles, are we to hold that the restraints are
te be less applicable te pedestrians lawfully travelling the streets? 1In
three cases, covering a wide span of years, the Supreme Court seems te have

equated the stepping ef a meving vehicle with a search eor drrest, and has

forbidden such restraints except in confermity with the Fourth Amendment
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requirement of probable cause. Heury VS. United States, 361 D.S. 98

4 I Bd 24 134; 80 S Ct. 168 (1959); Brimegar ys. United States, 338 U.S.

1603 93 I Bd 1879; 69 S Ct. 1302, (1949); Carrell vs. United States, 267

U.S. 132, 69 L Ed 5433 45 § Ct. 280, (1925).

We aftempted te convince the lewer eourt herein that granting of
the Motieon to Suppress in the instant case, en its facts, did net mean that
all gon~toters would hereafter go free, But the Court can ill afferd, in
our humble epinien, te permit the citizenry &f this state te be the daily
subjects of detentions and frisks baséé upen the suspiecions of pelice of~
ficers., We found illuminatien en this philesephy in Duke Law Journal,
Volume 1962, Pg. 319, entitled "Mapp vs. Ohie at Large in the Fifty States,™
by Reger J. Trayner, the highly respected and eften gueied Asseociate Justice,
Supreme Court eof Califernia.

Judge Trdaynor begins this article by reciting hew, in 1942, he wrote
an opinion rejecting the exclusienary rﬁle,l and in 1955, prier te "Mapp®
he wrote the opinien that established it in Califernia.? ¥e then went on
o explain his change ef attitude by saying:

"y misgivings abeut its admissability grew as I eb~

served that time after time it (illegally ebtainmed

evidence) was being effered and admitted as 2 routineg

procedure. It becomes impesxible to ignere the cerpl~

lary that illegal sezrches and seizures were also 2

reutine procedure aubject te me effective deterrent;

else how could illegally obtained evidence ceme inte
court with such regularity?”

1. See Pesple vs. Genzales, 20 Cal 2d 1653 124 P. 2d 44 (1%942).

2. Peeple vs. Cahan, 44 Cal 2d 4343 282 P. 2d 905 (1955).
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In wrging the lower cemrt to sustain eur Metien te Suppress, we
were cognizant that the effect of the same was teo free twe gun~teters. But
we were alse cognizant of the fact that each case must stand eor £all en its
own, and that applicatien of the law of search and seizure, in this case,
did not make the zame applicable in all ™carrying cencealed weappons™ cases.

Justice Trayner cerroberztes this in his article wherein he
statess

"It iz serieusly misleading, however, fe suggest that

whelesale relgase of the guilty is & censequence of

the exelusienary rule.”™ )

In Bbis treatisé on the application of the exclusienary rule and
its salutary effect against daily illegal pelice practices, he explains the
folleowings

"7t was the cumulative effect of such reutine that

led ws at last in the case of People vy. Cahan to

reject illegally obtained evidence. . .We have besn

compelled te reach that conclusien because other

remedies have completely failed teo secure cempliance

with the constituitienal previgiens sn the part of

police efficers with the attendant resmlt that the

conrts mader the eld rule have been coumstantly re~

quired te participate in, and in effect condene, the

lawless activities of law enforcement officers.”™d

When we counsider ﬁew; in eur case, the peliece officer admitted,

under examinatien by the Ceumrt, (R. 46), that he had never, in 39 years?®

experience zas a police officer, ebserved anyene “gasing a place,™ we have

+p examine whether his cenduct was speh a5 is cendened in accordance with a -

standard set by our state. Justice Trayner deals with this at page 327 of

3. ?éepié vs. Cahan, supra.




his article where he says:

"Any state that adepts its own exclusiensdry rule seon
learned that the day te day respensibility eof pelicing
the pelice invelves clese and continual examination of
lecal pelice practices in the context sf lecal commmity
problems and loczl statutes.™

Now we come to a .e@n&iderﬁtien of whether the steop and frisk

dectrine, as enunciated in Pesple vs. Rivera, 33 Law Week 2044; 38 Misc 2d

586, decided July 10, 1964, and relied upen by emr trial Ceurt, is applicable
in this case. Rirstly, we note -‘I:hat the court, in Rivera, itself, dis-
tinguished between the "step and frisk® amendment te the New York Code of
Criminal Preocedure (L. 1964, Ch. 86, effective July 1, 1964) adding unew
section 180-A te the Code, znd the facts in the record before the Court.

Nete alse that the pelice efficer in the Riverd case stepped and
frisked a man at 1:00 2.0, 10 g neighberheed W:.th z high incidence of
crime, Our case is distinguishable on the fact that eur case eccurred at
2:30 in the afternsen, in borad daylight, en Cleveland*s main deowntewn
street, with business ecenrring zs wsuzl. In our receord, there .‘LS no evi-
— dence whatsoever dealing with “stick-ups™ in this area of the city. The
fellowing testimeny is in the recerd as a result of questiening eof the
poelice sfficer by the Ceurt: (R. 47)

"@. What caused yem te be in that particular neighberheod?

A+« I am assigned te stores in the downtown, te dewntown stores,

and pickpeckets in the downtown arezr.

* * *

Q. What has been the activity in the dewntewn aresn, particularly
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g e et <

nas to stores, pertaining te criminal activities in the

past few years, has it been en the up-grade, nermal?

A. You mean in the steres?

@. Yes, around the steres, in that area?

A. TWell, we have always get sheplifters. We always geot

thieves. There are always thieves dewntewn, and there has

been guite a few."

In view of the above testimeny, high incidence of crime, as we
understand the term, is negatived; znd in additien thereto), not ene scin-
4+illa of evidence is offered with reference te “stick-ups”™ of stores.

Qur record is alse completely deveid ef any testimeny by the
police efficer that he, at any time, "reasonably suspected” or "suspicioned”
that he himself was in danger or that he cenducted any questioning, whatso-
ever, sther than curserily asking, "What are your names,”

We contend that the law of Ohio is set forth in the dissenting
epinien of Rivera, whersin it is stated by Judge Fuld:

»This pewer to investigate, hewever, does net give a

poligeman license to vielate the individual‘*s censti-

tntienal right net te be searched except on prebable

cause. In other words, altheugh *suspicient may well

be sufficient basis fer a peliceman teo step and ques-

tien an individual, it furmishes ne greund for an €%~

aminatien of his persen. < . 7

Even in the Rivera case, the dissenting opinien refuses to recog-
nize any distinctien between a frisk and a search, for Judge Fuld says:

"y gannot agree with the Couri¥s view that the legality

of the frisk (or search) of the defendant must *neces-

sarily® follow once the right of the eofficer te step
and quegtion is reecognized. . « 7
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It is eur contentien that even if there are certain circmmstances
under which a pelice efficer has the right te step and questien “suspects,™
that the record in eur case dees net warrant the #pplication of the law
of New York as set forth in the‘mzjarity @pinien.in.ﬁivera for the fellowing
ressonss:

1. ©Onr case invelyed a-braad daylight pedestrian situmation as
opposed te an after-midnight situatien there.

2. There is ne evidence afashigh incidence of crime neighberhood
in our case as opposed to the reverse sitmation there.

3 Thﬁ legislature eof Ohie, ner the Cemrts of Qhie have recog-
nized any "right to step and guestien er frisk™ as has been receognized in
New Yeork.

4, The facts in eur case reveal that all three defendants were,
in fact, arrested without prebable cause and then searched.

5. Our case does not reveal, enAits.faéts, any intention, en the
part of the pelice officer, te guestien the arrestees regarding their sus-
piciens cenduct.
| 6. There is ne evidence whztseever, in omr case, of the pelice
officer conducting a frisk er search fer any reasen relating to his consider—
ation eof his ewmn safety.

7. There was no finding, in the Rivera case, that the arrest

therein was wnlawful, as exists in eur case.
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MNCLUSION
We are neot wnmindful, in this case, of the fact that as a result
of the actien of the p@l_{bee pfficer, twe of the three men arrested were
apprehended with gmas on them. But, we are alse mindful of thé fact that
‘the third man, whe was abruptly erdered eff a public sidewalk, inte a
store, where he was erdered to face a wall and keep his hands in the air

while a peolice efficer held z gmn om him, ‘did net have a gun or any other

" evidence, whatseever, of crime upen him.

The suspicien, then, of the police officer, as te this third man,
was wreng. As to the other two mem, the pelice eofficer can Justify his
suspicions by what his search turned up. But what abeut this other citizen

whe was treated to this type of indignity om the streets of the city of

' Clevelamd? Since ne gun was feund on him, he was subjected te the charge

of "Suspicieus Person,” a misdemeaner, the result of which charge dees not
appear in the recend.

. We mmst, of necessity, censider what weuld have been the cense-
guence of the pelice efficer’s suspiciens being wreng as te all three men.

Iz this the +type of daily indignity te which our Courts are willing to sub-

- jeet the citizenry of this state, based wpon an uncenstitutienal standard

of "smuspicien,”™ uncerreberated by any infermatien er knewledge whatsoever.
Aund ig this what Ohle W@uld allew as "a minor incenvenience and petiy in-
dignity?™ TWe think net.

It has been our intention to narrew this brief dewn te the essen-
tizl eenstitutienal qﬁastiens #pen which eur contentien ef prejudicial error

is bused. The precise questiens invelved here are:




1. WHERE THE TRIAL COURT HAS MADE ITS FINDING THAT AN ARREST IS
INLAWFUL., CAN THE ®URT THEN REFUSE TO SUPPRESS EVIDENCE SEIZED INCIDENTAL
™ AND N'ISBMPOUS WITH SAID UNLAWFOL ARREST. WE ANSWER, NO. THE
URT IS REQUIRED T© SUPPRESS SUCH ILLEGALLY SEIZED EVIDENCE.

2. WHERE EVIDENCE HAS BEEN REMOVED FROM THE PERSON OF ONE WID

IS CHARGED WITH THE CRIME OF HAVING IN HIS POSSESSION SUCH EVIDENCE, CAN
THE COURT REFUSE TO APPLY THE LAW OF SEARCH AND SEIZURE? WE ANSWER, XO.
THE CONSTITUTION REQUIRES THE MURT T APPIY SUCH LAW TO THE EVIDENCE.
I.
fle contend that, in this case, when the pelice eofficer grabbed
Terry on the street and cempletely turned him areund, from that peint for~
ward, Terry was under the officer?s deminien and was; therefore, under
arrest. When he ordered the ether two men inte the store, he effected their
arrest at that peint. (R. 127):
A When I entered the store, after the search was made and
the gun found en Terry, when I entered the store I informed
them te call the Wz;gan,
Q. TWell, by -callin.g. the wagen, what do we understand that to
mean te you?
A. It medus an arrest.”™
Also see (R. 125).
We know frem this, then, that in the officer®s mind, he had then
arrested all three men. This, ef course, preceded the searching of both
Chilten and Katz and the remeoval of the gun frem the pocket of Terry®s coat,

which gun was remeved in the store. (R. 31).
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our trial Court and the State indicated at (R. 130) that they
were in acmid with this legal ratienzle when the fellewing celloguy took
place between the Court and the Presecuter:
“THE COBRT: ILet me ask Comnsel this
gquestion: TWhen zn efficer steps an individual based
upen suspigien, suspicieuns circmmstances, and detains
him, at that particular mement isn®*t that in itself

an arrest?

PAYNE: - Are you asking that questien eof me?
THE COBRT: Yes.

MR. PAYNE: Yes, yotr Honor.

THE (DURT: So it doeg net make any difference

as to what the éffiaex éa’ys as te point of time of the arrest,

beganse that is merely = statement en his part, isn®t that

correct?

MR, PAYNE: Phat is true, your Honer. I have

ne preblem with that Whatseever,“b

However, in its findings en the Meiion te Suppress, the Court
stated, (R. i@@);

a1f there was an arrest, it cazme subsequent te the frisk.”

Te thiak ‘kha‘l: the law is clear that when z persen is lawfully ar~
rested, the police have a right, withemt a search warrant, te make a con-
temporanesns search of the persen of the accused for weapens or for the

fruits of or implements used to commit the crime. Beck vs. Ohi@., 11 L Rd

2d 7803 Weeks vs. United States, 232 U.S. 383, 3923 58 L ed 652, 655;
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34 § Ct 341; LBA 1915 B 834 (1914); Agnello vs. United States, 269 U.S. 20,
303 70 L Bd 145, 148; 46 S Ct 43 51 ALR 409 (1925). However, it is equally
glear that in the abs;aﬂﬁe of 2 lawful arrest, there is me right te search
even for weapons.

It will, ne deubt, be argumed by the State, in cennectien with the
Rivera case, that clear necessity and the exigency of the situatien required
the pelice officer te search for wedpons. Rven asguming this te be true,
there being an invalid arrest, the weapens were inadmissable in evidence.

See Search and Seizure and the Bxclusienary Rule: A Re-Examinatien in the

Wake of Mapp ﬁr. Ohie, by Jack €. Pay and Bernard A. Berkman, Western Reserve

Law Review, Volume 13:1 (1961), wherein the authers state at page 83:
"Search Necessary te Safeguard Arrest

*inether exceptien to the comsiitutienal
cormand that a search must be by warrant is that
an officer may search the persen of the mccused and
the premises within his reach fer wespeons, beth te
safeguard the arrest and the life of the arresting
officer, There is ne dispute gbeut this exception
because it is based upen clear necesgity. RNer
would there be argument if the principle were ex—
tended teo include search fer teols er implements,
such as skeleten keys or hacksaw blades, by which
the prisener might effect an escape, or drugs er
pelson, by which the prisener might injure himself.

"Rurthermore, it is clear that where
relevant evidenee is likely te be concealed or
destroyed unless the officer acts with speed, a
search or seizuré without a warrant is Jjustified,
again on grounds ef emergency and necessity. But
these exceptiens sheuld apply enly if the officer
is rightly en the premises. He sheuld have ne
right te protect an arrest which is imyalid er fe
preserye evidence for which he is net entitled te
search.™ (EBmphagis supplied)
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Now, with respect teo the Court®s refusal to apply search and
seiznre law te the evidence which was ruled admissable in this case. TWe
gontend that this, tee, was prejudicial errer. Had the Ceurt applied such
lzw as required under the Feurth and Fourteenth Amendments, and then found
that an applisatien of 'sa_:‘.d law led it to the conclusien that this was a
reasonable search net prehibited the Feurth and FReurteenth Amendments,
our posture would be different. Here the Court stated (R, 100):

n] believe and I relterate agdin that search and seizure
law cannet be applied in this particular case. . .7

Our Supreme Court made its positien clear in Beck vs. Qhie, supra,

when it said:

f, o+ .« JWhile the Ceurt does not sit as in nisd
prius te mppraise centradictery factual guestions,

it will, where necessary te the determinatien ef
constitutional rights, mike zan independent examina-
tien of the facts, the findings, and the recerd so
that it can determine for itself whether in the state
court findings, such as a finding as te the reasen~
ableness of a search and seizure, the censtitutienal
eriteria established by the Supreme Court have been
respected.®

In view of this; we cannot believe that where the trdal ceurt has
found an arrest te be unlawful, that it can then admit evidence seized inci-
dent to the unlawful arrest, refuse to apply search and seizure law, and
justify the same en z doctrine of "stop and frisk.” Justice Traynor, in
his article, supra, said thiss

"The exclusienary rule of 1961 that new binds all the
states is no mere rule of evidence, but part and parcel
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mof the Comstitution. It toek time to deliver it
te its destiny, but there is ne lenger any quastion
E that it has arrived.™

Respectfully submitted,

Receipt of copy is hereby acknowledged this i‘,/ ﬁ//day of March,

1965 5106 M
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