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IN THE COURT {F APFPHATLS
EIGETH JUDICIAL DISTRICT OF OHID

CUYAHOGA COUNTY

WD, 27180

THE STATE OF {II0
Flaintiff-ippellee
TS
JOmH W, TERRY

Defendant~ippellart

STTEULATION OF FACT AND EVINENCE

On vehalf of Flaintiff-Appellee:

Reuben Payne, Lssistant County Prosecutor
1560 Bast 2lst Streed
Cleveland, Ohio

On behalf of Defendant-ippellant:
Louls Stokes, Esqa

258l East G5th Strest
Cleveland, Onio  Lhidh




By stipulation and agreement by and between Reuben Rayme
Assistant County Prosecubor, om behalf of the Ztate of Chio, snd Lovis Sioke
on hehalf of the defendants, Motions {o Suppress the Fvidence filed by the
szld Louls Stokes on behalf of the defendants, John W. Terry and Richard
D. Chilton, were censolidated for the furpose of hezring on the Hoticns 4o
Suppress,.

The defendants had ezch bezen indicted for the offenze
of Carrying Concealed Weapons under separate indichbments. The defendant
John W, Terry had been indicted in the Gourt of Comron Pleas, Criminal
Branch, under ease number T9h9I. The defendant Richard D. Chilten had hesa
indleted in the Court of Common Pleag, Crimipnal Branch, under case number
oLz,

Upon hearing, dafense counsel, Mr, Stokes, called

(¥
o
o

Detective Martin McFadden for direct examination, wherenpon the said witn

testified as follows:

"By Mr. Stokes:

Q Sir, wonld ¥ou stale your nace Tor the record?
A Martin McFadden,

Qa Your occoupation is what?

A Cleveland Police Depariment, Detective Bursan,

Q. How long have you been a police officer?

&L O, 3% years and four months,
Qg How long have you been assigned to the Detecitive Bureaw, sir?
A Thirty-five years.

L
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THE COURT: Is it 35 yezrs 25 a detectlve?
THE WITNESS: Yes, 35 years,
a Now, sir, calling vour attention %o the 3lst of Getober, 1963, did

you have oceasion to see one John Ter»y and ome Richard Cniiton thst day?

A T did.
Q Where did you first see them?
A I first noticed them standing at the corner of Huren Eoad and Bueiid

Avenue, That iz about 13th and Huclid,

the commer taiking.

Q Just standing there talking?

L Tesz.

Qe Was anyone else with them at that time?

A Hot 2t that ti_me., Ny

Q Where were you standing, sir?

L 1 was walking northeast on the south side of Huron Hcoad,

Q ) Tou weuld heve been spprowimetely how far from the Two of thenm?

& Well, that would be maybs, oh, maybe three or four hsndred feect,

iR I ses, How, how long did they remain where vou first observed fhory
A Tou mean the whole time taat T observed them?

Q I ses, About what time was thai, Mr. ¥EdPadden?

3 oh, T imagine around 2:20, 2:25, 2:30, something in that vieinity, FuM. |
Q Pardon?

A Palie

Q Would you tell us what they were doing at that time?

A L%t that time when I first notieced them they were sftanding there at
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2 Well, so that I have &% clsar for you, afier you made your {irst
observation, how long did they then remsin wherc they were standing where

you first ohserved then?

A Well, one or another was in the same spot, oh, between ten s twelvs
minutes,
G Now, did you pesition yourself therc on the street, in 2z standing

position, or did you continue walking?
A No, T positioned myself in the doorway down near lhith Street on

Huron Road.

o} T see, and it is from —

A As a matter of fact, T was in the lobby of Fogoff's.

Q Lobby of what, sir?

A RogoliTs,

Q How, is it from this point that you continued to observe them for sa

ten to twelve minutes?

i That!s right.

8] Now, after this ten to twslve mlnude perisd what next occurred wiiph
respect to these two men?
A One would stay on the corner, The other walked up Huroh Road.
Seversl stores up from the corner he would look In through the window
for a second or so, and then continued west on Huron Road to pretdy nea-
Talle Brothers.

Lnd then bhe would walk dovm and a2t the same spot again he would poor

in the windew, come down to the corner and meet the other man, and they

would talk there for a second or bwos

=
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Then the other man would do the same thinga

THE COURT: Let me get this straight. Tou ere
talking aboub the otber man fwice. Werse there three men?

THE WITHESS: T am thinking either of the two
men would leave ohe ancthers

THE COURT: Tou are referring only to the two

parties involved?

THE WITHESS: Jugt these o nmen,
[n) How long did they continue this, Mr. McFadden, this cae leaving and

then the other leaving?

A Well, T would say in that ten to twelve minutes, It must have beeon

at least four or Tive times apiece.

g Sa that we understand, you firat made reference Lo this ten o Twslve

| minute neriod?

L Thatfs vight.
Q3 I see, HNow, after this ten bu twelve wmluule psrivd, 1s this whes

they are leaving one ancther and then returning?

L That's right.

Q@ T see. Uow, after thiz ten to twelve mimnte period, then what
hapnened?

& They walked west on Buelid Avente.

] Together?

A Thatls righta

0 How far did they go there on Euclid Avenue?

A They went to T think 1%t 1s 1120 Exclié which is right opposiie the

| Statler Hotel, ZuckerTs.




q Kow, on thelr way dewn $o Zucker's there, whalt manner were they

cenducting themselves?

A Like enybody else.

@ Just walking naturally?

A That's righta

Q Then after arriving at Zuckerfs did something cceur therc?
A Yes, they met a white man.

Q Do you lmow his name, sir?

A His name Is Kaba; E-a~U-%, Carl Kabg,

g Did they meet him theore in front of Zuckerts?

A Thatts righv.

o LPYer they met him what occurred?

A After they met him?

Q Tes, sir.

I:A They were standing there talking te him, and I approached them.

Q The three of them?

A Tratts righta

Q How, how much time would you ssy _elapsed tetween the tine they leofi

1hth and Fucelid, or 13th, wherever it was where they were standing to

and arrived at Zuckerts?

A You mean in the whole time, 7ou mean the twelve minutes combined or
Jjust ——
Q Hoo
-ﬁ_ From the time they lsft the corner wntil they gob Lo Zuckerts?
Q9 Righta

i
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A Well, T imagine around, it would %ake three minubes anyway.

Q When vou approached the three of them, what were the three of bhew
doing?

A They were talking,

i To ohe another?

A Thatls righte

) Well, when you approached them did you speak to them first or digd

they speak to you?

& T approached them and I told them I was a police officer.

Q Tou were speaking 4o the three of them?

A £13 three of them,

Q Will you %=lil ué gxactly what yeun said 4o them, Detective MNcFadden?
i I said I was a police officer, I asked each cne their name, aind

gave it o me guicks I gob Chilten then, not Calldon but Terry, and I
turned him around and I siood in the back of them, and T searched thenm,
and in his upper left-hand pockeb of his topcoat I feld a gun and T wend

ir for it and T nad a tough time getting it, so T took the coat off,

I et that time infermed them, the three of them, Yo keen their har
out of their peckets and walk into the store.

TThen they got into the store I told them to face the wall, keep treir
hands away, and o scarching Chilton in his left—hand preket of his boponat
T found 2 gun, a 738, and searching Xatz T found nothing.

In examining the gun, they were all loeded, both guns were loaded,

Q How, taking you back for a moment %o the point where you said you ware
a police officer and you asked their names, did each of them zive you thoir

namas?
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A They sald sonething.

Q Was this the point at which time you grabbed Terry and spun nim arnind
a5 you described?

A ThatTs righta

ilQ How, had you =aid, obher than saying to them, "I am & pelice officer,t
and further saying to them, "What are your names?' DHd you say aayihing
else at all to them beforc you spim Terry around?

A No, T didn't, but I will say this -~

e

Ao, wait a minabe, you have antwered my cuestion.

A 21T rizht, okay.

a Bow, this zun that you found on Terry was located where?
A In his apper iefi-hand topeoat pocket.

0 Tt was not visidle to you Just looking at him, was 147
A YD

3 Did yon remove the gun from his pocket?

A T removed the coat and the zuma.

1t type of gun was ii, sir?

An antomatic, .38,

4nd 1t was lpaded?
Tes, 1t was.

Lfter you took the gun from him what did you do to kim?

= & [ LB =

T ordered the three of them into the steore, Zuckerls store. The

three of them went in, Zucker's Men's Store, 1120 Euclid.
Q The three of them obeyed your order and went into the sSore?

A Thabts right.
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% Afer they went indto ths store yvou followed them inte the store?

!
ben

That®s right.

G Then what happened, sir?

A At that time I told them to face the wall and keep their hands awayr.
T then went to Chilton, and the first place T tapped I found that he bac s
gan, and I wendt in his pocket and got it. That was a .38 revolver.

Q Bid he have on a topcoat, alse?

A Yes, he did.
Q

The gun Chilton had was found in i2is left topeoat socked?

A That's right, inside,

A] On the inside?

& And the other one was on the ocusside. .

G Walg, 50 1 understand,

A The eopat, in the outer coat on the ocutslde pocket.

i THE COURT: Which one of the defendants hag it
i on the outslide pocket?

A Terry, the first ons, had it in his irside pocket of his topeoat.

The O%her fellow had it in £he gufside pocket of his topcoat.

o I see, Now, did you remove the gﬁn from Chilton'e pocket, also?

A I sure did,

Q What type of gun did ke have?

A Ee had a .38 revolver.

Q And was It also loaded?
A Thatts rizght.

i
i Q Then did vou proceed to search Kats?
|




A T did.

Q And did you find anything on Katz?

4 I found no.weaponsn

9] New, did you at that point say anything further to these three me.”

£ Hot at the time, to. ;
Q Did you have sceasion to £2l1l the Police Zevartment?

A T informed the store to call the Police Depariment.

o, Did the other police arrive?

A They did.

Q Between the time you removed this guwa from Chilion, and ths srrival

of the other members of the Police Department, did you have occasion to uay

anything further to either Chilton or Terry?

4 Kot that I remember, noa
al De you recall ever saying to them, "Tou are under arresi®®
; A Ho, T donite

Well, now, they were not free to go, were they?

3o then they werc placed under arrest by you, wereait they? /

= o = O
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Latomatlieally when I call the wazon whey are under arrsst,

&

I sz2e, Then in this situation you considsred them to ke wnder apreesi

Then you ovrdered the store people o call for a wegon? i

A That's right, !
) I see. MNow, sir, as a result of the arrest of these two men that =ay,

has any other charge other than earrying a concealed wezpon been placed

{ against them?




A You mean at that time?

Q L5 g result of your arrest.

L Or since?

2 I nean from e-

A From my arrest was there any olher cleanups nade, 1s that what 3
mean?

) o, L am asking you with reference to these two men, your having

arrested them that day, have you placed or caused Lo be placed any char-e
agzinst these two men other than carrying a cconcesaled weapon?

A Me myself, ne, personally no.

MR. STOXES: I think T have no further cuesti:
your Honore

THE CCURT: Hr, Payne?

CROSS-ELLMINATION OF DETECTIVE MARTIN MoFADDEN

By Mr. Payne:
@ Deteciive ¥WcFadden, when your abttention was direcied o this gevson

or persons at the original oubset, how many persons did reou observe?

jA Two at first.
2 Now, si=, I want you again to reiterate to the Court from the momurs

you Tirss observed then what then did they do, the two perscns?
A Well, T okserved them as they were walking northeast on Horon Roac,

about catty-corner away from the corner oo the other side of the

and they were, the two of tham, they wers standing on the cornar
Cne, as I sterted down %o gzet a nlace to observe then, one man had =it

1
the other man, and T noticed that a8 he went by this window he stopped a2rd

- 10




——————f——

looked im, proceeded again west pretly near as far as Hzlle's, and ihen
coming back stopped at the same place and looked in, and then praceccésd to
he corner whers he ialked to the man that wes standing on the corner oy
4 gecond or so, Then that man would 4o the same thing.

Q The other man wonld do the same thing?

i The obher men who mede the first $rip would stsed on the corner. e
man who was standing on the corner wnile th; obher man was making the
ne would make the trip, end vlice wersa.

) Heow, to the Dest of vour recollection, approximately how many timss
did you see them do that, that particular occasion?

A Well, [ seen them do. it maybe two or thrse Limes, and then as they

were zbanding on the corner

] Was the same mpde of conduct ensgzged in, the stopning and looking

the window, as they did it on the subsequent occasions?

A Thatts rizhts
THE COTRT: May I Inlerrupi?
- MR, BATHE: Tes,
TEE GOURT: Tou are talking aboot looking

i a window., Can you be more spacific as to what particular window,
what particular store window?

THE WITHESS: From my point of view, wour Honor,
the only thing I could say, it would ve either the Diamend Stove or

the United Airlines, either one of those two, from the positien T

was in.
THE COURT: Tou may proceed,
G Did they stop and lock In the window each Time they made the tript
-1 =




A Thatts right,

[a] Can you tell me whether therc were any other persons who ceme fo the

corner therc at that time, or in that proximity of fim= that they were there?

A Yes, There was a men, 3 white man, short white map, came down the no
side of Huron Read, and came directly over to where these two men were =1,
after one of them had come back, sud it wasn't half a sescond,

man care over anhd talked to these twoe celored men, and he was there for

aboud a minute or go talking to them, and then he left. dHe went wesi on

Buclid.

o After he Left, then what did thess twe men Lhat you observed do, iF
anything?

A They procesded to each make two to three trips bacx and forth.

2 In the wammer that you described originally?

iy Thatts right,

o Was the mode of conduct She same, did they stop and look in the W
A Trat's righte.

Q Did they alternate?

A Ihat's right,

Q liow, these fwo men that you observed doing this, are they in the

acurtroon now?
A They are,

Wonld you zoint them out to the Court?

A Well, there is Chilton, the first man, and Terry the second man,
q A1% right, Kow, after they proceeded to do this on %he second occasion, |

after the white man left, what then did they do if anything?

-12 -
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A They proceaded to de the same thing twe or three tines apisce,

i} After that what did they do?

4 After thet they left the corner and proceeded west on Haclid,
Q Aind toen what happened?
& On the south side of the street, where tney met the same while man

that talked to them at the corner of Huron Road and Euclid, Shey nmel ainm
standing in front of ZuckerTs Store at about 1120 Euclid.
Q Approxisately how long were they talking to this zame whiite man thers

gt that time?

£ Ch, T imagine a minute or Woa

o Kow, Detective McFadden, you have been a police officer how long?
A Thirty-nine years,

[n) When you observed Lhe patiern of capduct that you ohserved and have

described 50 us, and the length of time that you cbserved it, did you

consider it as suspicious activiiies?

HR, STOKES: Objection.

THE COURT: Cbjection sustained,

MR, TATNE: - This is cross-examination,

THE CGOURT: I know, but you are asking for =z
conclusion, ¥r., Pahe.

M. FATLE: : On the basis of his experience, res.

THE COURT s The Court would have to deaw the

eanclusion from the facts.
Al You have been a pelice officer how long?

A Thirty-nine years.




8] Tou had obsarved thess men for some ten to twelve minuies?
A Thatt!s right.
Q Toll gbserved the mode of conduct that you have described to us?
| & That’s right.
Q Bid you, sir, as e police officer consider that you should investizaie
it?
& T surc did.
9  What then 4id you do if anything when you chserved them in front of
Zucker’s?

A What did I do?
Q Yes, afler they left the cerner and you observed them then sgain In

front of Zuckert!s, what then did you do?

A I stopped them and went over and talked to them.

Q When you wen® over and talked to them, what &id you say to them?

A I told $hem I was a police officer. Those were the first words T walda
s And then what happened? |

i Then I said, ™hnat is your name?® and they mumbled something and Z
turned —

q A1l right, they mumbled something, How, Detectlve icfadden, I wouid

Like for you to gei down from the witness stand, please,
{(Witness steps down,.)
Q As you approached them, at Zucker’s, allowing myselr fo represent
ome of the men -- Officer, would you step over here? —— and the officer
representing the oiher man, I would like for you to place us in the pesition

that the men were and that you were as you approached them.

-1l -
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fim}

Yacing the slidewalk up against the dispiay window, Zucker!s -

Up azainst the display window?

And facing Eucelid

Avene.

Were both men facing the display window?

Thatts right, the

whree meng

The three men, 21l right.

Fate was here, Chilton was here.

T will be Ckhiltom

Ard Terry was herea

The officer will be Tervry.

Yesa

1.

STOERI s Excuse me, Beuben, can we have this

descerited in the recoerd as you zo along?

ME.

PR Tes,

Were you faging them as we are facing nww, or how?

I came over at an

.

anglc , like.

PATHE: Hay the record show and indicate

that the oifficer is describing the ihres men with their Gacks to =

displzy window.
THE
Wi

i,

angle which would

WITNESS ThatTs right.
PAYHE: And thst he iz standing at the

be to the Ieft of the man, Terry, Igusss 1t is,

Thatfs richt.

B COURI: et the record furtheroore show

iv has been =stated that Zuckerfs is at 1120 Buclid ivenus, and I

think it i3 on the south side of the sireet.




THE WITHESS: On the south side of the sireet.
THE COIRID: And the display window faces lhe

avenue, is that correct, Zuclid évenuc, on the scuth side of the sirestb?

THEE WITNESS z Thatts right,
THE COURT: ipd Chitton was ~—
i WITNESS : Chilton was in the middls,
THE COURT: ind Terry was on the rigbt sides
THE WITHESS: Thatts right.
TEE GOURT: Progeed,
3 Wow, I want you Lo demonstrate Yo the Courd precisely and exactlr

what yeu 4id, after you asked ihew your name and they respounded someth
A Then I pulled what®s his name over in front of me and T scarched Lham,
that is Terry.

M. PATNE: Jusv 2 mihute., May the record show

and indicate the officer Tarned the individual repressubed as Terrr

aronnd,

THE WITMESS: ThatTs right.
e How, when you turred him aromnd T want yoo to show us exactly what yoo
did,
A Well, T pa'bt.ed him down and we in here T felt something,

MR, PATTE: May the record show Lhst the officer

is patiing on the outside of the individusl.

) Officer, at that time did you go into ths inner pocksts of any of

the men, or were you natting them on the outside of thelr clothing?

A T was patting them on the ocutside of their clothing.




Q¢ ind when you were patiting them on the .- the man Terry, on the ouiride
of his clething as you are demonstrating to us at whis time, what if asrihing
did you notice? |

A T felt & gun.

Q Tou felt a gun?

A Thatls right. Something — I f2li something that seemed like s g,
8] Where dld you feel this?
i Tr: his topeoat pocket on the inner pocked, on the inmer poecket on the

lefd-hand side,

MR. PAYHE: Fay the record shos thaet She offics:
in demonstrating is standing %o the rear of the person being desig~
n.a-t.cd a8 Terry, and that he was patting undertheath the arms of the
person represented and designated as Terry, and indicates that he
felt something in the left breast pocketb.

.. TEE WITHESS « Thatts right, ves.
Q ALl right, Upon your feeling that something which felt like 2 gun ‘n
the left bréast pockel, what then did you do?
LI pulled the codb back, put my hand in there, and I couldn't get tle

gua, [ felt the handle of the guna

4] t any time before that, Detective McFadden, before pubbting your -

;in, had you gone inte any of the men's pockets?

L Ho, T hadnTt,.
G Wazs the oniy {ime that you went into the ments pocket zfter you first

watted them down?

A Thab'!s right,

L 17 -
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what then 4id you dof¥

so T prlled the coat off the man.

9 And then what happened?
A Then T ordaeved the three of thew inside the store and told then %o

keep thelr

Q Whan you took their coat of f did you rocover the object that was A
poeket?

A After we got in the store T ook the gun out of the pocket.

G Then when you ordered them into the shore what thern £id veo do?

A I told them %o face esst Lowards the wall, that would be faecing o

and T told them %o keep their hands up.
i~ In vhat mamner, will you sitsv over here, O7ficer, and place us or

+

tell us or show us how, you told tuem io face where.

v Then, after puitting your hand en the inside and feeling the handle,

A I tried to take the gun ocut of the pocket, and T coulddn?t zet it oot
g F 3 £ 7

A That would be cast.

8] Lezuming this is sast, what did you tell them to do?

A I tvlé them to face the wall and kesp their hands away.
2 Thpy had ihelr hands up like this?

i Tes.

MR, PAYNZ: May the record shew and indlcate
that the officer is describing that the individuals had their hends
in the air,

THS WITHESS ¢ Yes,

o] Oid they have their hands.in the air or were they leaning agzainst
anything?
=10 ~




A Ho, they weren't leaning against anything.
Q Then what did you do?
A T then searched - I went over and I patfed —
Q 431 right, I am Chilton nowj show the Court what you did,
A T felt an cbject =~
Q Show i on me, becanse I am repressnbing Chilton.
4 I felt an cbject in his puter itopeoat pocket.
Q Did you pat him on the oultside?
4 I sure did.
o 4% any time up to that point had you gone info ary of the men's
pockets?
A T had gone =
q With the exception of -
A Tnto Terry.
Q Had you gone into Chiltonts pocket at any iine before that?
A Ho, L hadn’%. This is the first time.
MR, PAYIE: ¥ay the recerd show and indlcate
‘the officer demonsirated by patiing the person represented as Chijiom.
Q When you patied the person, when you patied Chilbton dia you feel

gomething?

A

&2

I did.

Haera?

In his left-hand cuter coat pocket, that is, of his %opcoat.

ifter feeling that thon what did you do?

T put my hand in his pocket and Icme out with a gen,
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HR. PATHE: Tou mey be seated, you wmay resure
the witness stand, Dstective,

{Witness rssumes witness chair,)

Q3 These men then were in your custeody, is that correct?

i Pardon?

Q These men ihen Were in yvour cushody?

A That's right,

G Was a police wagon called?

A That's right.

Q Were they subsgequentily booked at the Police Stabtion?

A They were.

G ind were they charged with the offense — what offense, if any?
A They wera.

Q 0f carrying a concealed weapen?

A Thatts right.

Q Cfficer Mcfadden, after thess men, well, anytims doring your choc

of these men or in the police statlon subseguently, did you have ihe oceraimn

to inquire of these men if they were employved?

MR, STOXES: Objection,
MR, PATNE: T would 1like 52 be heard oo it

before the Court rﬁles, vour Honor. I have this thoughi in mied.
The charge here 1s one of carrying a concealed weapon, The Motion nas
been filed for a supursssion of the evidence.
ME, STOLES: Judge, excuse me Jjust one moment,
Feuben, T am sorry. T am wondering if this argument mlght not take nlzce
then out of the presence. of the witness, if you are going to argue this?

I, PATHE: Well, perfoctly well, I don't think

- 20 -




it makes -- it is a legal point T am going to establish on the
basis of the guestion., I don't think it would have any bearing
on the factuzl situaiion. Well, maybe 1% is betfer 1f we cheuld
exclude him for Jjust a moment.

THE OCGRTs Stop ocutside 2 moment.

{Thereupon the witness left the courtroom.)

M. PATHE: The metion for suppression of
ithe evidence has been filed. T further direct the Court's atlention
to the fact that ons of the escape clauses ander this Statube for
the carrving of a concealed weapon is that the man Is engaged in &
legitimate business or oeoupablon with large sums of wmoney, and fzd
the right to carry such a weapoun.

Yow, your Homor, I further submit that the question
that T have asked as o whebher or not he guestioned these men as
to thelr erplboyment and they indicated that they bad seme legitimate
employment which maybe they could take refuge in the savings clause
under the concealed weapon, then they probsbiy would not be in .
violation of the law.

The second proposiiion, which 1is nest important bers,
is this, thet 17 they have no lsgitimate employment or reason for
carrying the gun, Shen the carrying of a ceoncealed weapoh, & wistol,
falls into that category of a breach of the peace, and, therelore,
it being a breach of the peace would give the officer every righs
in the world to arrest thea for the protection of socicty and the

COEMENIEY o

i
i)
]
I
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Therefore, I submit that the guestion should be
allowed to be answered,

THE COURT: ¥Mr. Stokes?

MR, STOXES: Thnank ¥ou, your Honor. The gues’
as 1 recall the guestion, your Honor, was did he after taking the=eo
men into custody and over at the police station, subsecuently have
oceaslion to gquestlon them regsrding their employment.

And then counsel has advanced one of his reasons Tor

asking swch a question, ihe fact that these men can avall themsels

of that part of the carrying concealed weapons statube which relaies
to justification.

T submit to your Honor, we sre ool now in irial. Ve

are here merely on z motion {o suppress the avidence, the svle
question being before this Court wag the sesrch an 1llegsl search,

iy secordance with constituiional standards, so that it then Tec:

admissible upon the trial of this matter, which will or will rot
take place subsequent to the hearing op this nstion.
Now, let me advance this, he Is going further uncosn-

titotionally witk this question, beocause we are now - the nen h=

m

o

been taken into custody, have efidently been taken to ihe police
station, and we are now gotting into conversation which tnok place
between the pollee officer and some men who have now been arrestad
and have become accused men, and we do not kuow whether they have
Leen availed of the ocpportunity for counsel, whether they have ever

been Instructed as to their legal riznls, and they are

- 22 -
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into some conversatlon thait doez not even relate Lo the motion
hore ab 2ll,

say to your Fonor that the question is constifutionally

wrong twiceq

MR, PATHE: Let me submit this, first of all, this

witness was called a5 the defendantis witness, and T ax in the mrooe:
pos{tion of cross-—examining the wiiness,

Humber twe, one of the incidenis of unlawiul search
znd seizure 158 the question of valid arrest; of the officer makin.
the arrest, and so forth, eteetera, and ome of the very circumsta.c-s
and one of the wery rules of law that an officer has t¢ make an
arrest 1s as to whether or not there is a breach of the peace, z2nd L7
there iz a bresch of peace an oificer cen meke an arrvest and such

subsequent arrest iz wvalld a1l the way.

THE COURT: Mr., Payne, youw st reslise *hat o
there was a breach of the peace, the breach of the peace sceourres

after the ineident.

ME, PATHI: Ko, sir, that is the poini and 4
is the law T am trying to make, because I have case law on it, your
Honora

I? he in effect ie carrying = weapon sil along, all ihe

time, and he has no legal righi to carry that wearon, then he 1s in
breach of the peace whether tne officer knows it or not, and T can
provide the Court with cases on such.

TH% COURT: Mr. Dayne, may I ask you ihis,

letTs assure that I heve & gun In my possession, and I am walkinz “own
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the street, and an officer for some resson best known Lo himsglf -

decides to stop and frisk me, wnuld you zay shet I have committed
a brsach of the peace?

MR, PAYIE: YTes, your Honor, that is the caves

T have read.

THE S0URE: I have commlited 2 breach of the
peace, ooly on one conditicn, of the stopping and the frisking of
mz, of the individusl, me.

PLYNE: Tour Honor, I wlll like to differ

HH.
with the Court in this respeci.

THE

COULET 5

[and
o

that zs

it may, to me

ar not the circumstances surrounding this situation in this case,

an officer who has had long experience as & dstective is Jjustified

a0 inaéi

bazsed upen what he saw and observed 3o stop and frisk

Anpther cuestion comes to my mind, in spite of the
. - 2
what counsel, Mr. Stokes, has stated, whether or not stopping and

sedrch, or whether or not there isnt™t a different =es

[u N

frisking is a

the stopping and frisking and sesrching,

Those ars the problems.

I agree, yvour Homor, and T numbly

submit to the Court —
COURT L think yoar quesiicns pertaininpes,
as to the questions that were asked or interrsgution by the offic. r

T

after he stopped and frisked them ahd found the seecallad mms on




PO S—

person, L Uhink any evidence pertaining to the cuesticns as to

arployment or other things of that maturs would have to go to the

rnerits of the charge with wirich these gentlsmen are faced, if iLhe

Gourt fipnds that the search or frisking is lawful.

VR, BATNE: If the Court so rules, but L humbly

submit o the Gourt thait in a research of cases mly az recently,

gome of them which I read only as recently as this morning, your

Honor, sustains the proposition that the carrying of 2 concealed

weapon falls in that kind of a calegory wh

of the peace,

ieh constitutes z breach

THE COURT: 1 am not zrguing that.
MR, PALTHE: ind therefore, yowr Jonor, goes

to the essence of & question of this problem, of this nature.

THE

lr. Payne,

I am nos arguing with

you at 211, althosgh I am in agreemenbt with you that it nay con-

stitute a brsach of the pence.

But we are not faced with that aquestion, because we

are faced with an entirely different situation,

MR, TAYNE: 413 right, your Honor.
THE GOURT: Whether or not this search wngd

MR, PAYITE: I will abide by the Courtfs ruiin.;
whatever —
ME. STOZES: Lid the Cours rule, now 4id the
Court rule?
-5 -
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THE COURT: T have rilod that
is improper.
PATN: 411 right.
THE COUHAT:
(Thereupon the witness resumed the witness siand.)
FR. PAYHE:
guesticning was,
{Last question was ready by the reporter,)
By Mz, Payne:
Detective McFadden, you recovered a gun

Fardon?

& w8

Tou recoversd a gun from the porscn

A Thatts right.

% The men that you recovered the guns

are they in the courtroom?

A Yes.

a3 Will you point them oub to the Coard?

A Humber two man 1s Chilton, and nuvber three man is
Hh,

I have susisined your

I have forgoiten w

from ths D

the question

oljection,

hat oy

SISO ——

of sach of these two deflandants

from, the person of each of Lnen,

Terrya

Kay the recors show and indicste

the witneas is ideniifying the persons that he reccvered
ITrot.
THE GOURT: Yes.
Q Did you do anything with those guns subsequenily, Debtectlve?
i Fardon?
.. .—‘ 26 » —
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aQ Did you do anything in reference to those guns subsequently?
i A Woet do you mezan by that?

Q ALY right, 1=t me come back to 14 in jusd & moment, Detective

HeFadden.

When you fifst approached the men in front of Zucker!s and you
turned Terry around and patied aim down, can you tell us why Tou did thzis
i In the first place, I didn't 1ike thelr actions on Huroa Road, aad
I suspected them of casing a job, a stick-up. That's the reason.

2 Why did you pat them down?

A Just &6 see whethar they were —- to see what they had, if they had
Euns.
Q ALl rvight. When you ordered them into the store and you patted (hvilton

down, can you tell us why you patied him down?

A The same reasor I patted the first mun down,
=

Q Tiow, after recovering those guns did you check the guns ont at
police station or anywhers elsc?

Oblectiona

Objcction sustained.
] Mo, PLYME: Tour witness.

| THE COURT: He has had nim, Do you nave anyibl

to ask further?

IR, STORZS

4

Tes, your Honor.

BE-DIRECT ELAMVHAT IO DEIZCTIVE MARTTH HeFADDEI

Sy Hr, Stokes:

@ . IMr, MNcFadden, you Just said you suspected them of casing a job,
i correet?
I
I
| - 27 =
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A Thav's zight.

Q YTou were basing this -~
A Pardon?

Q

Tou were basing this, suspeciting them of casing a Job, upon your

cbservations of them, sir?

A Thatts right.
& How, you had had no eone come up bto you and given you any inferme
regarding them, had yon?
A Nobody saild anything to me,
¥R, PRYNE: Objection,
THE COURY: Chieecblion sustained.
MR, ZTOKES: That is ail right,
and improver.
N dad anyonc come up Lo you and glven Fou any information rega
these two men?

MR, PALYHE: 1 am going to object znd sitate oo
the Court =y reszson for objection is this is counselis witness,
and therefore cross-examinztion would be Improper.

TER COURT: Well, be is leading him somowhat

3 £
ag hiz own witness.
i Will ysu read the questiocn?

{Last cquestion was read by the reporterc)

THE COURT: Tou may answer.
A thselubely nog
i Q Did you mow these two men previcusly, sir?
i
i
i
' - 28 .




A I do not, T 4ida't ¥now the men Frum Adame

Q This would include the white fellow, Glficer?
A I did not know the white man either., I nover zcen the tiree wen
Q How, you told Mr. Payne that in patting John Terry you fel:s a gun,

Hew, when you first bad this feeling did you know at this time that

this was a gun?

& Tou mesn when L felt it?

4] Woeh you felt ih from outside,

A Hell, T had some idea, yes,

8] When did you first know that it was definitely a gun?

i Wonen I got my hand on the handle. J
Q And at this point it was s%1)1 within the ceab, wasn’t 142

A ThatTs right.

@ How, by patting a person down, will you &1l the Court what vou mean
by patting?

A Well, T don't% go into their pockets. I jushy -« the man is standi.:

and I will pat him dowm {(indicating} any plsce on his body, just pat his,

see whether he has anything.

] You pat with bvoth bands simuliancously on 2ll paris of the bodv? .
] Oh yes. Tou can pat with both hands, wou can pat with one hand,
Q Frior to removing guns from hobhmnls coats you patied vhem dmm,

after which vou removed a gun from tﬁe coats?

A ThatTs right.

Q But when you walked up to these men and you first spoke to them wou
id not mow that thess nmen had guns on them, did you?

A Absolately npt,




¥R. STOKES: Thazk you, Hr, McFadden.

TESL COURT: inything further?

¥R, STOKES: T hawve nothing further of this
witness.

MR, PATHE: ¥othing farther.

THE COURT: The Court would like o ask ¥ou a

few guestions, v, McFadden.

By the Courh:

2

You have mentioned sbost casing a place. In ordinzry language whet

do you mean by casing?

A
Q
A

£

I mean waiting for an opportunity.
0f doing what?
of sticking the place un.

n your thirty-nine years of exper

Fou testifled thirty-five years as & detective — is thal correct?

A

2

That'ts correct.

Have you ever had any experience in chserving the activities of

individuzlis in ecasing a place?

L

To he thruthful with you, noa
You never chserved anybody casing 2 place?

Ho.

But yvou have had the experience of a detective in asprehending, o+

your police Job as assigned?
Thatfe right, and cbserving.

Hhat caused you to be in that particsler neighborhood?

[
|




pickpockets in the dovmtom area.

thirty years, is that correct?

A& E really 4ot know,
YHE COURT:
MA, PAYHE:
MR, DTOHES:
witness, your Honor.

THE CCURT:

Supposing those two defendants hers that are now in court were

acrose the street Trom here, and doing the same zebivitles dhatl you

4 1 am assicned to stores in the dowmtown, to dowmbiowm stores, and

s, Eow long have you becn assigned Go that area?
A . Thirty years, from 1hth Street to thc Sguare.
Q And I presute vou have had a Tod of experience in that direction

a% the location that you have mentiocned, or leb wme put it to you this s

them on Feron and Eacllid, would you have hed any cause for suspicion?

inything further genticmen?
Hothing further.

We have nothing further of this

You may sten down.

- 31 -

IS Thatls right,

] What has been the activity In the downmtorm sres, particeularly as o
stores, pertzining to crimins} activities in ihe past few years, has it been
on the up-grade, normal?

&4 You meats in the stores?

3 Yes, around the stores, 1n that area?

A Well, we have always gol shoplifters. We always got thieves. There
are always thieves downtowa, and there has been guite = few.

Q3 . Vhat caused you specificaliy fo be attracted to those two individus




respset to this motion.

I®, DPAYHE: T don't have any witnesses to
present, your Bonor, T do have argument that I would like o make
to the Court.

THE COURT: AL rightl'

! follows:
5_

TUE COURT: T understand your viewpoint, I -
understand Fr, Stokeas! viewpolint.

Gentlemen, it was suggested yesterday that briels be
filed and T ztaeted shat it wss not nccessary, in light of the fach
that I hewve given this metter considerable attention o the laﬁ,
and the only question before me was to deotormine the faets so the
proeer law can be applied.

There is no questiop about the facts iw this cass,

1

oim that they were casing ~ robbery,

dogbt in my mind that the officer, baced

L

Therc

s

o

detective, assigned in the arca wnich he had been placed, and dol

Job he had been doing, had reasonabie caunse to helieve and o

that the defendants were conducting themselves suspiciousiy, and

s T donft think it is necessary for me to repeabt at length save <

experience had obnserved ths asction of defendants which indicated i

hisz training, length of serviece, and experience as & police offic:e:

M. STOXES: If your Honor, pleass, we rest with

Thercupon, after the hearing ‘as above described, the Oourt ruled sco

e

exeapt to state that the police officer of may years of service =nd

+
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interropatisn should be made of thelr action.

The Supreme Court of the United States has in many

of recent vears expressed ibsell clearly and distinctly that & geasval

gezrch and seizure 1s in viclation of the Fourth Amendment unless the

search is done with a proper warrant from the Court, or if {he search

is made in eonnection with a lawful arrest and is condemporansous

incidental to sunch arrest. Henry ws, 5.8., 361 U3, 38, Xerr us.
Qalifornia, 37h U.S. 23, Mapp vs. Dalo, 357 U.S,. &h3.

There Ls no evidence that any warranbt btad been 1ssuer

Tor a search or frisk and I am net going to stretch the facts and
that there was a lawful arrest prior teo the frisk of the defendentz,
I beieve it would be streiching the facts beyond reasonable comproie
ston and foolhardy to say there was a lawful arvest, because thers

wasnlt, from the facts as presented.

It has been frecuently sitated Ly the Uud. Supreme o
that a state mey establish ii1s vm roles and standarde pertaining +o
search and selzure so long as these rules and staodards do oot
the substance and spirit of the Fourth Apendment, IL would certsiniy
follow chat the same rule would aprly to the preoblem of Ystopping

frisking® of an individusl by a police officer where ths facts

In the case of Kerr vs. California, 37h U,5, 23,

court preoonomnced: "4 state is not precluded From developing worls 2l

rules governing searches to meet the practical demands of effect
criminal investlgation and law enforcsment theit dpes not viclate iho

constitutional standards of what is ressonable search and ssizure.’




Our courks in Ohio have om many pceasions expressed

a police officer has the right to stop a suspicious person for the

purpose of interrogaticn, Therefore, can it be szid that the fris

of said person by the officer for the purmnse of his o safely 1z =

standsrd set by our State that is wviolative nf Lhe Fonrbh Awmendrmerns,

or is it a proper gnidance to meet the practical demands of effoct

oriminal investigation and the safety of the oificer performlng his

sworn dusy? This Gourt helisves that It is the Jatter view that w
ba preveiling and bhat such conduet would not be held as a violasl
of the Fourth Amendment.

We cennot forego and forget that police officers have a
0% te do, and they must do the Job in comnection with crime whirh
has heen on the increasc.

At the same %ime a police officer esnnob —-- as far ao
this Court is conceyned — and will siot be permitted to stop and frisk
an individnal simply beeause he has & ssepleion, & wmers suspiclon,
unless there are Teasonable cirveunstances justifying a Irisk,

This Court belisves there is a distinctlon between
stopoing end frisking, and search and scizure,

4 seareh is primarily for the purwose of trying to olizin

evidence in commection sith the commission of a crime, that the ;
of ficer may reasonably believe that a crime has been commiticd or

nighi be comeitied.

& frisking is strietly Zor Lhe protection of the oficert's

vergen and his life.

|
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There was reasonable cause in this case Tor the of

Devective MeFadden, to aporoack these individuals and pat tham.

approached them, and for his own profectlon frisked them. He did nod

go inte thelr pockets. Hod he gone into thelr pockets and
evidence, as an example, narcotics or illegal slips, there would te
no ouestion of an illegal sesrch and selrure.

He merely tapped them aboub the outer psrt of thelir
x

hodies o dobermine i they had any weapons ar guns, for his own wor—

somsl protection, and by deing so ke discovered bhat two of the tires

el
=
(=
[~
By
o

individeals had concealed guns, end the gang are Lhe frult
frisk, and not of a search,

n the case of People vs. Rivers {7/10/6L) decided "»
Jew Tork Coort of Appesls, U.S. Taw Week July 28, Volume 33, Fo. &,
the ecourt stated thet a pelicemsn has the auviborliy to
a suspect. "Prompt inguiry inteo suspiclons or unusual

indispenseble power in the orderly povernment of large

ties.®

The frisk is esgsentlal to the stop for without the Lo

the answer to the police officer may be 2 bullst, and 4 loaded &
iscovered during the frisk iz admissible,
Ir the cass of People vs. Martin, b6 Callfornia, 2nd,

106, the court similarly upheld stop and frisk by an officer, and the

court in effect stated the security of pebliec order and lives of
policse are %o be weighed against a minor inconvenience and psity in-

disnitye

N




I may say at this time, T am a great baliever of tiu
persenal righits propounded oy ocur Suprome Uouri, relterated ang re-
affirmed, neglected ovar the years, and given to us under
Anendment, the Fourieenth Amendment, snd other amendments of

and State Constitutions.

But pelice officers in a compunity alsc have
under the Constitutlen, and rights gilven o them by virtue

office, and one of their rights as I have indicoted

gh
the clrcumstances justify and vhere is a rsasonable sa

for his mm personel pretection, to stop the individua

for

and not search, bub to frisk, to determine if there are weapons

his o personal safely: and Pinding the weaponr by frisking is the

fruit of the stoo and {risk, in the szme relation that the cours

Ballamp:

refer 10 the fraits of tle crime on a sesreh aad seizure.
8. smte,; 13 0.8, 3h0. Clark vs. DeWalt, 65 0.l.i. 203.

1 believe and I reiterate aéain that search and sei:
law cannot be aprlied in this particuiar case, although Hr, Renbar ~
endeaverad Lo show there was a lawfal arrest, bot she Courd cannot

agree. [If thers was =n arrsst it came subscquent %o the friswk,

gsin, there is @

-

But as I havs stated, and T repeat

distinction between s frisk and z sesrch and seiwmure.

Thig matber of great impeortance and of grest concey
and I certainly hope that counsel will endeavor 4o havs thiz ques
determined by the Lppellate Courts, for it is most desirsble that e

have clearnsss with respect to this problem and that poliee officers

I
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kmow what they may de and can do in a step and frisk matter.
The wotlon in esch case is overruled, and exceplion

o the defendants, TL is so nrdered.

The Courd tien called the case of the 3tate of Ohio vs. John ¥Wa
Case No. 79491, for frial, the defendant, Richard D. Chilion, having a
a geparate trial. Whereupon, Mr. Stokes, on behalf of the defendant, Jibn
¥W. Terry, renewsd his Motion to Suppress filed herein, which moiion was
overrirled by the Court. Mr. Sickes lhen entersd z plea of "not guilizy" oo
behalf of zald defendant, Jehn W. Terry,

¥r. Poyue and Mr, Stokes then entorsd upnon a stipulation on behals of
the State and the defendant as follows:

MR, PAYKE: I it please the Court, there is a
stipulaticn between counsel for the Sizie and counsgl {for the
that 2131 ef the testimony which has previously been giver in the veoue

of the State of Dhio ws. Richard I, Ckilton by Detective MHoFadden,

-

the arresting officer here, may be fully incorporated iato the cars of

John W. Terry as though it was fully testified to from the stand «
oath; wiih the additionsl stipuletion te the Couri that aiter Dets

McFadden observed these men in frent of the area of the Diamond Stove

or tiriins Gffice, and after they had 1aft that area and gons to

area of Zucker's on Tuclid Avenue, that he zpporached them, ask:
identificstion, in which gomething was sald by ezch of them, a2t which
time he then turmed tne defendant Terry around, oatbed him down, ¥

having on an overcoat znd a snitcesi, ard in patbing bim down feli an

ot:ject in the upper region ol the 1left breast pocket;
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That thereuptm. feeling the object which falt in the
nature of a weapon, that he reached in under the overceat into he
uiepe_r breast area pocket of the coat, inside pocket .o; the cvat,
your Honor, and remcved from the inside pocket of the coal a re-
volver co.ntaim‘.ng 2 ciip, and seven shells, which will be warked ror
pﬁrposes of identification as Siatels Exhibit 3.

(State’s Exhibit 3 was marked for identification

by the repcrter.)

THE COURT+ It may Se received. ‘
MR. PATHE: © T haven't finished the stipulatiwn, J
R, STORES: Go ahcad, 1'
MR. ZATHE: That it may be received -—-

THE COURT: Well, T ar a 1itile shead of myself.

¥, PAYNE: Well, it is offered inite svideres,

ard vhere is an objection by counsel for the defense as 4o its adnission

into evidence, Thers is an vbjection by counsel for defenge as to iis J

admiselion which we wiil ask the Comrt t0 rule on in view of

lation .as to the other facis,

s forther stipulated Bhat the officor wouvld test:

[

T
U

that Lhe weapon was concealed in the inside pocket of Terry,

and charged with the offense of carTying concealed wespon, which h:

on trial here for a% this time: and that the offense was comuithed

in the State of Chio, Comnty of Cuyahoza, and Jity of Cleveland.

TEE GOURT: As testified by Detective HoFaddsn”
¥R, PAYHE: Tes, as testiflied by Detective Hor




ME. STOKES: We will snter into
which have just been enunclated by Fr. Payme, your Honor,

THE COURT+: Bub you are chiscbing to the Intro-
duction 8F State's Lxhibit 37
Is it 3-&, %oo?

 MR. STOKES: Tes, thatls correct.

MR, PATIE: T just mavked it 211 Exnibiy 3,

1R, STOKES: I see.

TS COTRT: The Coort will accept the stipulatlicn

as azrsed to hy counsel for defendant Terry. And the Court st thir
time will accept into evldgnce State's E:{h..ibi,'h 3, which comstituten
revolver and the seven bullets,

M. PATHE: Aind the clip,
THE COTRT: And the clip. You may have your
gxceptime

MR. STCKES: Tes, your Honor.

MR, PAYNE: with those agresd stipulatiens, yorr
Asnor, having been entered into, the Stsie would rest 1ts case av this

tine,

The testimeny given by Detective McFadden in the case of the Stats of
Ohio vs. Rickard ©. Chilton which related e John %W Terry is as follows:
DIRECT EXAMCIATICN OF MARTIN McFADSEN

By Yr. Payner

G Will you state your name, please?

A Martin J. McFadden,
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L Where are you cruloyed? )
A Cleveland Police Department, Neitective Bursan.

[} How long kave you been so employed?

s 3% years and four wonths, & 1ittle over fowr wonths,

2 Directing your attention to on or sbour the 31st day of Octoher,

1563, do you recall what your assigament was o theti day?

A Well, I am ascigned to stores and pickpackeds in the downtown arec.
G Were you sc sssigmed on that day?
A T Was,
Q Do you remember your hours of dudy, sir, on that date?
A Well, it would eidher be == 9 40 5:30, crarter to six. Store hons
El R
Q How, Tetective HeFadden, 4id you have the pceasion to pariicipate a

the invastigation of the malter helors the Gourt?
A I did.
Q Will wou tell ue where, when, and approximately what fime did you

5

first come into the investigation of this maiter?

A On October 31, 1963, aboat 2:30 P.F., abt Hercn Road and Fuclid.
Q While vou were at Huron Road and Tuclid Averue, can you tell us whii

if anything you ovhserved?

"y T wzs walking northeast on the soutn side of Maron Read, and approoi-

mately 3 to 00 Feet away from the corner om the opposite zide of the

I

T saw two men standing =t the cornsr of Huron and Buclid.

is T was walking dowm I cbserved one man leave the sther men at too

corner, and walk uw, thzt is, sounthwest on the north side of turon ™
is he passed elther the United Airline or the Dismend Shop, which iz

rigkt next door, he stopped for a second and then coniinued a couple of Joors




| G 211 right. Hold 1t right there, Detective, One of the men thet @

Gowr:, =hat is, 'west, and he come .‘cack and he did the czme '—-u‘ning,,'
back to the man.

Tn the meanbime I positioned myself at Rogoff's which 1s aboub tws
doors from the corner from lhth oo Forom Road. There 1s a restaurant on e
corner -- of & restaurant and then Milgrim's and then Dogofi's.

I watchad these men. I seen Zhem sach meke three to four trips v

doron Road, znd between one of these trips a white man approachsd them o

the corner and stopped znd talked with thew for a minute or so, aad ther Mo

walked, lef% them and walked west on Fuclide

These two men then proceeded to go throngh the same routine and ¢

a9

up Furon Read, making the stop, going a couple of deors down, and then o

back and meling a stop & second or so in front of cliner of these two -

and %hen when ther iefi this corner, after they both had made several o

a

3

puple of trips, tiree cr four ftrips --—

making these irips, is he in the courtroom now?

L Tea,
A} Will you point him oubt £o the Courd?
A Chilton, the wan behind Mr. Stoxes.

¥R, DATHE: HMay the record sinow and ilndicats

the witness is identifying the defendant in this case?

TIE COURT: The record may S0 show,
7 Dig vou subseguently learn his name?
4 Tes, I learned his name.
| 3 And what £1d vou lesrn his name to be?




A Rictard Chilton.
8] Tz that the same mer that you cheerved on the day in guestion as v
just deceribed?
A It isa
Q How, did I understand you to say, Detective, that the Wwo men ther
left ths corner?
f
A Thatis right.
o Where did they proceed to?
A They proceeded west on Euclid on the sonth side of fueclid Avenue,
Q What then did you do if anything, what haornened there?
A 4t abont 1220 Enclid Avenue they saw this whils man standing in 7

of Zucksr's 3tore, =nd they went over and they were %alking to him,

Was this the same man that had talled fo them previously, wheon Fou

&2

were obServing them?

Absolntely the same man,

b
Lo

- Q What ther did you do, Lf¥ anything?
A T then went over and T informed them that I was a pollcenan,

asked sach one their name, and tney rmbtered something, T Just canit ra:-1l

sngt they said thelr name was,
ind I turned — he was the third, be was the Turiner onc west

up zgainst the window, Terry, and T pulled him in front of me and T tan:

him down and I felt =

a] You tapped Terry down?
A That'ls right.
Q Hhen your tapped Terry dowm whet do you mezn by iapping ain down?




bt

i I just went over his clothing on the cutside, just tapping him, o

sge whhether he had any weaping, %o sec whether he had any weapons,

] What hanpened as a result of that?

& + T felt a wespen ir bis outer topcoat pockst, lefthand vpper pocket,
inside.

Q Fhat then 4did he do, 1 anything?

A I put my hand in there snd felt thezun, the handle of the 2.

I fried to get it out and it stoek, so I took the whols coat of f oF

iim,
T then put him in front of me and ordered the other two -an inte
Zuckeris Store, where I informed them to face eazt with their hands up.
T then went ovsr and searchad Chilton.
¥ Will you te2ll ©s now you =- you used the word searched -- will yoo

tell us oW you searched him?

i Pardon me, ‘I shold have sajd I tappec hin down, Yoo, and then I 70

that gun.

9 Yot g2y vou tapped him down; did you tap him dowh or did you sa2arah
him?

A T {apped him 60%1 first and then searched him,

Q ALY right. How, will you teil us what you mesn by tepplag him dowr,
again?

A Just feeling on the outside of his elothing.

Al Az a result of ferling on the oﬁtside of his clothing, whel if

did you discover?

: 4 T Ffelt a gun in kis left-hand itopcoat pocket.
i' 'ﬁ

! :

; -1 .
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ind upon Taeling that objset, what then 4id you do if anything?
A T put oy hand in his pocket and puiled out a .38 caliber revolver,

ind this was from whom?

L]

(=
Tt

ror Richard Chiiton.

ME, DAYHE: Let the record show that the witnes:

z the defendant Chilton at this time,

is peinting to and indicatin

THE CQUET: The record may S0 sShow,

Q Detective McFadden, handing you what has besn marked for purpeses

identification as State’s Exhibit 1, can you ldentify State's Exhibit 17

A Tes, this is the gun that I took ont of Cnilten's pocket.
i3 Apd where was this gun?
A In bhis outer pockeéd, that is, he had a topcoat on, and it was in {un

left-hand pockei of the cuter pockst of his topcozt.

o] Could you see the gun at zny time befare you patted him down?
A Mo, =ir.
Q Can you tell we what was the condition of the gun in respect o bt

lozded or unlpaded at the time thald you removed it from the defendantis

HR. STUKES: Pardon me. If your

may I shcw ar objection to all questions pertaining to this gun, «
- continuing objection.

THE COUﬁT: - I thought you wsre gelng to objast
to what micht be considered a leading questlon, kut in 1ight of
fa2ct that you are nol objecting to that phese of 1h, bub you are
making an objection Lo ali gnestions pertzining to dhis gun — iz

‘that correct?




ME, STOEES: Yes, wour LHonor.

THE COURT: & continuing objection?

MR, STOXES: Tes.

THE COURT: Let the record so show, and the

objection 1s overruled.

WR, PAYLA: Fine,
Q 7 T am sorry, your 1ast response to my guestion, do vou reecall the
guestion?

1HE COURT; Read the gquestion.

(Follswing.question was read vy the reporber:)

Can you tell me what was the conditlen of the gon in raspect
to. being loaded or unloéded at the time that you removed it from
the defendant*g pocket

A Loaded.
Q Handing you what further will he mafked as Statets Sxhibit 1-4, r~on

you identify State's Exhibit 1-42

A These are five pellets.
#, STOEES: Objection So this also, your IHoner,
£ These are the £ive =
M2, STOKES: ind a continuing objection to th
exhibit,
THE COURT: Tour objection will be notcd for the

record, that it is = continuing cbjecticn, as ko the gun and what
contained in the gun,

MR, BTOXES: - Yes, your donul.

- U5 -




Q

THE GOURT: Objection overruled. You may
have your exceotion.
Wnet are State’s Exhibit 147

These are pellets Tourd In the gun.

After Tinding Slatels Exhibit 1 and 1-4, what if anything d4id you <o

with respect to the defendants?

A

I then went over and tapped the third man down who was Karl Ests,

I found no weapins.

Then what did you do, if anything?

¥ kept thes there with thelr backs turned toward me until I rec

Did you consider them under arrest at that %ime, officer?
I suwre did, As a matter of fact, T told them fo call the wagon.

Has the defendont subsequently charged with the offense of cary

& voncealed weapon?

=

Tes, sir.

On the street you tapped down Tarry and found the pistol and ther

them to go into the zfore, iz tnat right?

Yesg,

Thern you patted down or tapped down REichard Shilfon, is thed corr %

Yes.
Can you tell us why vou Lapped down Richard Chilion?

MR, ETOKES: ) Objection.

TER COURT: It has already been ftesilfied wo sz

the tapping down of Richard Chilton.

16 -

-
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Ubjection is sustained,

Q Detective HeFadden, after finding the wezpon o thz serson of Tic

Terry, you then --

THE CCURT: Richard who?
M, PAYIE: B T an 50rrys
MR, STOKES: Chilton.
Q After finding the weapon on the person of Jokm Terry, you

the defendants Lo go inte the siere, is that correct?
L Thatts rignt.
3 Can you tell the Court what waes in your mind when you tapped down

Richard Chilton?

ME, GTORL.5: © Objection.
THE COIRT: Obiection sustalned,

£

Did you tap Richard Chilbon deowm for ithe purposs of ascertaining

whether he kad any weapons on ais person?

Objiection,

Al Tes or nof?

TYE GOURT: tiection sustalnad,
Q Devective McFadden, the store that you Took Aichard Chilton inbts, *:
that in the ciiy of Clevelond, Gounty of OJuyahoga, and steie of Chic?
L It is. .

ME. PATHRE: Tour Witness.

CROED EXAMINATION OF DETYECTIVE MARTIN McFADDEH

B? lr. Stokes:
Q Detective Heladder, October 3lst 2t 2:3D Pul. was brozd daylight,

wasnlt 147




A Thatls right,
[
| s ind the area in which you saw these men ab 2:30 that alisrnoon was

literally filled with people, wasn'y it?

L Well, T wouldn't say it was filled with people, Tt isnft Like nelo

down on the Sguare,

I would say there were people down there, bubt on that perticulsar Sz I
conldn'™t tell vou. |
As a matier of fact any day yor never Tind tae number of people theve L
. \

that Tou would dowmtown, that is, down in the wast esnd of the Sgrars, arcind

the Sq_uare,,

Q Well, with relation to that perticular area that day, what was &
2 2 T » ;
gitization with respect to pedestrians there?

A Oh, ¥ wouldn't say thsre wonld be many.

Al Well, can you glve us some esbimzte as Lo aboubt how many peeple
would say were in and around that viciniiy as pedestrians?
A Well, if T would give you the number of people, T den'h know wheths—

I would be Iying or telling you the truth. I wouldn't know exactiy how aany

- peopls were there.

8 4t any rate, thils particular arsa is Tlooded with stores, isn't

there are plenty of stores in that particular ares?

A Thatts right, f
- ' | . . . . . . |
3 There are people goinz in and pub of those siores ot that hour of i

“ywith a great deal of frequency, aren't fhare?

4 Can I answer %That guestion in my own way?
o Yes, sorely.

; ) |
5 Tou know, those storss extend, this perticular sechion, ther exts {

there are doors on the Furon Road side ard there 2re doors on the

ot LB L4 B

S e




There im o lob more people go in through the Zustid Side that thers is
feu g z c

throughn the Huron Road side, of aoy of these stores,

3] Lt any rate, we zre tallking zbout the arsa where you saw these men ot

Epron and Euelid af 2:30 in the afiernoon, and my guestica is this; weren't

there other peopls on the street?

A Tes, there were some, 2 few peopie on the street, wes, naturally,

Q low, when you first saw thess twoe men, there was nothing unusual

about two colorad men standing on the corner talking, was there?

A oo
Q Then did yor first draw the concliusicorn that their actious wers unn- :zl?
A Helr, when T saw them sianding on the corner, and T was on the op

side of the strect walking towards the direction, that is, towards whers they
were at, they were talking.

T walkad slow and then I observed the one leave the otner and waik up,
as I was walking down, and I noticed him peer into a wiadew, g2 by, come

bhack, and do the same thing, and then I walked a litile vit T

te the Eegoff Store which ss I sald iz gbout the third store from tho co
of 1hth Streest, snd that is where I cbserved them more.
Q Well, at what point did you consider their sctions unusual?

A Well,'to be trotafrd with you, T didntt 1like them. T was just atirscted |

wo them, and T surmised thsl thers was something going on when one of Lo
left the olher one and did the walking ap, walk up pasht the store and shturped

and looked in and came back again.

Wher he come back, then I observzd the other man deing the sarme

Q Well, would this be a2 fair steiement, then, thai it wag szt &

PR I




then thai you deeided you ought to waich them further?
A Well, T will be truthful wish you, I will siand and watch peeple or
wal% and watech people at many intervals of the daw,

Some people that don't look rizht to me, T will watch them.

Hew, in this case when I locked over thoy didn'i look right to me ot

tae time.
o 3o this was your purpuse then for watching them becanse thay jvst

didn't Iook right to you?

& I get more purpose Lo watch them when T szen their movements.

Ia} Tou didn't Ymow either one of these men, did you?

A I did not.

Q And ne one had furnished you any Informesion with respeci to theos

two men, have they?

L Lhsclutely no informatleon regarding these Swo men at all, T am +eli !

the troth wher T say that,
@ T believe you, Mr, McFadden. IFow, you can's tell us, can
when ther walked over as you described --

A When they walksd over where?

g To either United 2irlines or the Diamond Shop, which store they w-ra

actually looking into?

A ¥o, I can't, te be trutaful with you, no, Tt wes either one of %7
O
4 ind at no time did eliher one of them enter either vne of those sturas,

did they?

i Ho, noe

- <0 -
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Q Wowr, how long a period of time did you cbssrve then thers at Huron
end 1lth?

A Oh, I imagine around twelve or Fiftsen winutes
vacinity, ten to fiftcen minutes,

4] Ouring this time how many trizs would you say each of them made s

from the corner cver fo the o siores you nave referved to?
X On, T would say about Tovr trips, thres o four frivs, maybe fonr o

five, I didn't count thenm,

Al Lre vou talking about each persom?
A Well, between them, between thne two of them, maybe half a dozen iris

maybe a little more, it might be a 1ittle less, I don't kapw, T didntt
count the trips.
Q These trips would be a matter of this follow walking over, lookine

into 2ach one of these siores, yvou don't lmow which --

[
|
|
|
|
o
!
|
!

B Thatls »ight.

o —= and then walking back to where the other stood, is that correcut

A Thatts right.

Q Thers was nething wausual sbout their dress, was there, thelir s

A Tioa.

o) Ard both men had on torcoats?

A Thatts right.

8} Were they wearingz a hat? !
A To be truthful with you I dontt remerber. g

How, wien you szw ihis white man come over and talk to tho twe of

&

Themn,

there at the corner of Huron and 1kth, did you know this white man?

B3




A Ho, I didnti,
o] Yoo had no information with refersunce to this while wen?
L Ip information on anyihing that I — on anything that I =gen, am

that I seen I had no information whaiscever onha
Q How, you have described their leaving Huron and Buclid and walking

west on Enclig?

il Thatls rizht.

" Was there anything anusual about the mammer in which they walked cdoun
x
i| Buclid?

A o, they walked in a natural gali.

G ind how long would you say 1t took them o get from the point whers

[ they were at Huron and Beelid dovm to Zuckerts?

5 Oh, T imzgins i% would take a minote, j
) How, was this white fellow already standing In front of Zuckerls whwen ]
i

they got there?

A That's right.
Q Tou had Iseft your spot at Rogoftfts, is that it, where you were st:
in the doorway?
!: A ¥ea, when I comc across the street,
; o And yoz were following behind thenr now?
i ¥es, but I run across the street,
a Tou ran across the sztreev? -
i That's right.
Q But they were wilking?
i Thatts right, and then when I -~ I walked abost PO feed, maybe 27
Feet behlnd them.
I
- 52 = |




Q How lomg were they shanding in front of Zucker's talking to this
white perscn when you wens up to them?
A T couldn't be between — hetwesn a minunbte aond two minubes, meyto

than “hat, I couldn't say.

£

in front of Zuckerls?
A

H-
S
a

Ly
fre

The white man was at the easterly ead of the display wit

was in the middle, And the other man, Terry, was on the west side of

Jan you describe for us the manner in which the throe man wers shundd

Q The thres of them were just stending there tallking?

& Thatls right.

Q YTou were in plesin clothes that day, weren!t you?

A That's correch. . .

) Dy plain clothes we mean in regular dress?

L Thatts right,

o When you identlfied yourself as a pollce offlcer, did youn teke ol

your badge?

4 ¥o, T aid not.

o] Ir: what manner did you identify yourself as a pollee officer?

I said, “T am 2 police officer,"

But vou showed no identification?

4

L Wb, T showed no identificstion,

G Aifter saying, "I am a police of figer," what 4id you next say to
nen?

A- I said, well, "{hav is your name, your nane and Four name?’ and b7

rpuibled something, I donfi remember what the names were thay they mwt

S



They szid something bat I don®t recall what <4 was av that time.
o Then what is the very nex® thing thet was sald or nappened?
A Ihe next thing I took Terry and put him in frombt »f me, zad we wers

both facling the other two men.

T

H By faking Terry and putling him in front of you, 4id you have o

your hands pn him¥

=

G

would that be fair?

b Well, I wouldnit say. T Just put bim —- T don't say T went at hium

like that and grabbed him, T Just Tock Rim oand put bim in frovt of me.

A But In deing so yvou had to Scuch him with woth vour hands?
5 7
£ T Imagine X touchaed hilm with both of my kands, thatls right,
Q What yon actuaily did, you compleiely raverssed his position that ha

was standing in, beczuse you turned hin sround 25 to have his back o 2

A 'I‘h_atfs right,

] Then you say you tapoed him down?

A Thatts right.

Q By tepring him dowm, do rou meapn that you pavted on and zhowt his

! ? with yoor hands?

| & On the outer part of bis body, on the cvter part of his ¢lothing,
[ Q And when you felt this wsapor, yoo than removad his coat from his

didnit vou?

1
=

o, sir, T didg not. T ot my hand in and I felt a handle of a wezoon,
and = conldn't get the weapen out 2 the inside pockef, and T ftook thez oost

off,




o] Tow remnved the cval from Terryl!s body, didatt you?

A That's right, thatls right.

a2 How, all of this is taking place out on BEuclid Lvenue?
& Thatls righta

o] With peovle passing by?

A Well, noturally.

o) Tow, when we talk about Zuckerfs 3fore, we zve getling close

and Enclid, aren't we?

A Well 1t is eboot 1100, 1120, well, it is a 1itlle distance from ¥
Street.

5] That iz a pretty heavily oopulsaied area, isn't it, sir?

E Tzelid and Tioth, yes.

g Now, did you ask them to go into the store, or did you order them Iria

the store?

A I vrdered them inito the store.

& Lz a result of your order, did these men follow your order?
i They did.

G ‘Mow, had yoo at that point drawe your gun?

A 4 T nad it handy,

4t that point, had anyone been placed under arreszt, and by that poiat

&2

T have in mind thess three men being ordered intc Zuckerts, at that polnt
kad anyone Leen placed under arrest by you?

A Before I mzde the gecend search, when I entered that store;, I n’ ol
- I holleyed oot to the men in the sicre, RCall the wagon.™

to say that they were under arrest.




Q When Gid this scour nei?

i Pardm?

3 When did this oecor?

L Wnen I first brought the men,

in, a& soon as I Lold them to face

)

This is after you had searche

W, PAYME:

wax that he tapsed them down.

terminology.

Te(E GOURT:

nsed them interchangeably.

THE COURT:

can e used interchangabli.

Lhe testimony of Detecbive McPadder described on direct ewam?

it, and T am Fully awsre that the Detective fesls a search and a2 &

when they first went in there, alter

got the first gun aud T crdered them in, and =t that %ime when I was goin:

eagt and put their hands out, T told

him to call the wagon before I made the second search,

d Terry but before you had searched

Ubjection,. Just a minche.
What is your objection?

dy sbjection, your Honor, is shas

¥y objection iz to the uvse of the

fe described what he had stated, wal

the Detective sort of interchanges the word gearching,

T am aware of that, and

keep the record straignt since the officer -~

The Court is awere.

I acknowledge tc the Court that b=z

The Court g oware of 4sw he derscrd

The Coort has a different feeling.




M. STOKES: T have this statement, that hc ta:
2inm dowm first and thoen fearched bim.
Kas 2 ruling been made?

R, PAYNH: I thivk he was vwaiting on an =ffi:

raling on the objection your EHonor.

THE COTURT: Wall, the objection is overruled.

M, STOKES: Hay we have the gu=silon rezd bacis,
wlease?

Tifh CODRET: Read the question,

(Pollowing question was ready by the reporier:)
"Thiz is after vou had searched Terry but before

you had searched Chilton and Xatbz?

A ire you referring to the call for the wagoen, are you referring
arrogt?

Q Ten, the arrest.

A When I erntered the siore, after the search was made and the gun i

on Terry, when I entered ihe store I informed them %o call the wagon.

Q Well, by calling the wagon, what do we understand thst 4o mean to
vou?

L + means an arrest.

[a) Whon were you arreshing?

L I am arresting the whole ﬂhree of them,

o] Detective McFadden, you testificd atproximately a week age in thic

very courtroom hefore this same Judge on a metion o suppress, didn't you,




A Thatts risht.

Q And 2% that time do you recall that L askad you this guestion, and

you gave this answer, "AL what reint did wou conadier them to be under

arrest?" And you said, "when I ordered the wagon," didn't you?

A That's right.
Q Do you recall that you testifled in that matter that you Lold the

store people to order the wagzon afiter you had searched Chilton and Kais

up against the wall in Zucker's Store, do you reczll fthet testimony, siv

4 T dont!t ramambar.

] Well, do you recall that in that testimony you said after enteri
store you ordesred the three meu ap against the wall?

L Yeu,

Q Do you recall that you said, ¥I then patved Chilton down, and T ¢«

a2 gun in hig left topeoat pocket and T reached in his pocket and ook 4

gun put," de you reesll that?

A That's rigab,

Q You said, ¥1 then searched Katz and T £ound nothing”?

A Thatte right,

Q ®ind that at this peint T ordered the wagon," do you reezll thaty
i I don?t recall. I remember saying sometbing ebouat calli

but whether it was at thalt point or whether it was at the eodher I dontt
recalls,
But T remenber diksiinctly when T

gun and got those men in there, I told them to call the wagon.

It would be a nataral thing for me to do, T got taree men,

“E8

went in there, after T sot that 7

b

&i
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Q

MJrder the wagon,"™ and as you Further =say yreu were then arresiing Cailhon,

Terry and Katz —-

A

HWell, you iell the Court as you walked through fThe door and vor sa

What were Chilton and Xatz being arrested for?

MR, PAYNE: 1 an going e enter an objection

at this {ime, vour Honore

THR COURT: What is the bzals for your cbjoetion?
R, PATHE: As & matter of law, your llonor, T

think the subsequent following of this wmatter will show that those

men were arrested initially and charged with investigation and t!
to carrying concealed weapoms.

THE COURT: Lot ne asak Covnssl this question:

When an officer stops en individaal based upor suspiclon, suspieinac

circurstances, and detains him, at that particular moment isn't =

in itself an srrest?

FR. PAYHE: Are you asking that question of mey
7 g q

THE COURT: Vas,

MR. PAYHZ: Yes, your donor.

THE COURT So it dees not nizke any differspes

as to what the officer says =5 to point of time of the arrest, Tz :ass
that is wersly a statement on his part, Ilsnfi thai correct?
MR, PATHE: That is true, your Honor. T hswe oo

problen with that whatsoevar,

THE COUZT: In lizht of the fact foat there hove !

) . .. - e E
been some guestions elicited Ly you, I have permitted Er. Stokes in i
-5G = i _.‘




continue with bhis questioning, and the Court is fully aware of The
gituation 28 to what the law is in that connection, IZven the !

seems Lo be expressing his viewpoint as to polnt of time of the avreci,

MR, PAYNE: I make my objections for ol

of the record, your Honor, so I abide by whatevrer the Courtls v

; isa
THES COURT: lr, 3tokes, vou may continue,
¥B. STOXES: Bead the quostion.

(Foliowing cuesbion was read by the reporier:)

WiThat were Chilton and Katz being arrested for®

A Associationa

] Tz that your cowpleie answer, sir?

A Well, they were found in company with 2 man with a revolver,

o] Sc then at that point.they were being arresited for associstion?

A They were being arrested, yes, ﬁeriod,

] Do you know of any charge under Ohio Law entitled Misgociation?
FR. PAYWE: T sust objzet now,
THE COTRT: Mr. Stokes, T think we have

this auestion. You are questioning the officer on quesiions of 1m,

whereas the questions should be directed as to the Facts and cires
stances pertaining to the arrest,
Ais T have indicated, the guestion as to what consiizuies

is strictly

an arrvest is not for the officer’s determ

based upon the fzcts that occurred, and the Court will determine

whether an arrest actually occorred from theose facte. Tt is nchs

was in his mind as to when the arrest vceurred.
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¥R. STOEES I think T know what the Couird mean
with reference to certain acts at that point, regardless of whai thw
officer calls it, would probably constitete an arrest.

But I think it is Important and tearing upon this
whole cuestion as to what this officer actually ¢id, snd his reassis
for having dome so certainly hezr upon this whole guestiion.

THE COURT: Well, you may procsed.

MR, STCERS: Thank you, your Henor. Woonld fhe
reporter please read that question back, ploase?

M., PATHE: Pardon me, youy Honor, 12 1% is oo oo
back 0 the same gquestlon T would have Lo renew this same nbjectios,

T keve ne problem ic my own mind of By, Stokes golng io,

ar
%}
g
]

stated, as to what the officer actually did.
But when It comes to questioning the officer on that
which iz a matder of law, and T think the last guestion related i tns

fact as to whether the officer knew of any law on the bosoks perta

to asscclation, or something of thet nature, I think is improper,

Yy

becauze First of all it has not been established that this officer ‘s
training and hackeround in the law 4o be sp cualified Ts5 give such

an opinion in this way.

I think it is purely a mabter of law,

(=

Tow, his actlons and conduct T admit are impordant.

Td% CCURT: Let me say thls to you, Hra. Jayne,

if this were & matter before the jury, if counsel objected or owen °°F

counsel would not object, in light of the fact thet I have indicatal
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in my previews decision on the question of the motion to suppre2s; “hal
I felt this 4o be a most interesiing and nocvel question pertaining <o

the cirenmetances in this case, and what occurred on the basis of “ie

so-called tapping, stopping and Fapping, and
L would like to see the malter of bhe Trisking b the volice offio-r
be determined, so thal police officers will knew what they car dn ond
what they cannst dog

VR, PATHHY: I takxe 1% then that the Court is .0
mind to allow a wide latitude?

THE OUHT: Thersfore I am perps

oing wide

istitude In that direction so Counsel will fsel and defendsnt wiln
Feel thalt everything that they desire to present to the Court has |

baen presented,

¥, PATHE: A1 right, your Hohor.
THE COURT: Tou may proceed,

HR, STCERS: Would you repest that last guest”
for ns, please ¥r, Heporter? .
(Fellowing guestion was read by the reporter:)

Tho you know of any cherge uwnder Ohle lav eniitled
Tissociation?#

T COURT: ¥ou may answer that yes or no, Iy,

MeFadden .

T

ks far zs T know, I dontt kmow.
THE CoOT: Tou never graduated Irom law schoclk;

did you? . - }
|
I
|




THE WITHESS: ¥o, Sir.

Netective Ma'edden, were 211 thres of thesz men Saken to the polico

Were all thrse men taken to the pollcs statlen?

dothing was foond in the search of Xatz, was thevre?

But he was teksn to the police slation, wasn't he?
L. *

A

statlon?

A ?afdo‘(l_?

Q

& They were.

Q

A Thatis right.
4

A Thatls right.
Q

has he from that date wiil now ever been charged with znything zs 2 veanllt

ind as 2 mssult of this arrest which you made that day of Karl Ha'z

pf that arresi?

A

42

L

4]

He was.

) A

What was he charged with?

Being a suspicious person.

T= that a misdemeancy

Misdeneanor.

By the way, have you had occasion to asceriain whether or not ti

gun will shoot?

A

If T tad the cccasion
o, ascertain whether
Ho.

At what peoint in this

-
H

A% what point was 11

or Folony?

,_\.
Far
I

to ask hilm where he got it?

or not this gon will shoot?

whole thing did you take your gon out?

- 63 -




i Yes, at what point during this arrest did you actuzlly ;ul'l_ FOUET &,
out?

A I never bad %o pull it.

o Tou never pelied yours?

A Ho.

4] Detective Mofadden, you held these shree men “n the store while K

walted for the wagon to come, didn!t vou?

& Did I whety
A You held these threse men in the stcre there?
P A That's right, T held them at bay with ons of theiw EUnsS,
bl You were holding one of 'f,heir guns on them?
A Thetfs righte

ME., STOKES: I have no further questions.
BF-DIRECT EXAMTIATION Of DETECTIVE MARTR MeFADDEN

By M¥r, Payne:

a Detective McFadden, you indicated that the nerson by the rame of Hate

was charged with the offense of being z suspicious person, 18 thet coareoast

A That's right.

Do you know whether Jokn Terry or Richard Chilton were charsed wi
=3

that offense prior te being charzed with the offense of carrvine a conee
B £ = ying

Weapon? ‘J
._?-"1[’.. STOKAS « Chjection, I;
]
TER Fz may answer, I
I
A H0a 5
: THE CounT: T will indicate the basig --
- 8l - _




A They were charged with —
THE GOURT: Just a minute. Let me give the

basis for my vuTing in light of the fact that the dovr was oponed

oy you on that particiar questiom,

A They weren't charged with being suspiclous persons. Just charged
with carrying concealed weapons, both.
.

G Detective McPadden, directing vour attention back bto the time thai

=g

Ly

you walked up Lo these men in front of Zuckeris, you indicabed lhat whe:n
you first walked up to them 2nd you asked them thelr names, that you wers

facging them allat that time, is that correct? ;

A That¥s correct. .
@ Then you turned John Yerry sryound, having him face the other twe .on,
[y * =4 %

1s that correct?
i That's right, '

Q Betective McFadden, can you tell us why you turned John Terry apu .o’

Tacing the other two men, with you behind him?

_ MR, STOKES: Objeclion, !
: i
? TR COTRT Tou May aaswer, ||
i A Due Lo g observation, the cbservation on Huron Road of these two

I felt as though they wWere going to pull a stickeup and they may have s

| Low, afSer fiading the gun on John Terry, and then ordering all 4

into %he store, you testifiecd that you then patted RHishard Chilton dowm |

A Thatlis right,
Q Tell us why you patted Richard Chilton dowm?
: AR STOEES: Onjection,

TR
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|

Ll

Yo moy answer.

A For the sams reason I patted Terry douhia
a] And that was —-
L That was on aceount of the cheerwvation of both of them walking u;

dovn Horon Zoad and peering Ivto windews, and
for an opportunity Lo pull a siiok-up,

HR. STOX=S:

ag not being vesponsive, and ask that it he sirdcken.

TEE COURT: Objection overruled. Tou may have

sn exception,

At the close of the Statels case, defense counscl, ¥r. Stokes, revaved

a1l mobions made by the defense in this case; whereupon, the Court overs
the motions in connection with the search andé seizure and directed verdi.od
of acauitial, and exceptions saved, Thereupon, the defense zlso rested 9l

the defendant did noet teke the stand 4o testify, The Court made the f33iowing

ulings

FRIEGMAY Ja Gentlemen, in Light of the fact =0 :%

the testimony as adduced i coort relating to Hobert Childon wes

R

~ -

ipulation agreed to between bhoth counssl for the State and cour -7

+
[

™

for the defendani, as being the testimony of John W. Tersy, w

excaption of one ltem which counsel took exception to, the introz..oui

of Statefs Xxhibit 3 which is the pistol, ihe charbsr, 2nd the bw”

— iz thEt ecrrect?




¥R, PATIE: THatts eorrsct, your Honar. .
THE COURT: Therefore, ny declsion will be

relating as te both defendasnts, making it such.
The fwe delendants have beep chargsd with vicizbion

hat zeebion

under Sezction 2923.01 relsiing to comceslad weapons.

provides and reads as follows, and I will rend it verbatin, the

ertinent part thereci:
P ¥

Ho person shall carry a pistol or oither ds

weaponl cohesaled on ov abouwb his Darson,®

|4

And then it bas z provision persaining to excepiions,
and ths excenbions do not zoply in tiris particulsr case.

Tae elemenits regulred wnder this section of the =
for the 3tate 4o prove its case beyond a raasonable doubt sre fa
dmowingly have concealed oo or abﬁut kis person a pistel; and Lhe

Since tné defendanis had wailved a jury and heve pric!
this matier before the Court, it is ilncvsmbent upon me to avaluste
the teatinon? and determine if the Siate has proved 145 case beyons
a réasvnable doutt whetner ths defendants heve wiolated the law sz
prescribed by statute,

What is the testimony in this case? Detective Hers

a merber of the Cleveland Police Department for 39 yesrs, a deteci: :=

for approximately 35 vears, assigned to the downtown district for -y

years, speclalizec in the field of observing shoplifiers and pick-

pockets, on or sbout the 3lst day of Sctober, 1563, while on Fuelid

Avenue observed susplelous conduet of the defendanfz Chilion and T:rry




and a fellow by the name of Karl Kate, in the ~reas of Hagt 13tk i .

Tielid and Huron, and also in the arsa of approximately I, 12th

and Zrclida

iz testified that either the defendant Chilton cr Terry

would walk up to a Jewelry shop or United iirlines storc, leck

it, come back, and consult with ssch other,

Then tbe other person would dé the zame. This eonnt
for arproximately five to 9ix times, as I reeczll the testimony.

After doing so for chout ten $o fifteen minubes thoy
walked iowerds 1lth or 12th Fireet and Euclid, at the locaticn of
Zuecker’s Hen's Shop, and met there with a fellow by the neme off korl

¥atz and conversed with that gentleman,

[»9)
+

That was the Time when Detective Heladden decidwe
spproach tha defsndants for the purpose of Interrogation snd dedsreioa
what they were up to, and he identified himeelf when he anprozche’ them
as a police officer.

That he made the defendant Terry turn around, pabios
him, discovered a gun in his pocketi while patting wlm dow,

That he ordered &1l three persocns into Zucker's store,

patted each one down, discovered a gun in the lefo-band peeket of the
defendant Chilton, which gun was not observstle, and rewoved the . ue.

Rach of the guns were Isaded.

He ealled the wagon, took them to jail, and placed -
on 4 charge ol investigation,

The defendart Richard Chilton, which The Courd bas i lLake,

E
m

the testimeny of defends:




ficharsd Chiiton is 27 years of age, He has

Lhat he is =z prinisr by trade, was married, has been divorced, nac

worked for the rand Printing Company from 1953 to 1961; that he ives

with his mother, and that he 1s not presentiy employed. 2 heo never

bgen arrested befors,

That he got downbown early in the merning snd was Zociking

for a job. He went to several restauranits and printing shops, Lot
was rather hazy aboat the places he wenit o,

Tnst he met dohn Terry at Zast 9th and Euclic; that io

et
jn
i

alley between Prospect and Euclid Avenwe sepearating the Helle'f:o

store, he found a bag comiaining two guns. He unwrapped the bag, =

ok

toth pistols 4n his pocket. When he found his poeXet too bulky be

P LS § - ¥

gave one of the puns o the dedendant Terry; that he was om hic wir fo
ze1l or pawn the gun when he was stopped. This is the testimory -7

Chilton,

Tnat the officer zmatisd him down, and found a gun 1574

bis left coat pocket.

The testimony in this case, as I have stated, 1z thot at

the preszent time be Is unemployed, thal the last regular job he bod

was in 1962 in Chicago where he worked For six months, and he came to

Cleveland in Augnst of 1562 4o work sesporarily as a car washer and

haz no steady employment.

4s T said, the testimony of Terry would have to Lo
same as Lo the surrounding circumsiances, save and except as 1o er—

ployment and as to the places where he lives.




Tn light of the facts before me, and in view of v
descision which was so stremmously snd eloguently arsued by comnssd
Tor the defendants —- I want to commend your, Mr. Stokes --

MR, STOHES: Thank you, your Honor,

THE COURT: ind I sincerely meant that your

argument which you presented to the Court was s sloguent an argur-ni

that T have ever bheard from a counsel representing an individeal,

I am quite sore that Chief Justice Poltter Stewsrt of the Supreme i nri,
i you woeuld ergue the same way hs probably would commengd you in

SAfe MAnner,

MR, SUCHES: Thank you, your Ilonor.
THE COURT: ind that soes for you tos Wr. Paves,
¥R, PATME: Thank wou, your Honor,

CHE COURT: Don't take It so nenchalantly. T &
gincere In saying 1%, both of you revresented your respective siden
in a very fine nanner.

n light of

&%

Considering .the facts as sitated, and

of the defendants gnilty of the crime as charged of carrying a

concealed Weapoh,

- 70 -

decision, T can see no obher alternstive save and except to find oo -x

el
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The zbove stipulated testimony consiituted all of the evidence
offered on the Motlon %o Suppress and trial, the defendant, John Terry,

neot having offered himself as a witness in said matter.

Tt ey
[

BETREN PATNE
Prosecuting Attorney
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Receipt of copy of the foregoing Stipulation of Feect and Evidence

P T
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