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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

ALAN DAVIS, SPECIAL ADMINISTRATOR : CASE NO. 312322
Plaintiff,
JUDGE: SUSTER
V.
STATE OF OHIO, s OBJECTIONS TO TRANSFER OF
8 CASE, MOTION TO REASSIGN TO
Defendant. $ THE DOCKET OF KATHLEEN
- SUTULA ACCORDING TO RANDOM
DRAW

Defendant, State of Ohio, by and through counsel,
Stephanie Tubbs Jones, Prosecuting Attorney for Cuyahoga County,
and Assistant Prosecuting Attorneys, Patrick Murphy and Marilyn
Cassidy, object to the transfer of the above captioned case to the
docket of Judge Suster. The transfer 1is Dbased wupon the
representation to the clerk of courts that there exists a pending
or closed related case: specifically, Case No. CR 64571. The
murder case, State of Ohio v. Samuel Sheppard is not a related case

inasmuch as the pending action for wrongful incarceration is civil,



-~ 3 is set forth more fully in the memorandum attached hereto and
expressly incorporated herein by reference.
Respectfully submitted,

STEPHANIE TUBBS JONES, Prosecuting
Attorney of Cuyahoga County, Ohio

YN B@RLEY' CASSIDY (0014647)

Cranat Wlasd,

PATRICK J. MURFHY (000240
Assistant Prosécuting At rney
Courts Tower - Eighth Floor
1200 Ontario Street

Cleveland, Ohio 44113

(216) 443-7785

ATTORNEYS FOR THE STATE OF OHIO




MEMORANDUM IN SUPPORT OF OBJECTIONS

INTRODUCTION AND PROCEDURAL HISTORY

The estate of Samuel Sheppard initially filed it’s
petition for a determination of wrongful incarceration on or about
October 19, 1995. The petition was filed with the clerk of the
court of common pleas, criminal division under the criminal case -
number, CR 64571, and was assigned to Hon. Ronald Suster. The
state of Ohio has continuously asserted that actions for wrongful
incarceration are civil actions and require the filing of a
complaint with the clerk of court, civil division, and service of
process. Accordingly, petitioner filed such a petition on or about
July 24, 1996. However, petitioner represented to the clerk, by
way of the designation sheet, attached hereto as Exhibit A, that
there exists a pending or closed related case, that being State of
Ohio v. Sheppard, Case No. 64571, assigned to Judge Suster.

The state of Ohio objects to the characterization of the
criminal prosecution of Samuel Sheppard for murder as a related
case. Moreover, there 1is ample legal authority, including

authority from the Eighth Appellate District which explicitly



states that there 1is no relationship between the criminal
prosecution and the civil action for wrongful incarceration.

Accordingly, the State respectfully requests that the case be
transferred back to the docket of Hon. Kathleen Sutula where it was

lawfully assigned under the local rules according to random draw.

LAW AND ARGUMENT

With reference to wrongful incarceration proceedings
pursuant to R.C. Section §2305.02 and R.C. Section §2743.48 the
Ohio Supreme Court in Walden v. State, noted the qualitative
differences between criminal prosecutions and civil litigation:

"In the criminal proceeding, the burden of

proof is upon the state. . . Moreover, self
incrimination, privilege and discovery rules
are different. In the criminal proceeding,
the state may not depose the defendant nor
require the defendant to testify
involuntarily.

In a civil proceeding, not only is the burden
of proof usually different, it is being placed
upon the plaintiff. . . but also the rules
concerning trial procedure, discovery,
evidence and constitutional safeguards differ
in important aspects."

Walden v. State, (1989) 47 Ohio St. 3d 47 at
5.



The Eighth Appellate District has ruled that assignment
of the civil case for wrongful incarceration is governed by C.P.
LoE R .15 .

"C.P. Loc. R. 15 sets forth the procedure for
case assignment and for the transfer of cases.
There was no reason for this civil case to be
transferred inasmuch as the subject matter of
this case is distinct from the prior criminal
prosecution and the rules of discovery and
burden of proof are different.

; reliance on Superintendence Rule 4 1is
misplaced. Superintendence Rule 4 provides
for a system of assigning cases, whereby a
case 1s assigned by chance to a judge of the
court who becomes primarily responsible for
the determination of that case. The scope of
the rule did not compel the assignment of
Cotton’s civil case to Judge Griffin. The
purpose of the rule is to prevent the forum
shopping of judges. Cotton’s request to have
Judge Griffin hear his civil case goes against

the intent and purpose of Superintendence Rule
a

Milton Cotton v. State of Ohio, Eighth
Appellate District, Case No. 67403, April 6,
1995. (Attached) (Emphasis added)

In the case at bar, plaintiff has erroneously represented
to the clerk of courts that there exists a pending or closed case
related to the case herein. Ohio authority is abundantly clear
that actions seeking a determination of wrongful incarceration
are distinct and separate from the underlying criminal
prosecutions. For the foregoing reasons, defendant, State of Ohio
respectfully requests that the within action be returned to the
docket of the Honorable Kathleen Sutula where it was lawfully

assigned pursuant to C.P. Loc. R. 15.



CONCLUSION

In light of the foregoing facts and principles of law, defendant ,
State of Ohio, respectfully requests that it’s objections be
sustained and its motion granted.

Respectfully submitted,

STEPHANIE TUBBS JONES, Prosecuting
Attorney of Cuyahoga County, Ohio

k. it

PATRICK J. MURP 0002
Assistant Prosefuting torn ys
Courts Tower - Eighth Floor
1200 Ontario Street

Cleveland, Ohio 44113

(216) 443-7785

ATTORNEYS FOR THE STATE OF OHIO

CERTIFICATE OF SERVICE

A copy of the foregoing Objection has been served by
regular U.S. mail, postage prepaid to Terry Gilbert, Friedman &

Gilbert at 1700 Standard Building, 1370 Ontario Street, Cleveland,

Ohio 44113 this ‘;aﬂlx day of August, 1996.

(0014647)

Asslstant secuting Attorney

6
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TO INDICATE THE CATEGORY OF THE CAUSE

7PH "9
Alan jJUL givi%,z Sgicqbal Administrator of
the GEsfcqte of Samuel H. Sheppard

Eisli TLERST i pam
Sl e SO KATHREER A siTus
State of Ohio 312322
Has 'this case been previously filed and dismissed? Check one Yes [ ] No [ ] If yes, list case number and judge.

Pending or Closed Related Case(s) list case number and judge.

STA’YV- SHErevey C4s57) — JUFeE JVUST

Civil Categories: Place (X) in ONE CATEGORY ONLY.

TORT CONTRACT

1310 O MOTOR VEHICLE ACCIDENT 1382 O BUSINESS

1330 O PRODUCT LIABILITY 1384 O REAL ESTATE

1311 O MEDICAL MALPRACTICE 1390 O COGNOVIT

1312 O LEGAL MALPRACTICE 1391 O OTHER

1313 O OTHER MALPRACTICE

1314 O CONSUMER RELIEF (O.R.C. 1345) ADMINISTRATIVE APPEALS
1540 O EMPLOYMENT SERVICES

1350 s MISCELLANEQUS 1550 O WORKMEN’S COMPENSATION
1551 O OTHER

REAL PROPERTY AMOUNT OF CONTROVERSY

OVER 500,000
NONE STATED

1460 O FORECLOSURE .
1470 O QUIET TITLE =

O = 20,000 - 100,000
1480 T PARTITION T 100,000 - 500,000
1481 T OTHER = : '

PREREELEANESS PARTIES HAVE PREVIOUSLY ATTEMPTED
1500 T REPLEVIN/GARNISHMENT ONE OF THE FOLLOWING DISPUTE
1501 Z OTHER RESOLUTION METHODS BEFORE FILING

ARBITRATION
EARLY NEUTRAL EVALUATION
' MEDIATION
_ NONE

L1l

| certify that to the best of my knowledge the within case is not related to any now pending or previousl
filed, except as noted above.

Friedman & Gilbert Terry H. Gilbert (0021948)
1370 Ontario Street
Adaress Cleveland, OH 44113

Firm Name (Print or Type) Attorney ecord (Print or Type) /
(216) 241-1430

1700 Standard Building
Telephone C/P C40/22:

IViIvw IvVr—w
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Plaintiff-appellant Milton Cotton appeals from the judgment
of the Common Pleas Ciourt that he was not a wrongfully imprisoned
person entitled tao éompansation from the State, defendant-appellee,
pursuant 0 R.C. 2743.48. Plaintiff claims the court's ruling was
contrary $© the law and the evidence, that he was entitlad to
ZUMMATY jugment and proper answers to his regquest for admissions,

and that he case should have been transfarred to the judge who

conductedils criminal trial. We find no merit to the appeal and

affirm t} result below.

po Cot? was indicted on four counts for receiving stolen

Dropart}‘-C- 2913.51) and related crimes arising out of events

~hat oclf:ed on September 10, 1987.

or@;at date, Cleveland Police Daetsctives investigated a

Ccmpla:bf criminal activity occurring at 9828 Elwell Avenue,-

clevel{ Ohic. THe detectives went to that address and found

«hree | and a pick-up truck in the driveway. A blue pick-up
<ruck|a blue Cadillac were parked in the backyard of the
jocatp the spot where the criginal two car garage once stoad.
A grm_llac was parked in the driveway bahind the blue Cadillac
and (8 vehicle was parked behind the gray Cadillac. The blue

pickfack and the blue Cadillac were not. visible -from- the- .

stre

Fha detectives arrived, they found Atlas Phillips,- who:-

, livée address, standing next to the driver's door of a gray
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1978 Cadillac, the second car from the street. Cotton's car was
parked closest to thé street and had been backed into the driveway.
Inside the gray Cadillac the detectives found Cotton working
bensath the steerinq;column with some tools. The steering column
had been peeled to allow a person tc bypass the ignition lock and
start the car without an ignition key. The paint identification
plate was missing from the car's firewall under the hood. The
vehicle identification numbar (VIN) on the dashboard indicated a
1977 Cadillac. With the permission of Phillips and Cotton, the
police looked at theiother vehicles in the driveway.

The third car frxom the street, a blue 1978 Cadillac, alsoc had
its steering column peeled. Its dashboard had been damaged and its
radio removed. The VIN, normally found on thae dashboard near the
windshield cn the driver's side, was missing.

Next to the pick-up truck on the grognd ware found various
mechanic's tools and|a steering column which had been paintéd to
match the damaged steering column of thé gray Cadillac. None of
the thraee vehicles h#d license plates, although the gray Cadillac
had a temporary tag on the back bumper.

Cotton and Phillips were arrested and the cars and pick-up
truck were towed to afpolice impound lot for further investigation.-
It was datermined thht: (1) the ' VIN number- found on the gray
Cadillac did not matéh the actual model  year of the carj; (2) the:
gray Cadillac had Seen‘ reported stolen- in Alabama from its

~™ registered owner; and (3) the pick-up truck was registered to a



Townville, Pennsylvania cowner, but had been reported stolen in
Cleveland on May 24, 1987.

Prior to the start of trial, the court denied Cotton's renewed
motion to supprass the evidence found at tha criﬁo scane. At the
close cof the State'si case, the court granted Cotton's motion for
acquittal pursuant ta Crim. R. 29, on: Count Ona, Receiving Stolan
Preperty (the gray Cadillac); Count Three, Receiving .Stolen
Property (the blue Cadillac); and Count Feour, Possession of

riminal Tools (the mechanic's tools). The trial court granted
Cotton's motiocn due to the State's failure to present any evidence

that the Cadillacs were actually stolan. Cotton presented no

witnesses. The jury convicted Cotton on the sole remaining charge
of receiving stolen property, the 1378 Chaevrolet pick-up truck.
His post=-conviction motions were denied. On November 3, 1588,
Cotton was sentenced to a term of two to tan years

On appeal to this Court, his convict;on on the pick-up truck
was reversed and he was discharged. State v. Cotton (April 12,
1980), Cuyahoga App. No. 56775, unreported. This Court held that
Cottcn was improperly indicted and the evidence adduced at trial
did not demonstrate that appellant had possession of the pick-up
truck for the purpose of disposing of it or to withhold it.
pexmanently from the owner, nor was there evidence to show he knew
it was --stolen. Id. nat 11. The Court stated: *At best, the
evidence infers that appellant was guilty of unauthorized use of

a vehicle" with whichl| he was not charged. The jury's verdict was
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not raversed due to a lack of evidence of criminal activity, but
more from the trial court's imprqper instructions to the jury and
the State's failure to prove its case beyond a reascnable doubt.

Plaintiff brought a civil action: under R.C. 2305.02 and
2743.48 to recover campensation from the State for being a person
wrongfully impriscned until he was discharged by the Court of
Appeals ordexr. The case was submitted by agreement on the briefs,
transcript of the criminal trial and Cotton's depositicn.

At his deposition, Cotton denied any knowledge of stolen
venicles or the existence of any criminal activity. Cotton
testified he did not find it odd to cbserve several vehicles in
Phillips's driveway without license plates and intact steering
columns. On the day of the arrest, Cotton went over to Phillips's
house to work on his own vehicle. He saw Phillips working on a
broken steering c¢olumn and, due to his prior knowledge of steering
columns, hae decided to lend a hand. Cotton, who is a certified
mechanic with certificates from both Mansfield Reformatory and
Marion Corrasctional Inmstitute, testified that he has worked on
"quita a few columns in (his] time."

Tha trial court found that “There is no evidence bafore this
Court that proves the claimant's innocence of the crime he was
convicted of, as: well as any. lasser included offenses by a:
preponderance of the évidence." The trial court determined that

Cotton was engaged in criminal activity-at the time of his arrest.-



The court found Cotton was not wrongfully imprisoned and dismissed
the case on May 9, 1994. This appeal timely ensued.
We address plaintiff's assignments of error in the order

assaerted.

Is THE DECISION OF THE COMMON FLEAS COURT TO
REFUSE TO DECLARE THE PLAINTIFF A WRONGFULLY
IMPRISOREDI PERSCON IS CONTRARY TO LAW AND
CONTRARY TO THE EVIDENCE.

II. THE COURT! ERRED IN NOT GIVING PRECLUSIVE
EFFECT IN| THE JUDGMENT OF THE COURT OF
APPEALS.

-—-—-

ZII1. THE COURT COMMITTED PREJUDICIAL ERROR IN NOT
GRANTING SUMMARY JUDGMENT TO THE PLAINTIFF.

Plaintiff Cotton contends that because his conviction forxr
recaiving stolen property was reversad by this Court, it follows
that he was wrongfully imprisoned, as a matter of law, and entitled
to compensaticn. We|disagree. '

In 1986, the OChic Lagislature enacted R.C.. 2305.02 which
granted jurisdiction tc Courts of Common Pleas to determine whether
or not a person has| been wrongfully impriscned as the term is
defined in R. C. 2743.48.

R.C. 2743.48(A)(1)=(5) provides in pertinent part, as follows:

(A). As used in this section, a ‘"wrongfully
imprisoned |individual" means an individual who
satisfied each of the following: -
!

(1) He was charged with a violation of a
section of |tha Revised Code by an indictment
or information prior to, or on: or after,
September 24, 1986, and the viclation charged
was an aggravated felony or felony.

(2) He was [found guilty of, but did not-plead
quilty to, the particular charge of a lesser-
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included offenss by the court or Jury
involved, and the offense of which he was
found guilty was an aggravated felony or
felony.

(3) He was sentenced to an indefinite or
definite term of imprisonment in a state penal
oz reformatcry institution for the cffense of
which he was found guilzy.

(4) The individual's conviction was vacated cr
was dismissed, or reversed on appeal, the
orosecuting attorney in the case cannot or
will not seeX any furthar appeal of right or
upon leave o©of court, and no criminal
proceeding is pending, can be brought, or will
be brought by any prosecuting attorney, city
director of law, village sclicitor, or othaer
cnief lagal cfficer of a municipal corporation
against the individual for any act associated
with that conviction.

{5) Subsequsnt to his sentencing and during or
subsequent ' tc his imprisconment, if  was
dstermined by a ccurt of common pleas that the
offense of which he was found guilty,
including all lesser-included cfifenses, either
was not committed by him cr was not committed
by any perspn.

In Walden v. Stace (198%), 47 Chic St.3d 47, the Supreme Court
neld that in a proceeding for wrongful imprisonment under R.C.

230%.02, tha claimant bsars the burden of proving innocence by a

preponderance of the evidence not simply as a result of an

acquittal or reversall of a conviction in the underlying cxriminal
case. "Inlenacting Section 2305.02, the General Assembly intended
that the Court of Comﬁon Pl-aa-actively-sepaﬁate«thoﬁé-who were
wrongfully imprisonaed|from those who have maraly avoided cxriminal
liability." Id: at 52. Since the - State is unable to appeal a

final verdict in a criminal case, the issue of whather or not the

-
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plaintiff was truly an innocent peraon is another reason for
determining wrongful imprisonment by a preponderance of the
evidence. Id. “Claimants. seeking compensation for wrongful
imprisonment must prpve that at the time of the incident for which
they were initially icharged, they were not engaging in any other
criminal conduct arising ocut of the incident for which they were
initially charged."' Gover v. State (1993), 67 OChio St.3d 393,
syllabus.

So it is that  the Walden Court held that where a person

claiming compensation for wrongful imprisonment has obtained a

judgment: of acqui.t.u.}, shsSR udgment is nat. to be.given: preciGeive. 7
ottnchin_l-p:oceodi?g under R.C. 2305.02. Walden; paragraph:two ¥
of syllabus. We find the same principle should apply whether he
was acquitted at trial or, as here, the conviction was reversed on
appeal. Chandler v. State (13984), 95 Ohio App.3d 142; see, also,
Mueller v. State (Dec. 12, 18988), Warren App. No. CABB-05-037,
unreported.
This Court in State v. Cotton, No. 56775 at page 10:
*** the a@vidence infers that appellant was
quilty of unauthorized use of a vehicle. R.C.
2913.03. State v. Boyce (1986), 33 Ohio

App.2d 295. However, appaellant was not
charged with that offense. - -

Since this Court| has.-previously acknowledged -that the evidence
parmitted inference of Cotton's culpability under a-lesseér included.

offense, there was sufficient evidence to overcome plaintiff's
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claim that the offense charged "was not committed by him or was not
committed by any person.” Ses R.C. 2743.48(A)(5).

The inferencas dfawn from all of the evidence hefore the court
established the plaintiff's culpability: (1) he was working on
cars with peeled stearing columns and changed VIN plates; (2) ha
was undern#ath the péeled cclumn of the gray Cadillac when the

police arrived on the scene and found him working on the column;

(3) toola were scattered about the area where Cotton was working

and three stolen vehicles were situataed. It does not take much-
imagination to conclude that Cotton was engaged in some kind of
illegal conduct whether or not the State failed to prove it beyond
& reasonable doubt.

The totality of the circumstances must be considered in a case
guch as this., There was suificient evidence, if believed by the
trial court, to establish that defendant was not truly innocent

‘ana was wrongfully incarcerated as a pure victim of circumstances.
There was sufficient e?idence in the record tc show that appellant
or soma other person were angaged in criminal conduct in woxrking
on the peeled ataering‘columns of stolen vehicles.

These assignmentsiof error are overruled.

..IV... THE COMMONE PLEAS = COURT FAILED. TO GRANT
JUDGMENT TO THE PLAINTIFF BECAUSE THE REQUEST
. FOR'ADHISSIO§8 WAS NOT. FROPERLY ANEWERED.

This assignment of error is without merit. The racord reveala

that the State provida% the plaintiff with a timely feaponae.tn his .

discovery request. Had the plaintiff been dissatisfied with the.
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response, he should have filed a motion to compel pursuant toc Civ.

R. 37, which was notédohe.

From the recoré and trial briefs below, this issus was not
raised or otherwise brought to ths court's attention. We will not
addresg an assignment of error not raised in the trial court.
Lakewood v. All Structures, Inc. (1983), 13 Ohio App.3d 115; State
v. Williams (1577), 51 Ohio St.2d 112, 117. See, alsc, State ex
rel. Athens Cty. Dept. of Human Serv. v. Wolf (1991), 77 Ohio
App.3d 618, 622.

Assignment of Error IV is ovarrulad.

V. THE COURT COMMITTED PREJUDICIAL ERROR IN NOT

TRANSFERRING THIS CASE TO THE JUDGE WHO
CONDUCTED THE CRIMINAL CASE.

The plaintiff filed a motion to transfer this case from Judge
McGinty's docket to that of Judge Burt W. Griffin for the reason
that Judge Griffin had presided at the criminal trial involving the
plaintiff. However, plaintiff cites no authority requiring the
transfer of this civil case to the original trial judge. CaRuclRSé
Re. 15 "Bats !b:th?thﬁ»p:ucodnr& -£OT. -Canme8

transfer:.of -cases.. Wn& nc reason: for MWW

- _ -E""f"'"?

mswn ‘the subject matter:of: '&Iﬁmcuxﬁi
mev proseeution md,thcczckw

bu.-dm of»Maw nt.

1
Cotton's reliance. on Superintsndence. Rule 4 is .misplaced..

Superintendence Rulei4 provides for a system of assigning cases,

whereby- a cake is asqignad by chance to. a judge cf the.court who
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becomes primarily responsible for the determination of that casa.

The scope of the rule did not compel the assignment of Cotton's
|

civil case to Judge Griffin. The purpose of the rule is to prevent

the forum shopping of judges. Cotton's request to have Judge

Griffin hear his civil case goes against the intent and purpose of

I
Superintendence Rule 4.

Assignment of Error V is overxruled.

|
Judgment affirmed.



¥ §
oW
()

SV AL VAT emei A C v T e e Y vt T Ad Nviivmiw wvmio e iveSY IvveImawv
-

| - 12 -

It is ordered that appellee recover of appallant its costs
herein taxed. ‘

The Court finds!thera were reasonable grounds for this appeal.

It is ordared that a special mandate issue ocut of this Court

directing the Court [0f Common Pleas to carry this judgment into

execution.

A cartified copy of thi=z entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedura.
RECEIVED FOR FILING

JAMES D. SWEENEY. P.J.. and APR 0 6 1395

0'D LL i CERALD E. /ST, CLERK
~ ‘ Y f#? DEP.

e JAMES M. PORTER
JUDGE

N.B. This entry i{s made pursuant to the third sentence of Rule
22(D), Ohio Rules cf Appellate Procedure. This is an announcement
of decision (see Rule 26). Ten (10) days from the date herecf,
this document will be|stamped to indicate journalization, at which
time it will become the judgment and ordaear of the court and time
periocd for review willl bagin to run.



CERTIFICATE OF SERVICE

A copy of the foregoing Motion has been served by regular
U.S. mail, postage prepaid to Terry H. Gilbert, 1700 Standard

Building, Cleveland, Ohio 44113 this Q?Y day of August,

1996 .

/77% Lo Lo e

AMARYLYN CASSIDY (0014647) L

Assistant” Prosecuting Attorne
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