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THE STATE OF OHIO, )
) 85:
COUNTY OF CUYAHOGA.)

RONALD SUSTER, J.

IN THE COURT OF COMMON PLEAS
CIVIL DIVISION

ALAN J. DAVIS, Special

)
Administrator of the Estate, )
of SAMUEL H. SHEPPARD, )
)
Plaintiff, )
)
-v- ) Case No. 96-312322-CV

) C/a: N/a
)
STATE OF OHIO, )
)
Defendant . )

TRANSCRIPT OF PROCEEDINGS

APPEARANCES :

TERRY H. GILBERT, ESQ., and
GEORGE H. CARR, ESQ., and
GORDON S. FRIEDMAN, ESQ.,

on behalf of the Plaintiff;
WILLIAM D. MASON, ESQ.,
STEVEN A. DEVER, ESQ,
DEAN BOLAND, ESQ., and
KATHLEEN MARTIN, ESQ.,

on behalf of the Defendant.
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WEDNESDAY MCRNING SESSION, MARCH 1, 2000

THE COURT: Good morning,
ladies and gentlemen.
THE JURY: Good morning,

THE CCURT:
counsel, again.
MR, GILEERT:

Good morning,

Good morning,
Judge.

THE CCURT: I have had the
opportunity to spend some time with counsel
already.

You may call your witness, Mr.
Gilbert.

MR. GILBERT:

Barton Epstein to the stand.

THE COURT: I take it you
have 10 objection to being televised or
recorded?

THE WITNESS: No.

The PLAINTIFF, to maintain the issues

on their part to be maintained, called

We would call

: 23 s a witness, BARTCN PAUL EESTEIN,
A sionitany 54 who,lbeing first @u}y SWorn, was
25 official Court Reporter 25 ezanined and testified as follows:
Cugabaga—County,—Ghio
1 THE STATE OF OHIO, )
58: RONALD SUSTER, J.
COUNTY OF CUYAHOGA. ) 1 - - - -

: IN THE COURT OF COMMON PLEAS Z DIRECT EXAMINATICN CF BARTON PAUL EPSTEIN

1 CIVIL DIVISION 3 EY MR. GILBERT:

5 ALAN J. DAVIS, Special ) 4 Q.  Good morning, Mr. Epstein.

s aeamEL # swEeRARD, T ) 5 Hould you please state your name for the

7 Plaintiff, ; ¢ record?

a - ; Case No. 96-312322-CV T A Barton Paul Epstein.

. ) o/a: A ¢ Q. Tfhere do you currently reside?
,, STATEOF omIo, ) ¢ B Ireside at 4520 Sedum Lane in Edina,
. Defendant. ) 10 Minnesota.

, - 11 Q. What is your occupation?
;} TRANSCRIPT OF PROCEEDINGS 2 A Ianmacriminalist, a forensic scientist.
g --- - 3 Q. Ind are you currently employed in any capacity?
) 14 A TYes. Currently I'man adjunct professor. I
- BE T REVEVDERED, that at the Jumany 15 teach at the University of St. Cloud a forensic
16 A.D. 2000 term of said Court, to-wit, . .
1¢  science course and I'm a forensic consultant.

17 commencing on Monday, January 31, 2000, this 1? Q. HOW Old are YOU?

i cause came on to heard before the Homorable 1% A I'm57 years old.
L Ronald Suster, in Courtroom No. Z0B, Courts 19 9. Would you tell the ladies and gentlemen of the
2 Tower, Justice Center, Cleveland, Ohic, upen 20 Jury your educational background?

e the pleadings filed heretofore. 21 A Yes. I received my bachelor of science deqree
2 22 from the University of California at Berkeley in 1965,
23 ---- 23 my degree was a bachelor of science in criminalistics,
- 24 the area of study dealing with the application of

- 25 sciences to criminal/legal matters.
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Q. Have you attended any specialized courses in
the field of criminalists, criminalistics?

A, Yes. Over the course of the last i0-plus years
[ have attended many, many seminars. They have
included some concentrated study in Chicago at McCrone
Institute dealing with identification of small
rarticles and the use of the microscope. I have
attended a seminar in wood identification at the
Institute of Paper Chemistry. ILate in the 1970s I
traveled to England and Scotland Yard Laboratory,
consulted with colleagues there on a blood grouping
technique with hemoglobulins, and more recently I have
traveled in the 1%¢0s, late '30s up to Gttawa for a
two-week intensive course on the application cf
mathematics and physics to blood stain patterns.

0. Could you tell the ladies and gentlemen of the
jury your employment background?

A Yes. After I graduated from the University of
California, the ne-t year, 1965, T traveled to
Minnesota and was hired at the State Crime Laboratory
of Minnesota and proceeded to spend the next 32 years
at the state crime lab. My first eight years were as
a crime lab analyst working cases that were submitted
by all the law enforcement agencies of the state of
Minnesota, especially in the area of trace evidence,
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Q. Now as a criminalist, how many cases,
appro:-imately how many cases have you worked on?

A, Over my career T estimate about 1500 cases.

Q. And approzimately how many times have you
testified in court?

A, Total times, probably 150 to 200. Somewhere in
that range over 30 years.

Q. Mr. Epstein, do you belong to any professional
socleties or organizations?

A Yes, I do.

0. And tell us what qroups you are a member of.

A, The major professional organizations are the --
I was the past president and a memper of the State of
Minnesota Microscopy Society, I'm a member of the
British Forensic Society, I was past president and now
a member of the Midwest Association of Crime
Laboratory of Forensic Scientists. ALl the members of
crime laboratories from Chio, Illinois, Wichigan,
Minnesota, have a regional organization. I'm & member
of the national, actually international organization,
The American Academy of Forensic Sciences, and I'm a
distinquished memper of the International Association
of Blood Stain Pattern Analysts.

0.  Have you served on any specialized committees
relating to your field of interest?
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glass, hairs, fibers and blood grouping, then was in
the AB0 blood gqroup and some of the other blood group
systems.

I became supervisor of this trace evidence
area, supervising and working cases until the 1480s at
which time I became an assistant director of the state
crime lab which dealt with the day-to-day operations,
but also I was involved with the crime scene
activities of our laboratory. Cur laboratory goes out
to actual homicide investigations throughout the
state. I was greatly involved with that operation
both as supervisory but also going out to crime scenes
antil 1 took an early retirement after 32 years about
a year and a half ago to be able to teach forensic
science, and I have done some forensic consulting for
about the last 15 years.
0.  Now the Minnesota Bureau of Criminal
Bpprehension Laboratory, is that a statewide
organization?
A, Yes. It furnishes laboratory services for the
whole state of Minnesota to all the law enforcement
agencies, sheriffs, and the chiefs of police in any
criminal case and submit evidence to that laboratory
for ezamination, reports are written and if needed
testimony is given in court.
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A, Tes. T have been called on to two or three
different committees. In 1970s and '80s I was a
member of one crganization which was to promote
microscopy, the use of microscopes in crime labs
across the country and we traveled, a group of us, to
promote these types of ezaminations. I was a member
of a qroup that standardized the ezamination of the
glass in the laboratory.

In 1991 to 1955 T was on the board of the
American Board of Criminalistics which was a group of
representatives, I represented the Midwest but a group
of ten people that qot together and still in eristence
to actually set standards for crime lab personnel
across the country to setup a standard test and
background for people that are involved in this area.
0.  Now can you tell the folks on the jury what
your background is and erperience with respect to the
area of blood spatter analysis?

A. T was really first introduced to this area when
T was in college at the University of California in
1964 and '65. T was in the school of criminology
majoring In criminalistics, my professor was Dr. FPaul
Kirk and he introduced us to this area just briefly
with a few lectures on dropping blood stains and
experiments that could be done.
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Then I traveled to Minnesota in 1966, Another
colleague and T, really about ten years later we are
seeing a lot of crimes that we were doing blood
grouping but they involved blood spatter sc we started
te do more ezperiments and at a certain point we
actually developed a lot of erperiments that we could
then share with other colleagues in the Midwest and we
developed an actual workbook and now put on workshops
annually to teach this area,

Q. Mr. Epstein, showing you what has been marked
as plaintiff's ezhibit 308, can you tell us what that
document is?

A, Yes. Plaintiff's ezhibit 308 is the copy of
the manual, it's actually a 100-page workbook that we
use in our workshop anmually. It is actually now
being used by other instructors. T know Toby Wolson
in Florida and there is a Canadian group that is using
this just as the work group. It shows erperiments o
be done and there is a way to record the results of
those erperiments.

Q.  And that publization and workbook is used by
other blood spatter erperts around the country?

A, Yes, it is really used to help teach a course.
It is really sponsored by the Midwest Association.
I'11 say that the monies received go directly to that
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annual conferences for the chiefs of police, the
sheriff's department, but also was asked locally to
give lectures to the public defenders office, the
judge's organization, as well as William Mitchell Law
School and the University of Minnesota Law School, I
have traveled and given lectures at other professional
associations, some of which I mentioned. The Midwest
Association of Forensic Scientists have annual
meetings and I presented as well as in New York at the
Northeastern Association and California Association of
Criminalists and in Florida and in Kansas City and up
in Canada at an international meeting.

So I have presented at a number of those types
of organizations, and as I indicated probably the most
intensive training that we do annually is, another
colleague and I put on a one-week intensive course in
Minnesota where people come from all over the United
States and some international students as well to
really do hands-on ezperiments in blood stain patterns
at scenes and on clothing as well,

Q. Mr. Epstein, showing you what has been marked
as plaintiff's ezhibit 178 D, can you identify that
document?

A, TYes, this appears to be a copy of my resume, my
curriculun vitae,
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organization.

0. Yow have you done erperiments on your own over
the years in terms of the area of blood spatter
ahalysis?

A, Yes. Hany.

Q. About how many cases have you worked on in the
area of blood spatter analysis, actual cases, crime
scenes?

A, Actually blood spatter cases, I indicated
before that I worked on 1500 cases, but that included
all my crime lab erperience. T would say about 150 to
200 cases I have worked on.

0. And approzimately how many of those have you
actually walked into a courtroom and testified
regarding -- as an expert regarding these matters?

A. T would say approzimately 40 cases of blood
spatters.

0.  And have you testified outside of Minnesota on
these cases?

A, Yes, I have,

Q.  What training activities have you been involved
with with respect to blood spatter?

A, While T was of course employed at the State
Crime Laboratory of Minnesota I was asked to present
to many Minnesota groups, which included a number of
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MR, GILBERT:
copy, Judge?
THE COURT: Yes. T would
like to see that, and let me see the workbook,
alsa.
0. Yow you have stated that you have taught others
in the area of blood stain pattern anmalysis. Will you
give us a run-down of what the most important things
that you teach your students?

Do you want a

A, T would say at the end of everything, I mean

people do a lot of erperiments, dropping and hitting
and shoot into blood, but there are four or five major
concepts that we want to impart on everyone leaving
the course, and one is that science is neutral. That
whatever experiments you do and whatever results you
do with respect to blood spatter, it does not matter
who 15 asking you the questions, whether it is coming
from a prosecutor or from a defense attorney or if it
is a criminal matter or a civil matter. What you're
findings are are what they are and you need to be
nentral in your approach to yeur ezaminations.

The second thing is we, Terry Laber, another
colleaque and I, propose that you should always, in
this area of blood stain pattern, use two pecple; in
other words, when you evaluate blood stain patterns

12



—1 Y O e (o DN

> ey oo

Cad D

[ND =2 €05 0gy XD -3 ¢Sy O g

[y

[ S e T SN SN

e

that because there is sometimes subjective evaluations
involved, you make some evaluations, have another
trusted, trained colleague make evaluation and you
discuss the results to make sure that you don't get
far afield. Some of the guestions, couldn't those
stains be produced in a different way, couldn't the
nerson have been sitting down instead of standing up,
and it forces you to think through and nake sure you
don't overstate any conclusions.

The ne:t, a very important point is that you
should ezamine the evidence itself if at all possible.
Now there is sort of a priority level. The first is
if there is a crime scene there 1s usually -- this is
blood after an aftermath of & brutal event, you should
0 to the crime scene if at all possible because there
you will see everything undisturbed and you will see
it in three dimensions, If there is blood on this
podium you will see it where 1t is but you will also
be able to look underneath the podium to see if there
are spatters coming up. You can then put it into
contezt of the whole crime scene. You can ask
questions of whether people had been there or not in
there and you can see things before anything is moved.

The second would be if that isn't possible,
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stains, but you can also get small stains from other
nechanisms, from people coughing blood or blood
dripping into blood, other ways that you can do that.
So in certain cases, in a specific case you may want
to do some supplemental erperimentation to confirm
what you believe 1s the mechanism or what happened in
that particular case.

0. Mr. Epstein, what role should blood stain
pattern analysis play in an investigation of a crime
scene?

A, Blood stain patterns, their evaluations are
just another part of the total evaluation of a crime
scene. In other words, it should be used just like
the person doing trace evidence evaluation, doing
firearns ezamination along with the medical eraminer
Involved in the case, the investigators in the case.
It has to be part of the total evaluation. It's very
seldom that it will stand on its own to point to the
actual conclusion, but it often can give good
infornation that along with the rest of the evaluation
is helpful,

0. Is blood stain pattern analysis, the field
itself, a specialized field requiring certain
qualifications?
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the crime scene, the second hest would be to get the
actual items themselves that are involved either if
there is a perpetrator or a suspect, to gef their
clothing, or if there is items that are stained at the
scene, if there is a chair, if there is & hedspread or
other items, then you actually should get those items
and ezamine them in the laboratory because again you
could see the actual stains that are there.

0f course, the third would be if those aren't
available is to actually use photographs, which
happens in many cases. It is not preferred but you
¢can still do evaluations with photographs. You have
to realize that photographs -- you have to be very
cautious using them because they are only a
two-dimensional representation. They are taken from a
certain view and you may not be able to see
everything., You can't see behind that or sometimes a
flash or other things can hide certain materials. $o
you have to be very cautious, but you still can nake
interpretations.

I quess there is one other thing, not to
belabor, but you have to realize that certain stains,
types of stains, their patterns can cverlap and you
have to be cautious in interprefing them. In other

been developed over especially the last 20 years into
an area that is a specialty, if you will, or a subpart
of general criminalistics, the area of evaluating
physical evidence, and in the laboratory those people
that are doing biology or blood grouping, but it does
take more than just reading about it for 15 minutes,
1t takes some additional training. At minimunm people
1n this international association of blood stain
pattern analysis, af minimum people need to attend a
40-hour one-week course such as the cne that we have
put on and other people put on, very good workshops,
and then people really should have additional training
under people with ezperience, almost like a journeyman
training to make sure that people continue to learn,
and there should be some practical ezercises that they
do every year. So it does take a person time and to
continue in this area.
Q. In your opinion, should someone who doesn't
have this kind of ezperience and training be in the
business of offering opinions on blood stain pattern
analysis?

MR, DEVER: Objection.

THE COURT: Overruled.
A, No. A person that doesn't have the proper
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1 should not be testifying, they need to pass a certain 1 abt 30 degrees. So you can see what we can start to

2 level of knowledge and erperience. ¢ do, we can find out where it came from and this can

3 Q. Now can you tell the folks on the jury what is 3 aid us in evaluating actual blood stains.

4 blood stain pattern analysis? 4 Q. Now is there a term called castoff pattern?

5 A Yes. Generally it is in the brutal events 5 A Yes.

o where there is blood shed, usually aggravated assaults ¢ Q. Can you demonstrate that, what that is?

7 and homicides, it's the -- there is blood distributed T A We have just looked at drops there. Now

¢ at these scenes or on clothing. It is really the  sometimes at crime scenes we see specific patterns

4 looking after the aftermath, the size and the shape & that we have categorized. Now if you are washing your
10 and the distribution of all these blood stains and to I hands in the morning and have water on your hands and
11 try to interpret them to enable you to reconstruct 11 you go with your hand like this in front of a mirror,
12 what has happened or what could not have happened at 12 {indicating) you will get what we call castoff

13 certain situations. 13 vpattern. The water will hit at a circular and will

14 Q. Now, Mr. Epstein, did you bring scme materials 14 get elongated and it will look similar to this
15 with you to help e7plain what you mean in this field 15 pattern. This happens to be blood that was on a hand
16 of blood stain pattern analysis? 16 that went from your left to right.
1T A Yes, I did. 17 You can see what happens is that you get stains
13 Q. And with the permission of the Court, can you 1¢  that are smaller now than drops of blood, typically
19 step from the podium -- 1¢ quarter inch or so, they can be slightly smaller,
20 THE COURT: Tes. 20 slightly larger, and they are in a line. You see
21 Q. -- and be able to explain through visual aids? ¢l there is a tendency for this to line up. They are all
22 A, This first aid that I brought is to demonstrate 22 about the same size. They start more circular, more
23 that from a blood stain, any blood stain you can see 23 U0 degrees and then start to be elongated as it gets
24 and determine two major facts, you can tell what 24 further away because the stains are hitting at 90 and
25 direction the blood was going and at what angle it hit 25 then they are being castoff and hitting at an angle.

18 20

1 the surface. 1 But it is a distinct pattern.

Z fle have all had a commen erperience. If you : If you have enough of that you can see that

3 have a ketchup or blood drip from your finger straight 3 this was caused by castoff and that can be from a

4 down to the ground, it hits and what shape? It's a { hand, it can be from a weapon, it can be from blood on
5 circle, which looks like this stain on your left which 5 hair, it can be a number of things that castoff blood
f 1s a round stain. £ ab a crime scene.

7 Now if you are in an automebile and you have a 7 Q.  Now what about the notion of impact spatter or

& windshield and rain is coming down, it hits af an & pattern?

¢ angle and it is elongated, it starts to look more like & A, Yes. When somebody is hit, the blood comes to
10 these stains on the left, they have hit the surface at 10 the surface or if there is blood on the surface from a
11 an angle. ALl these stains are coming from the top 11 pool of blood, but usually we are talking about

12 down, You can see the way they go from a head to a 12 someone being hit a repeated number of times, blood
13 tail, They are pointing in the direction that they 13 comes to the surface and when an instrument or a fist
14 hit, 14 hits the blood when it is on that surface, it will
15 So we can tell the direction that the stain hit 15 breakup that blood into small pieces and it will

16 and by looking at the shape, the width and the shape 16 scatter throughout the area. It will depend a lot on
17 of the stains we can determine what angle it hit the 17 the instrument that's hitting. If there is an

18 surface. If you look at the 30 degree staim, it's 18 instrument that hits sometimes it will just force it
16 twice as long as it is wide. So the ratio is two to 19 out to the sides, other times it will force it out in
20 one, Every time that we see a stain, we usually don't 20 360 degrees, but it will break it up into small

2. say every in science, but every time we see a stain 21 pieces.

2} that's twice as long as it is wide, we know that it 22 Now this is a target cardboard that we used in
23 hit at 30 degrees. 23 our workshop a couple years ago that blood was put on
24 If there was a staln on this banister going 24 @ surface and then this was about 18 inches away and
25 towards you and it was twice as long as wide, it hit 25 you can see that and a hammer hit this blood. You can
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1 see the small, have small stains that were broken, the t Dig hitting over here,

2 stains were broken up. What is distinct here, there 2 Q. Is it common, Mr. Epstein, for spots of blood

- O are avariety of sizes, there are some very, very 5 to be confused with impact spatter by lay people?

4 small stains, a millimeter or less, and there are some { A, If there is only a few, that's the major point
5 that are up to maybe an eighth of an Inch cr siightly 5 that we teach is that you need a whole pattern to

6 larger and you can get them slightly larger than that, ¢ make, meaning a large group of stains. If you only

7 depending on how much force is used. T have one, two or three very small stains we know that
g You can also see in this particular target f there is a number of mechanisms that can cause that,
§ there is an area that is void, do you see this area in % including just contact with an item, So just seeing a
10 the center, it does not have any blood there and that 10 few small stains does not mean there is an impact to
11 happens often at crime scenes. That means that 11 the blood.

12 something obviously was in front of that when it was 12 Q. Unfortunately we are not in the classroom so

13 hit and hit, it stops here and then starts up abruptly 3 the jury can't ask questions. We will have to wait
14 over there. So a void here would indicate that 14 until later on in the case.

15 something was in that area. In this case we had roll 15 hat you just told the jury is something that
16 of paper but it could be the leg of a perpetrator or o you go into a whole lot more detail in your workshops
17 something else that would stop the blood. 17 and in your lectures; is that right?

18 So impact spatter is very small stains ina 16 A Yes, I would say that's probably the very

19 random manner. You don't see here like on the castoff 1% Dbrief, brief, brief synopsis of at least a general
20 pattern any lines of stains, This is what is 20 overview of a number of the things that this area can
21 characteristic of impact spatter. 21 help you with, yes.
22 Q. Ckay. And have you -- can you also demonstrate 22 Q. Now you did, going back a bit to your earlier
23 for the jury the notion of overlap stain pattern and 23 years, you were at the University of California
24 erplain what that is? 24 Berkeley and you did study under Paul Kirk; is that
25 A Well, I didn't bring any other targets, but as 25 right?

22 24

1 T mentioned to you before if you have just a few of 1A Yes, I did.

. these stains, if you only a few stains and not a whole Q. 2nd you knew Paul Kirk?

3 rattern, it would be hard to tell ezactly what caused 3 A Yes, as a professor. It was a

4 them. You coula have somecne that has coughed blood 1 professor/student relaticnship.

5 or other mechanisms that could overlap in those 5 Q. And did you know what his contribution was to

¢ patterns. 6 this area of blood stain pattern analysis?

] 1 did bring one other card here that is of what 7 A Yes. He, of course at that time that was 1964
¢ we call contact stain which I think is important to & and '65, he had worked on this case back in 1955, He
% understand, and this one people can see it pretty 4 was called in after the first trial to evaluate blood
10 readily, this is hair that's been -- that is bloody 16 stain patterns at this -- in this case and his work on
11 that's come in contact here with this cardbeard. 11 that case produced an affidavit to the court and it
12 You can see smears of blood that are here and 12 outlined a lot of his findings, all his erperiments
13 you can also see, if you look closely, some very small 13 that he used.
14 stains as well. This. You can see down where I am 14 We have used that affidavit, others in the

5 vpointing here, I don't know if you can see it closely, 15 field, as probably the first primary pioneering work
16 you have to maybe get it into your hand, a serles of ¢ 1in the scientific study of blood stain patterns. e
17 three or four stains that is caused by the hairs 17 hand this affidavit out to our students, actually mail
1% rubbing across the surface can leave small stains. 1¢ it to then before each workshop for them to read
14 You can see up in this area that's down here 1% beforehand. So in that vein, Dr. Kirk was one of the
2l there is actually a couple of very small stains that 20 first people to seriously study blood stain pattern,
21 are caused from the hair hitting the target or any 21 Q. Maybe we are jumping ahead a little bit, but in
22 smooth surface. So my point here is if you find just 22 your review of this case was there, in the initial

23 one or two small stains without having a whole 23 investigation of the Marilyn Sheppard homicide, any
24 pattern, very difficult to tell eractly what caused 24 blood stain pattern analysis done at the original

25 this. This was caused by the hair. There wasn't & 25 crime scene investigation?
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1 A The simple answer is no. I must say I have 1 Q.  Spent time here on that?

2 evaluated and looked over the notes and testimony of 2 A TYes.

3 Mary Cowan and many others, and I must say they did a Q. Ind have you been in Cleveland before meeting

4 good Job of what they were doing., They didn't have 4 with me from time to time?

5 any appreciation, in my opinion, to evaluating of -- 5 A, Yes. Ind depositions, et cetera.

5 blood stain patterns at that time weren't being 5 Q. And the two to 300 hours that you worked on

7 conducted, but they did not evaluate blood stain T this case, have you been compensated for that?

¢ vpatterns at the crime screen. & A I received no fee for that,

9 Q.  And who was the person, the criminalist to do a 9 Q.  And are you erpecting a fee?

10 systematic or comprehensive blood stain analysis of 10 A T amezpecting no fee at all.

11 that crime scene? 11 9.  2nd why are you doing this?

2 A, T believe it was Dr. Kirk who was called in 12 A, Probably for one -- a couple of reasons. Cne,
3 after the first trial in January, I believe, of 1945, 13 T was informed by -- I asked about fees when you
9. 1985, 14 contacted me and you simply stated -- I said, are

15 A 1995, 15 there going to be any fees available and you simply
16 Q.  Mr. Epstein, can you tell the jury how you got 1t stated that the family does not have momey to pay

17 involved in this case, when you became an erpert on 17 fees. T said okay, will you pay expenses, and you

12 this case? 1% sald yes, you would pay ezpenses. And so that was a
19 A TYes. Really I was contacted in about July of 1¢ simple matter.
20 1998 by the Public Broadcasting System that were 20 But why would I do that is because this was an
21 producing a NOVE special that was to compare what was 21 area of blood stain pattern that I believe I could
22 done in or evaluate what was done in 1954 and what 22 contribute, I have the time now to do that and I
23 possibly could be done now and they wanted to know if 23 wanted to do it on a personal level to see how much I
24 T would be involved in that evaluation and it was 24 could aid in this case.
25 specifically in my enpertise of blood stain patterns 25 Q. Inyour review of this case, were you provided

26 28

1 and T said T would. 1 materials to help you understand the nature of the

Z They came to Minnesota, we did some filming in 2 blocd evidence in this case and to help you formulate
3 19% and that led me also to come here to Cleveland 3 any opinions?

4 because they were putting together a scene, a mock { A Yes, I was.

5 scene to help them film some demonstrations and at 5 Q. End can you give us a run-down on the kind of

¢ that time I met you and a number of other people t  things that you looked at?

7 involved in the NCVA production. You indicated at 7 A Yes. [ maymiss a few things here but they are
§ that time that there may be something later on, a & all listed in my reports. But I can tell you briefly
9 civil action, that you may be representing the family, % T was -- I received the transcripts of a number of
10 and subsequently on March of 194% you contacted me and 10 people that testified in the first trial and second
11 asked if I would further evaluate materials in this 11 trial, criminal trials. I have the reports of Mary
12 case and if T would come and testify. 12 Cowan who did evaluations from the coromer's office.
15 Q. And have you received any compensation from 15 T have Dr. Kirk's affidavit., I was given some copies
14 NOVA for your appearance in that science special? 14 of photographs of the crime scene and later on
15 A, No, there was no compensation. They paid for 15 digitized copies of slightly better quality

16 air flights and a hotel, but no fees. lc  photographs, although I must admit I never did receive
17 Q.  And have you received -- how much time have you 17 the actual original copies which would have been

1¢  spent on this case probably, appro-imately how much 16 helpful. But all that materizl I have received. I
14 time? 1% have received, of course, some other reports of other
200 A I would say along with -- T would say 200, 300 20 erperts as well.
21 hours with the days spent with the NOVA production and 21 Q. And I think you did mention the notion of
22 evaluating materials. 22 photographs. Cbviously you weren't at the crime
23 Q. BAnd you came to Cleveland recently for the 23 scene, we know that.
24 ezhumation of Marilyn Sheppard? 24 A, Right.

25 25 Q.  But the use of photographs in order to render

A Yes.
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I opinions, what do-you have to say about that in terms I room that there is some other thing besides the impact
2 of a tase such as this 45 and a half vears later? 2 spatter that was around, there was some other blood
5 Ao Well, like I originally told the jury, you have 5 that was deposited there from some other mechanism
4 to be very careful with photograghs because they limit 4 that -- there was some other bleeding occurring in
5 the number of things that you can observe. You always 5 that room. We can tell that once she was in this
¢ want to say, well, T wish a photograph was taken in a ¢ final position it does not appear that she was moved
T .different position. So sometimes you have to be wvery T until she was taken away from the scene.
§ cautious and you are limited and I quess without ¢ Q. Whydon't we start with the position of the
¢ showing you specific photographs which I may, you have S Dbody during the course of the bludgeoning, the attack.
16 to be very cautious in your interpretation. I can't 16 You will call out the number?
11 say more than that. 1 A, If T just say ezhibit 3007
12 9. Nevertheless, based on the materials that jou 12 Q. That's fine.
13 reviewed in this case, were you able to generate some 13 THE COURT: Tes,
14 opinions and observations that would be useful to this 14 A Ezhibit 300 shows -- shows Marilyn Sheppard as
19 Jury? 5 she was photographed there at the scene and it's a
1¢ A, Tes, I was. ¢ shot looking over her body toward the east wall and
17 0. And let's start by, and I would ask the Court's [T her head in this area shows stains that are radiating
18~ permission if Mr. Bpstein could testify from the 18 out. You can't quite see the detail but in the
19 overhead projector to make it easier for him to make a 19 photograph there are stains there pointing toward the
20 presentation of photographs. 20 pillow, they are radiating out toward the pillow as I
21 THE COURT: [f that will 21 showed you to begin with, how they point in the
22 assist him, 22 direction of travel,
23 MR. GILBERT: [ think it will 23 Q. Here is a laser pointer.
U go a lot more smooth than having George do it 24 A, There are stains when you look closely at the
30 32
l THE COURT: Yes, T will allow 1 towards that direction. There are hundreds of stains
2 it. Tou may proceed. 7 on the doors. There is the hallway door and what has
3 MR. GILBERT: May we approach 3 Dbeen referred to, it confused ne for many years, as
4 the bench for one second? { the wardrobe door, the wardrobe door is a closet door.
5 THE COURT: Sure. Why don't 5 8o there are hundreds of stains.
6 you just stay seated for a minate. & Q. lhy don't we just call it closet door from now
7 {Thereupon, a discussion was had Toon?
g between Court and counsel at sidebar.) £ A Okay. We will call it the closet door. It was
3 THE COURT: fou may step down i referred to as -- okay. Closet door. There are
10 and proceed. 10 hundreds of stains, and we will show better pictures
11 Q.  Mr. Epstein, one of the issues in this case, Il of these, that are small random sized stains. Also we
12 first I want to go into the murder room itself and ask 12 will talk about a large stain, that is a stain that
13 you a series of questions concerning what conclusions 13 was not caused by impact.
14 and observations you can make from your ezpertise It Now if we take a closer look, this is 1135,
5 regarding the murder roon. 15 this is a close-up of that area of that large stain on
16 Can you tell us generally what can be said 1¢ the closet door right here. But you can see the
17 about examining this particular murder room scene? 17 random sized stains that are on the door that are
1% A From the blood stains in that room there is a 18 consistent with impact spatter as being broken up
1% number of things that could be determined. One is 1% coning from the area of her head. But you can also
20 where Marilyn Sheppard, what her position was when she 20 see on this that these stains were originating from
21 was being bludgeoned, where she physically was when 21 down below. Do you see on the woodwork here, there
22 the number of blows, once bleeding started, was 20 are little qrooves that are in that woodwork, there
23 occurring. 23 are actually stains that come to hit there that had to
24 We can tell where the perpetrator was standing 24 come from below that surface and come up and hit




3 35

1 is where her head was on the bed. 1A If T understand your question, all T can say is
2 Q. I wantyou to put back that origiral photograph ¢ she was beaten here, her head was in that position.

3 and erplain the direction of the spatter. > These types of activities are very ongoing, very

{ A Where I am taiking about is we were looking 4 dynamic, and her -- during the actual assault her legs
5 right here. Again, this is slightly -- the photograph 5 could be -- did not have to be in that position, they
¢ 1s pointing down so this is actually about 18 inches & could have been up or defending herself which we see
© off the ground. The area that I was pointing to, this 7 in cases and then subsequently after death the legs

§  area right here, and we will see it over on the other § straighten out and go down.

¢ side as well. The stains were coming from below which 4 My understanding is this blanket was not -- or
11 1is where her head is. She wasn't sitting up when she 100 sheet came after the event, too, I believe Dr.

11 was being hit. Blood does not start up high and go 11 Sheppard testified that he placed that on the body.
12 down and up. It has to originate and go up. 12 So things can change but I can't -- I cannot say that
13 Q. Was it your opinion that she was lying on the 13 that's where her legs were when she was being beaten.
14 bed during the course of the beating? 14 9. Can you say that from the blood stain pattern
15 A, et me make it clear. When she was hit and 15 that what you see is inconsistent with Marilyn

1o started to bleed and then hit repeated times she was 16 Sheppard being struck where she laid there?

1T down on the bed. Could she have been in some other 17 A Tes.
18 position initiaily sitting or on the side or some 14 9. Ckay.

14 other position and hit initially or choked or some 1¢ A The blood stain patterns, like I told you, it
20 other without any blood shed, without any blood 20 is clear that after the blood came to the surface she
21 spatter, she could have been in some other position. 21 was hit right in that position causing these spatters
22T can only comment from the blood spatter that's 22 to radiate everywhere.
23 there. (nce she was down in that position it appears 23 Q. Ckay. Now let's talk about the positions of
24 that a great number of blows were hit right from where 24 the attacker during the attack. Can you offer any

25 she is. :5  observations regarding that?

3 36

1 Q. Nowyou said that the position of her body, 1 A Yes. This is 303. T just wanted to show this
2 that it was rot moved after she died? 2 is after Marilyn was removed. T just wanted to show
3 A Right. 3 you that there is a bed with right --

§ Q. Howdo you -- ezplain that to the jury. 4 MR. DEVER: fihat 1is the

5 B, Well, there are two bases for that. {ne is all 5 number on that?

% these stains that are on the door, and there are some ¢ A 303, That the bed ne:t to hers going towards I
7 on this other bed I will show you as well, the bed T believe that's the west, you cannot -- this is a

3 that was nest to Marilyn that radiated out, they all & limitation of the photograph. There is a lot of small
% point back right to where her head is. So it is 4 blood stains on that bed and on the pillow that
10 within reason that we can tell from the photographs i radiated from the side of her head.
11 her head was appro:imately in this position, whether 11 By the way, this stain, it looks like something
12 it was an inch up or an inch down, fine, but her head 12 was up here. In the original photograph that stain
13 was not up here and then hit and then pulled down, we 13 isn't there. Just how things change. Here -- this is
14 vould see -- you would see this huge stain underneath 14 300 and you see over here by the top right-hand
15 her coming down, but also it would cover up all these 15 corner, if you will, there is no large soaking stain,
16 radiating stains. 16 there is a soaking stain here. later on, I'm sure
17 Just like if you step in a water puddle, the 17 they had to remove her, they -- by doing that now all
18 stains go out like spokes in a wheel, that's exactly 1¢ of a sudden this photograph shows a large soaking
1Y what is observed here. All these stains radiate out 1% stain in this area that was caused by her removal.
20 from this point and nothing was moved after that. 20 But this surely wasn't there when it was first
21 0. Are you able to offer an opinion as to whether 21 photographed. Just an observation so you don't
22 or not the position of her body with her legs 22 interpret that any other way. But there are small

3 underneath the post over there, that that was the 23 stains on this bed which later on Dr. Kirk ezamines.
24 final position that she was in during the course of 24 Q. What number is that?

25 the attack? 25 MR. CARR: That's 1128,
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A, That's 1128, You can see that he is placing
measurement areas to where he sees the small stains.
He sees some very small stains on the underside again
of this pillow, and on 1130 these are more close-up
pictures of the stains that were on that bed. You can
see how small these stains were and they are again
radiating out. Most of them are hitting at about 40
degrees because they are coming directly across from
her head. And on 1129 on the pillow, again you can
see how there are very small stains on the pillow.

0.  That's the pillow on the other bed?

A, On the other bed. It confirms that the blood
stains were from down below and radiating out across
that area.

What Dr. Paul Kirk found in January is when he
looked at that room, the stains, when you looked at
the door, this is 1126, the stains that radiated out,
they restored the doors from the trial, they allowed
him to reconstruct that bedroom. The small stains,
and here is the large one, they go onfo the wall and
they stop right in this area. There is a void. There
is no staining on the wall. It goes all the way to
the north wall and then started wp again about two
feet on the north wall.

So just like T showed you before, it was clear

37
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attacker?

A. It is clear in my opinion, and I believe other
people that have examined this, from Dr. Paul Kirk to
myself to other blood stain pattern people that have
looked at this, that because of the stains you see on
the closet door and the other parts of the room, that
the attacker would have gotten considerable blood
spatter on them. This could include the face and hair
and shirt all the way down the pants. The stains that
were on the wall were up at least 24 inches or more.
At 30 inches, clearly when you were standing in that
area would have been hitting that attacker. Blood
would have gotten on his belt, pants, and potentially
the shoes and the other area.

Q. Do you know, Dr. Epstein, how high the mattress
or the bed was before the -- there would have been an
eposed area on the attacker?

A, I believe Mary Cowan measured that and it was
18 inches,

0. Socan you try to show, I don't know if the
jury can see?

A. 18 inches is approzimately the knee level,
appro:imately knee level. So of course then the
stains are going out so it would expose from at least
the knee level up that would have been erposed to a
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that something was in this area to block those stains,
otherwise there would be stains going all the way on
around the room. Then there are stains.

It continued on. He drew a diagram, number
1122, This is a diagram from looking down at the
bedroom that Dr. Kirk drew and he was really
indicating here that he saw blood stains on these two
doors, then there was an absence, a blood free area
region that went all the way around this area, and he
describes and has photographs showing blood stains
going around the whole room, not as many that were oa
the door but going around the whole room. And of
course on the bed all these spatters, and it shows
this area is blood free and this is consistent with --
at this area about three, two to three feet wide area
and it is consistent with a person standing there.
Q. End, accordingly, what can you say about the
position of the murderer or the attacker during the
assault of Marilyn Sheppard?
A. It is my opinion that the attacker was standing
down at the bottom of this bed, this is the northeast
bottom, northeast edge of the bed while bludgeoning
Marilyn Sheppard.
0.  Would the spatter emanating from Marilyn
Sheppard during the attack have landed on the

38

[ N L Y S N T

10

lot of blood spatter in this case.

0. Rnything else about the position of the
murderer during the attack that you need to indicate?
A. Yo

0. Let's move on to -- what hand, right or left,
can you determine from the blood spatter which hand,
right or left, the attacker used during the course of
the attack?

A. I could not determine if the attacker was right
or left-handed from the blood spatter that is there,
It is on those doors especially there was no -- I did
not see any -- there could be some mized in with the
impact but T couldn't see a lot of castoff stains,
in-line stains that might give you a clue as to
castoff, but I could not determine from the blood
spatter if the person was right or left-handed. The
perpetrator could have been either right or
left-handed from the blood spatter. Now others may be
able to give opinions. Sometimes medical ezaminers, I
don't know if they will delve into this or not, but I
could not determine.

MR, GILBERT: We are going to
take a break now. I got the signal from the
Judge.

THE COURT: Actually I got

40
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1 the signal from my bailiff. I number 1138. You can see the scale go down below it.
2 Ladies and gentlemen, we will take a 2 That's one inch and you can see that this is looking
3 nid-norning break. We will work this one 3 straight on the door, it's almost symmetrical, slight
4 around you. If you want to return to the 4 rumning down, if you will, but there is -- this is too
5 fourth floor, you can, just come back up and we 5 large of a stain to be produced by impact. Impact
¢ will be ready to go. ¢ stalns are broken up into way smaller stains. This
7 Do not discuss this case among 7 was the stain that he observed and he had that stain
£ yourselves, do not permit anyone to discuss it ¢ scraped off and sent to him for further anmalysis.
4 with you or in your presence. You are 9 That wasn't done before the first trial and of course
1 instructed not to form or erpress an opinion on 10 this was very, very significant.
11 this case untii it is finally submitted to you. 1i Today we teach this in our courses. If you see
12 (Thereupon, a recess was had.) 17 Dbludgeoning, if you see dripping stains that look out
13 THE COURT: fou may continue 13 of place, we want to collect those stains at that
14 EY MR. GILBERT: 14 scene because it could have come from an attacker who
5 Q. I believe before the break, Mr. Epstein, we 5 was injured.
16 were talking about whether you could tell from the le 9. Sovyour opinion is that this large stain was
[T Dblood spatter amalysis what hand the attacker used. I T deposited on the door by some other mechanism?
18 believe you said you can't tell; is that right? 13 A Tes,
19 R, That's correct, from the blood spatter I cannot 1% Q. Can you tell us what other mechanism that would
20 tell, 200 be?
21 Q. Are you aware of what Paul Kirk thought about 21 A, Yes. The most likely is an accumulation of
22 that? 22 Dblood on a source and deposited a very short distance
25 A Yes. 23 away, not touching. There is no smearing here, I
24 Q. What did he think? 24 don't see any smearing along this edge, but a larger
42 44
1 the back doors, that there was an indication that this I accumulated, for instance, on a hand and then slightly
2 was from -- the pattern was produced by a left-handed I tossed, if you will, very close to that actual door
3 attacker, that he saw patterns there that were from 3 and deposited there.
4 flung off blood, and I do not see that in the 4 Q. Can you indicate the probable scurce ¢f this
5 photographs. [ do not agree with coming to 5ostain?
¢ that conclusion from the blood spatter evidence. ¢ A Well, it looks -- subsequently to the removal
7 Q.  Now you mentioned earlier about the large spots 7 there has been -- there was work done by Dr. Paul Kirk
8 or the large stain on the wardrobe door, closet door. & on some blood grouping. He observed some differences
9 1 nmade the mistake of saying wardrobe. Can you & in this blood, This was -- differences in this blood
10 ezplain more about that? 10 compared to the blood of Marilyn Sheppard. He
11 A, Yes. Showing 302, this is a picture that we 11 concluded that this came from a different person and
12 have seen similar before but it looks across the body 12 you will hear and there has been subsequent work since
13 of Marilyn Sheppard on to the doors and probably if 13 it was saved doing other DNA e:xaminations and the
14 not the most significant, one of the most significant 14 results of those that I have read work on indicate
15 things Dr. Kirk observed when he reezamined the room 5 that this blood came from a different source than
16 was that there was on this door hundreds of small 16 Marilyn Sheppard, indicates that in fact this came
17 stains but there was a large blood stain on the closet 7 from a different person, I believe someone else was
19 door that stood out that appeared different than the 19 Dbleeding in that room.
1% others. And this was about one inch in diameter. 19 9. Now let's talk about the pillow.
20 Today after people have had some training this 20 R, Once again on 302 we are talking about the
2. 1is eractly what they are looking for, is things that 21 pillow that is found above her head in the corner,
20 are different, that could be produced by a different 22 that's the southeast corner of the bed. This pillow
23 mechanism and could therefore be taken up to have 23 right here. We only have -- I only have two pictures.
24 other blood grouping done on these stains. 24 T will show you one showing this side of the pillow
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spatters on the piilow and you will see that a little
closer, they are soaked, and there is a large soaking
stain near the bottom of that pillow.

Now 1f you Look from a different view, this is
nunber 301, this is from the doorway looking across
the bed. But if we just look at the pillow if we can
where this shows the back side of the pillow as it lay
on the bed.

Now you can take a closer look at the pillow
itself. This is number 1104 and this is the side of
the pillow that's facing up as we viewed 1t across her
body. This was the radiating stains that were coning
across the bottom or the left-hand side in a soaking
stain here, and you can see some other impact spatter.
It's clear that this pillow was in that position when
she was being bludgeoned because these stains come on
top of it.

" These two stains, they look like they are two,
this is after the pillow has been removed and pulled
apart, you can see that that was folded in here and
these were once touching, It's hard to see but again

n 302 that's the area, you can't see it from this
projector. I'm sorry. But it is right in this area
where those two foids were right here. That then came
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part of the attack and then subsequently put down into
that position. There is also -- you can see a heavy
blood soaking area, two areas here, and this is a
contact stain, meaning just that, the pillow came in
contact with a large amount of blood, either on the
surface, on her face, fo soak into that pillow.
Ezactly how it was made, I can't determine.

Now there has been some attention over the
years to an apparent mark in that large soaking stain.
Do you see this large soaking stain here? There is an
apparent mark that you can sort of see here. I sort
of call it almost like a horseshoe appearance. Here
and here. There was a lot of time and energy spent on
evaluating how and what made that or could we tell
ezactly what made that apparent mark.
§.  What can you say about that?
A. [ cansay this: That this apparent mark, and I
will show you a close-up here in a second.
0. What number?
A, This number is 82. We are talking about this
outline here and here. In my opinion is nade by a
folding action. It looks like an ezact -- if you look
at the outline, the symmetry on the other side is
eactly the same. There is an apparent folding in

X —1 SN O e o

side that radiate up from her beating.

0.  Would you say, Mr. Epstein, that the position
of that pillow and given the spatfer that's on the
pillow, was that pillow in that position during the
course of the attack?

A. I believe it was in that position at the end of
the attack, when she was being bludgeoned in that
position. It probably wasn't there initially because
there 1s some other stains that are found on the flip
side, if you will, the bottom side of this pillow.

0.  Eut when the attack concluded, this is the
position that that pillow would have been based on the
fact that there was spatter on there; is that right?
A.  Yes, a spatter on this fold area as weil.
That's where it appears to be, it could have sligntly
been moved a little, buf not significant. It was in
that position.

0. Now let's look at the other side.

A, The other side of the pillow, 1105, you can see
thig is the other side of the pillow. It has some
spatter on it as well.

0.  What does that tell you?

A That means I believe that surface was available
to receive some impact as well. It could have been
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type of blotting action. Ezactly how long it would
take to stand or how that was actually produced, I do
not know.

I do not believe that this was made by an
instrument or an item coming in contact for two main
reasons. One is what I just said, the symmetry, and
the other is this is totally within the blood stain.
If you would have something that was bloody and came
down on that item, it would tend to put the mark
outside the edges of the large source. Although I
can't establish eractly how this was made, it -- from
my ezperience 1t appears to have been made by some
folding action and then deposited down, whether it
contacted the face or some other bloody pool and then
subsequently folded as well. On many blood stains you
cannot absolutely determine what caused thenm,

In our workshops, because of this case we --
before students come to any conclusion whether & knife
nade a certain blood mark or some tool, you must be
able to reproduce that stain. We are not in a
guessing game here. We don't want to imply to you or
fo anybody else that a certain instrument made this
nark. That isn't what you want. If in fact you
believe it was made by a cerfain instrument, you
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mark.
Q. Is there anything else that you can say
about -- from your perspective as a blood stain
pattern analyst about the pillow?
A, No.
@ Now I want to call your attention to a blood
stain on the edge of the bed. Can we talk about that
for a minute?
A, This is number 301. T believe what you are
referring to, and Dr. Kirk saw this in January, was
this stain on the edge of the bed, of the corner edge
of the mattress, and of course I can't e:amine that
now. It's not in eristence. So I have to rely on
this photograph and the observations of other people.
Eut this photograph indicates to me, and it was
described by Dr. Kirk as a -- he said hemolyzed, but
it is a diluted, it is a diluted stain. It isn't like
all the other blood that was here. It was blood that
had -- that some liquid had been deposited on and then
it diffused out. That's erzactly what this looks like,
It is blood that has gone out to the edges and is
diffuse. This was consistent with a wet object coming
in contact with blood that was already there. That's
really the observation that he made.
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found on his left knee about siz inches by siz inches
and siz inches by four inches and it is 18 inches wp
from the floor. Mary Cowan had measured on his -- on
her knee, his knee, and this is the same distance as
found on the bed, and this would be consistent with
hin leaning against this bed area with a wet knee
after he allegedly was down at the lake,
0. Now let's talk about other areas of blood in
this case. Are you aware of stains that were
deposited throughout the house?
A, Tes.
0. And tell us what you have been able to
determine about the number of stains and where they
were located.
A, Yes. It was clear that there was a lot of
effort put into the evaluation of blocd stains at the
crime scene. Although it wasn't right away, Mary
Cowan went to the crime scene on July 11th and Henry
Donnybrocks from the police department later in the
nonth, I think the 22nd or 23rd, and then many, some
other days after that.

They looked for, in the stairways, coming from
the bedroom down and from the landing down to the
basement they looked for blood stains and they found
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with the facts and circumstances of this case, what do

you know?
A,  What is significant --
MR. DEVER: I'n going to
obiect, Your Honor.
THE COURT: I'm sorry, T was

coughing and 7 quess I'm going to have to hear
that question again.
0. The question was, you have read the testimony
of Ir. Sheppard; is that right?
A Tes.
0.  And you know about what he described concerning
the events that night?
A, Tes,
0. And based on what you know about what he
described about the events that night, can you erplain
how it is that that stain qot there on the bed?
MR, DEVER: Objection.
THE COURT: Overruled. If
you can. You will have a chance to cross
ezanine him on that.
A.  Yes. [ believe this is consistent with, as I
said, a wet object coming in contact with the blood on
the bed. This would be consistent with what was found
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room and found them. They found stains in the --
going out to the porch. They found stains in many
areas of the house. Over 60 blood stains.

Q. Can you show through the photographs, give the
jury an idea of where the stains were located?

A, Yes. If I can just add one thing. These
stains, they did what we call a presumptive test,
which is used today. They used a chemical test, a
numper of them, one called the benzidine test, the
other leucomalachite green, another one
phenylethylene, A1l these are chemicals that when in
the presence of blood they will turn a color.

Eut it is any blood will turn colors. By
positive you are just finding blood. It could be cow
blood, cat blood, human blood. We don't know. These
are the stains that they described as finding and they
circled them with chalk to locate them.

This is a photograph looking up from the
landing on the first floor up towards the second
floor. This is 306. Just to give you an idea of the
stains that were found, Mary Cowan and Henry
Dombrowski did a terrific job in documenting. They
described ezactly which stair each of these stains
were found on.



day bed and there are a couple of stairs that go down
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1 stairways on both the flat surface and the riser i to the -- in the other direction into the kitchen.
2 surface of the stairs, And you can see here is cre 2 There was a number of stains found on the stairs, nine
3 that Is circled or the riser, this is looking up the > stains, going into the kitchen, some small stains as
{ stairs. There is another one here. This projector 4 well that gave a positive reaction to blood.
"5 doesn't project well, There is another one circled 5 As you came down these stairs and turned
¢ here and here. It shows you these small stains, all t  towards this day bed, this is 253, actually it's 3077,
7 of them maybe averaging about a quarter of an inch. T you have two numbers here, plaintiff's ezhibit 253,
§ At least one has a directionality coming down. You & you can see coming down from the stairs and then
& can see that tear drop. “ coming into the L part, what is described as a living
10 This is looking -- this is number 305, 10 room area, the day bed is where Dr. Sheppard said he
11 Sometimes these photos will have this optical 11 fell asleep, and there is a number of stains they have
2 illusicn, which way is going up or down, but this is, 1. marked here, circled with chalk and then marked about
13 at least from there, this is stairs coming down. This 15 siz stains that they found in the carpet. They
14 1is a top surface. 14 described them, both Mary Cowan and Mr. Dombrowski,
15 MR. DEVER: Do you have the 15 they found these using another technique called
16 echibit number, please? 16 luminol, that is again a technique for blood that gave
11 THE WITNESS: 305, 17 3 positive reaction, they circled them but there
18 MR, DEVER: That's from the 1¢ wasn't enough to do anything more with, to confirm
19 second to the first floor? 14 these stains.
20 THE WITNESS: The first one? 200 Q.  Going on, 255, further on as you turn the
2 VR. DEVER: The one you are 21 corner, this right here where this chair is is where
22 locking at right now? 22 the day bed, you can see part of the day bed right in
23 THE WITNESS: That's 305, 25 this corner. As you turn into the living room they
2 MR. DEVER: What 1s it a view 24 found a significant number of other stains, nine or
25 of? 25 ten other stains that have the appearance of a trail.
54 56
1 THZ WITNESS: This is a view of 1 I don't know what we can say about that but we will
Z the stairs coming down from the second floor ¢ talk about it.
3 down to the first floor. Like I said, the 3 MR, MASON: What e:hibit Is
4 photo is showing circled stains that are found 4 this?
5 both on the flat surface and the vertical 5 A 255, This is the door then that goes out
6 surface. As Mary Cowan documented about 25 or t  toward the porch and then the lake.
1 26 that gave a positive result on this chemical 7 This is 1087, Showing again close-up of some
¢ test for blood. 8 other stains along that same path that were near that
6 This 1s probably a better overall. ¢ dresser that were positive for blood.
19 This is number 1077 and it gives you a 10 304, This is to show you that dresser, the
11 better -- those were close-ups. Maybe we 1l stains that were there and the door that goes out to
12 should have shown them after this. But this 12 the porch area because right down in the wood area of
13 shows the stairs going from -- this is the 13 the porch on 254 you see some circled blood stains as
14 landing on the first floor and these stairs go 14 well, what was identified as blood.
15 directly upstairs and go directly intc the 15 MR, MASON: fhat e:zhibit is
14 bedroom where Marilyn Sheppard was found. So 1o that?
17 these are the stains. A number of these stains ] MR. CARR: That's 254.
1% were found on these stairs. 18 A, 311 shows -- this is the living room now going
19 Q. Can you describe what's on the lower left-hand 1« all the way through the living room and turning
26 corner there in that erhibit? 20 towards the other side where the office of Dr.
21 A Yes. Right here is the corner of what has been 21 Sheppard was. Criginally there was a medical bag that
20 described as the day bed where Dr. Sheppard indicated 22 was found tipped over but later they obviously
23 he fell asleep and was on this day bed. There are 23 searched for blood and they found these five stains
24 stairs that come down into the living room toward the 20 and actually a stain over on the woodwork that was
25 25 positive for blood.



SO 1 Sy T B G D pea

—
™S e

5

EPONEEN

o~

€ e e

[T S

57 59
1 Inside the office they searched for blood and I Q. 2nd can you identify which ones those were?
¢ 312 they found there was a chair that was sitting 2 A Yes. In general terms there were -- two of the
3 here, but on the mat that protects fer underneath the 3 stains coming from the second floor on the stairs to
4 chair they found those five stains that were positive 4 the landing were taken and removed and determined to
5 for blood. 5 Dbe human blood. Two of the stains that went from the
5 They came back to the landing and opened, there 5 landing on the stairs down to the basement were
T are stairs going down to the basement, this is 313, 7 determined to be human blood. And one stain between
§  they searched and observed a number of blood stains ¢ the landing and the I believe the living room was
% qgoing down on the stairs going down into the basement % determined to be human blocd. There was one stain
10 and they circled those stains. 10 towards the kitchen that was determined to be non
11 As T mentioned to you, there was a landing that 11 human blood. No other stains were tested to deternine
2 if you went one way it went into the living room, if 2 whether they were human blood or not.
13 you went the other way it went into the kitchen. (n 13 Q. Did these stains have to be removed and taken
14 250, here are scme ezaminers pointing to some staing 14 to a laboratory?
15 that are observed on the risers and inte the surfaces 15 A Yes, they were removed either by Mary Cowan or
¢ of the stairs going the other way into the kitchen. le Mr. Dombrowski and taken hack to the laboratory for
17 Q. HMr. Epstein, I want to ask you a question just 17 ezamination.
1% so the Jury has a frame of reference. That's the 18 Q.  Now typically in the work that you do in blood
19 landing over here that ends from the stairs going up 14 stain pattern, when you are faced with what appears to
20 to the second floor; is that right? 20 be an apparent trail of blood of this magnitude, in
21 A Yes. :1  order to determine the origin and meaning of that
22 Q. And on the other side are the steps going into 2 trall, what would you need to do?
23 that area where the day bed is? i A Youwould need to take a representative sample
24 A Yes. 24 of this apparent trail or any stains you thought were
25 MR, MASON: Which exhibit is 25 unusual and determine if it's human and then to
58 60

this? 1 determine, as much as possible, with respect to who it
THE COURT: 240, 2 came from, namely blood grouping or DNA is what we

A, Yes. When you come down from the downstairs 3 would do today. So you need -- you cannot say

you can go into the living room or into the kitchen, 4 anything without knowing if it is human blood or whose

0. Ckay. Is that it for the blood trail? 5 blood it is.

A Tes. 6 Q. In this case could you determine whether or not

0. You may want to take a seat for a second and I 7 the trail was produced by anything connected to the

will ask you a few questions. ¢ crime scene?

A, That's fine. 4 MR, DEVER: I'm going to

0.  Now you indicated that there were at least o0 10 object, Your Honor.

stains that you described throughout that house; is 11 THE CCURT: Overruled.

that right? 12 A, Fromwhat T just stated, without determining

A TYes. 13 these stains that are in that home, you can't

0. And Mary Cowan and Henry Dombrowski formed what 14 determine if they are human blood, I can't determine
you call some presumptive tests to determine the 15 whether they were coming from a specific person or
presence of blood? 16 not. So I cannot establish e:xactly how these or when
A, Ves, they did. 17 they were deposited in these areas.

0. Do you know whether or not any of these stalns & Q. You mentioned the notion of blood grouping.

were actually tested and identified as human blood? 1% Tell the jury what blood grouping is.

A, Ves. 20 A, Well, in the 1950s we couldn't do as much as we
0.  And out of the approzimate b stains, how many 21 can do today with blood. However, we could do, and I
were tested for human blood? 2. performed in the '60s, we can perform ABO blood

A Actually there was five that were tested and 23 grouping, the standard blood group that people are
determined to be human blood and one was tested and 24 aware of and there was some grouping being dome in the
determined not to be human blood. 25 MN blood group system, and some in the RH system which
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we have heard about. The techniques were not as
sensitive but they still could be done at that time on
blood stains that were found.

0. Now with the five stains that were removed to
the lab, two in the basement stairs, two between the
first and second floor and one on the landing geing
from the landing to the kitchen, are you aware if any
of those stains were subjected to the ABC grouping
system in connection with this investigation?

A, They were not grouped. Mary Cowan indicates in
her -- at least in her testimony, I think it 1s inm her
report as well, that in her opinion there was not
enough material there to give satisfactory groupings
results.

0. Based on the description of the stains that you
saw 1n Mary Cowan's report and the photographs, and
your knowledge of this technology that eristed, would
you have attempted to do an ABC testing?

A, Yes, I would have attempted to do the grouping
because it -- it looked like at least a number of
those, probably a half a dozen of the stains were
large enough to at least attempt. Whether they would
have gotten results we are not sure, hut without
attempting it we surely have no results now., So I
would have attempted blood grouping on a number of
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A, Tell T have already testified that just the
appearance of it does look like a trail, but the
significance of that without knowing in fact that it
is human blood, it well could have -- we don't know
what the significance is, but it appears to be a
trail,

Q. And if this is a trail, do you have an opinion
as to whether that trial could have been caused by a
dripping weapon?

A, If all the stains that we have seen were from &
human of the same blood group, if this all came from
one person, then what your question is could this have
come from a weapon that was used to murder Marilyn
Sheppard dripping all these stains down the stairs
around to these different areas, my opinion is that
would not be possible with any common weapon that you
would use. We have done many tests, Dr, Kirk
performed some, I have and many others, taking an
actual weapon and dipping it into blood and getting a
ma:imum amount of blood and walking and you will get
15, 20 drops and then there is no blood to replenish
it. It's almost like if T put my finger in this water
and 1ift it out, you will get just a few drops. There
are maybe four drops and it's going to stop because
there is nothing to replenish that source.
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those stains.
Q.  What potential information, valuable
information could have been obtained from the process
of doing the blood grouping of those stains?
A.  Assuming now that the stain, these five stains,
but other stairns were human, which we can't -- if they
are first determined to be human, if we found out that
this blood was of the blood group of Marilyn Sheppard,
then we can assign this came from her, whether it was
associated with the murder or not, we don't know. If
it came from Sam Sheppard, Dr. Sam Sheppard, then we
could assume that he potentially was bleeding in this
home. 1If it came from a completely different person,
then it would indicate that this blood came from
another person bleeding in this home. 2nd that's
where it is of most useful and is used today all the
time is when there is a foreign blood that we can
determine came from someone other than the victim.
0. In your e:perience have you seen trails similar
to this leaving a murder room or a crime scenme?

MR, DEVER: I'm going to

object, Your Honor.

THE CCURT: Sustained.
0.  Did this look like a trail, at least apparently
look like a trail to you of blood?
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So if there is blood on a weapon and you start
walking with it, blood will come off of it and then it
will stop. You will never get the number of stains
that you will need in that trail, and let me assure
you this is only assuming that all this was coming
from one source, which we don't know.

Q.  If this, the size and number of the spots that
you saw throughout that house, if it's connected to
the crime scene what is the most likely source of that
blood?

A, Well if all these stains were associated with
this murder --

MR. DEVER: I'n going to
object to that question.

THE CGURT: You object to the
question?

MR. DEVER: Yes.,

THE CCURT: Cverruled.

A, If all these stains were associated with this
marder, to get that number of stains there would have
to be a replenishing supply of blood and this would be
consistent with someone being cut and dripping blood.
T must say that the size of some of these stains
aren't the large stains that we see and so to produce
those size stains there would have to be some swinging

64



65 67

I action or blood hitting some other objects while the I the nezt day. And she found one diffuse stain in the
2 person was walking, I knee area that was about, like I said, siz inches long
3 But this only assumes, and I don't want to & and I believe it's four inches by si: inches. Diffuse
4 nmislead the jury, that this is blood that was 4 meaning spread out. It wasn't a solid stain in the

5 determined to come from one person and we don't know 5 left nee area.

6 that in this case at all. Many of these stains in 6 She described many other stains that were on

7 this house could have nothing to do with this murder, 1 the clothing, the color and the shape and some of them
§ absolutely nothing. They could have been there from § were blue and some of them were tan and none of them

9 Dbefore or whenever. “ gave a reaction for blood until she sprayed the pants
10 @, And if this was & trail, what would be the more 10 with luminol, which is one of these tests for blood,
11 likely source of that trail? i and she found in different areas she describes them
12 MR. DEVER: Objection, Your 17 and she makes a diagram of some of the areas where

13 Honor . I3 there was a positive reaction up in the pockets side
14 THE COURT: Overruled. 14 areas. But she tries to confirm this with other tests
15 A s I indicated, the active bleeding of & person 5 and they are all negative. S0 she can't confirm that.
le if it all came from one source. 16 And when questioned about that as we would be

IT Q.  Have you done erperiments with the nature of 1T questioned today, if you get a positive without a

19 active bleeding wounds leaving trails? 18 confirmation, you can just say that, you can say I

1 A Tes, 19 can't confirm it, I can't tell If that's blood or not
200 Q. And have you just described how that works? 20 blood.
21 A, Tes, in workshops we have actually reproduced a 21 There was no pattern of blood found on the
22 lot of the ezperiments that Dr. Kirk did. When he 22 trousers at all of any other blood. There has been no
23 came after the first trial he was asked about this 25 other blood found.

24 question, could you leave a blood trail from & weapon 24 Q. Ind what about the belt?
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I two where if vou put blood, a lot of blood on I of shoes and socks that Dr. Sheppard was wearing and

2 clothing, depending on what fabric, if it's cotton it 2 her notes indicate that no blood was found on those

3 would just be absorbed, if it is some synthetics wou 3 items,

4 will get some dripping off right away but then only a 4 Q.  What is the significance of the lack of blood

5 few stains, seven or eight stains and it won't 5 on those items and on the pants?

6 continue to drip. If you walked in blood you wouldn't 6 A, It is very significant. I mean, from the roon

T get drops of blood, you would get these smudges or 7 that Marilyn Sheppard was murdered in, the blood

8 Dbloody shoe print type of impressions. We have done i spatter that was present, the perpetrator would have

9 further e:zperiments then to demonstrate if you do have 4 had a lot of blood on their full surface down at least
10 an active bleeding source where you will drip blood 10 to the knees if not further, from other blood in that
11 until that bloody nose or bloody finger stops I room and the lack of blood on his, all his clothing
12 bleeding. 12 indicates that he was not there when that blood was

13 Q. Now let's talk about Dr. Sheppard's clothing 13 being spattered in that room. There is no blood found
14 and the significance of the clothing in this case as 14 on the leather belt and on the leather shoes which is
15 far as blood stain pattern. 5 very tenacious, will hold blood in its crevices and is
16 Do you want to resume your position here? 16 wery difficult to wash out.

7 A fes. 17 Q. Does that allow you to offer an opinion as fo

13 MR. CARR: This 1s 12 whether Dr. Sheppard was present in the murder room

16 plaintiff's echibit 315. 14 during the time that blood was being spattered?

200 A, There has only been furnished to me, and I 20 MR. DEVER: Objection.

21 don't know of any other photographs, the one 21 THE COURT: Overruled,

27 photograph of Dr. Sheppard's trousers and this is it. 27 R Tes. T actually just gave that opinion. That
23 TVhat has been described, there was a thorough 23 in my opinion these pants of Dr. Sheppard were not in

eramination of this pair of pants by Mary Cowan and it 24 the room. I would have expected to see a lot of blood
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I are a few stained in the knee which is very consistent L smear of blood on the crystal and deposits of blood in
2 with hin leaning against that bed after his pants were 2 the top link area and blood down on the band area. I
3 wet. But it is not a spatter like I showed you the 3 think if it is all right I will hold this up for the
4 impact type spatters that were present. { jury, May I do that?
5 Q. Now let's talk about the watch. Were you aware 5 Q. Sure. Go on and show it to the jury.
¢ that a watch, blood was found on it in the green bag o A We are going to need to pass this around so all
7 along with some other items on the bank going down 7 the jurors can see, I think we will need to maybe
8 towards the beach? ¢ pass this photo around.
4 MR, DEVER: Objection. Y9, Tes,
10 THE COURT: Whers 1t was 10 A But I'mpointing towards right here you can see
11 found or whether he was aware? 11 like a little air bubble that is also some moisture
1z MR. DEVER: Who is testifying 12 that's on the inside of the crystal and it's clear and
13 here? 13 everyone now believes that that was on or in the watch
14 THE COURT: Overruled, 14 before this July 4th incident.
15 A, Tes. 15 There is testimony that there was a number of
16 9. Do you know whether that watch was taken into lo  reasons why that could be. Dr. Sheppard was in,
1T possession of the authorities and ezamined at the [T pushing a boat and some other -- was ezposed to water.
18 tine? § It has no significance, I believe, in this case at
19 A TYes. There was two watches that were found in 19 all. It was there before.
20 this green bag that were said to have been found in 2 20 fhat does become significant is on the watch
21 green bag and they were both submitted to the 1 there are a number, especially down in this lower area
22 laboratory. 22 and up on top, some plood smears, and on the link up
25 Q. Now do you know what was donme in terms of the 23 here if you look when you get it, heavy deposits of
24 watch as far as from a criminalistic standpoint back 24 blood, a lot of blood on the links, smeared contact
70 72
I A Tes, I do. 1 There has been a lot of comment about some
2 Q. Tell us about that. 2 small stains that are observed, especially between the
3 A, Mary Cowan was asked to make a thorough ezam, 3 11 and 12:00 area. And if you look very closely it
{ I'msure, and there was an initial question that came & looks like there is a two or three, maybe four stains
5 up as they saw on Dr. Sam Sheppard's watch some 5 that are these very small millimeter size stains.
6 moisture underneath the crystal and there was a blood ¢ How were they produced? It is clear to me that
7 smear and blood contact stains on the watch and so a 7 these are all consistent with, they are associated
8 question came up of how can that be if he was dowr, § with the smears, they were produced when this smearing
9 how can that be if he was down at the water, wouldn't % action took place. Just like I showed you the hairs,
10 1if you were in the water to get the water underneath 10 you can get some small stains being produced there.
11 the crystal, wouldn't that wash off the blood stain, il These were not produced by being near an
12 and in fact that's ezactly what she did determine and 12 impact, at least there is not enough information here,
13 Ir. Kirk, too, that this -- let me show you 317, this 13 you would need a whole pattern, you would need
14 was the first photograph that I received in this case 14 spatters all over the watch and they simply aren't
15 and in this area right here there Is some apparent 13 there, So it is just from the removal of the watch
16 moisture and this is a very poor photograph., I 16 caused some of these stains. I think you need to look
17 couldn't do much with this myself. 17 ar it
1 Later I received, which I think I will show it, 12 Q.  You can pass that around to the jury.
19 it is easier to see, numper 44, I found out that this 15 THE COURT: May I have
20 was actually a color photograph that was printed in 2 counsel approach for a moment while they are
21 black and white, But here is a better photograph that 21 looking?
22 1 received, That's better. I will hold it up to the 2 (Thereupon, a discussion was had
23 jury in a second. 23 between Court and counsel at sidebar.)
2 The water is underneath where the three would 2 THE COURT: Mr. Gilbert, you
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I Q. Do you have an opinion as fo whether or not a 1 population would the M factor include, do you know?

2 trained forensic blood stain pattern analyst, what you 2 A Yes. There are three blood groups, main blood

3 could say as to the origin of any spots found on that 3 qgroups and M -- there is M, there is N, and there is

I watch? 4 MN. 3o the ¥ factor is found in two of those three. N

5 A Tes. 5 blood group general population 30 percent of the

¢ Q.  And what is your opinion? ¢ population, MV, 50 percent of the population, and N is

7 A My opinion, as I mentionmed, is that the stains 7 20 percent. So 80 percent of the population would

¢ that [ see with this photograph that was taken, this § have this M factor in its blood group.

& photograph was taken in 1954, the day after, July 5th, S Q. Now did you do any tests of your own to try to
10 from the ezamination of that photograph I believe it 10 replicate from smearing whether or not in that process
11 1is all consistent with contact staining, meaning a 1 you could get spots on a watch as appears in this
12 bloody source coming in contact within that actual 12 ezhibit, the '54 watch?

13 watch. That can be a number of things. One likely 13 A, Tes,
14 one is the actual removal of fingers, bloody fingers, 14 9. What did you do?
15 but could also be other material that came in contact 15 A, Because there is some question from some other
16 or hair from Marilyn Sheppard or some other contact 1¢  ezperts, and I'm sure you will hear some other
1T that made those stains. [T comments that there was a question whether these
19 9. In your opinion, it is not flying blood? 18 stains could have come from impact as opposed to just
19 A 1 believe there is not, this was not made by 19 being contact, I wanted to, and my colleague and I
20 1impact to -- in particular if you were referring to 20 want to demonstrate that this is easily produced and
21 bludgeoning of Marilyn Sheppard flying onto that 21 we did an ezperiment to show that. And we did that by
22 watch, There is not a pattern there. There is only 22 1 put on a watch that I took a photograph of, my
23 two or three small stains that are observed on the 25 colleague put some blood on his fingers and he removed
24 crystal or circunference of the area in these 24 the watch and put it down and after the stain has
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1 take a better look at it. Maybe more could be done. | photographed them and show the very small stains that

2 Q. Now did you know whether any attempt was made 2 can be produced in that methed.

3 to do grouping tests on the blood on that watch to 2 Wle did the ezperiment four other times. And

4§ deternine possible origin of the blood found on that 4 one other time it produced some small stains and other
5 watch? 5 times it did not. So it doesn't do that all the time.

¢ A, Tes, there was an attempt. & But it clearly can and is a likely source of small

9. And what can you tell us about that? 7 stain production when any hard surface is contacted.

§ A Mary Cowan swabbed blood off and deternined £ Q.  Nowwould you come down and we will look at

Y that it was in fact human blood. There was a test to & some other photographs here.

10 do that first called the precipitant test, and then 16 Now getting back to the position of her body,
11 she attempted to do ABO blood qrouping and her 11 can we take a look at some other blood on her body and
12 attempts didn't give what she thought were reliable 12 see what we can talk about?

13 results and which is the right approach. She calied I3 A dkay.

14 that inconclusive. She wasn't sure what the ABO blood 14 9. I'msorry, before we get into that --

15 group was. _ 13 MR, DEVER: E:zcuse me, can [
16 Marilyn Sheppard was blood group 0. She 16 see those? May we approach the bench, Your
17 couldn't determine on that watch. She then went on, 17 Honor?

18 she and a Dr. Marsters later on also took blood from 18 THE COURT: ves.

16 the watch and determined the status of the M factor in 19 (Thereupon, a discussion was had

20 the MN group and determined that there was ¥ factor 20 between Court and counsel at sidebar.)

20 present and that was the same factor, M, that Marilyn 21 Q. Mr. Epstein, would you come down here?

22 Sheppard had, although it is common, but that's 27 MR. CARR: This is echibit
23 consistent then with Marilyn Sheppard's blood and that 23 1109,

24 was the opinion that she gave at that time. 24 Q. Mr. Epstein, would you look at that photograph.




1 19

1 and on her right arm. Is there anything that you can 1 side.

¢ tell us about those staing? 2 Q. I wanted to ask -- you can go ahead and take a

3 A, Yes. I think what you are referring to, we 3 seat. Were you subsequently provided with photographs
4 actually have another shot that we will show in a & that were taken of Dr. Sam Sheppard's watch in 19447

5 setond, but there are some stains on her abdomen side 5 A TYes.

6 here, right under her breast, and there is a large ¢ Q.  And what were you able to determine about the

7 deposit of blood on her right arm and a possible drip T condition of that watch as compared to the original

§ of blood on her right arm. There is also some blood §  photographs of the watch in 19542

9 on her left wrist. S A, In comparison there was a -- it wasn't the same
10 I would like to comment on this stain, this 10 watch with respect to blood on the surface. It is

11 large deposit on her right arm, I indicated in my 11 clear, and I have mentioned and I have documented the
12 report to you that there is a large stain that Dr, 2 number of times Mary Cowan and Dr. Marsters, they

13 Kirk saw and it was removed from the door, the closet 13 removed blood to do these tests for blood grouping and
14 door. Now at a crime scene, I indicated, because we 14 for human blood.

15 don't have a lot of photographs, we don't have the 1 The photographs that were taken in 1964 are

1o items, but we are looking for anything that's unusual, 1o completely different. There is no blood smears on the
17 and the other stains may have been taken at that time 17 face and crystal or blood deposits or heavy blood

18 that could have been helpful, but the pecple at that 1¢ deposits on the links, they are better seen in the

19 tinme, because of training, didn't appreciate that. 191954, There is a series of pictures that were taken
20 This is one of those types of stains. It looks 20 of all the links that were taken in 1966, In my
21 tome, we can't teil for sure but there is a large 21 opinion there is -- you cannot make any valid
22 deposit here of blood that could have come from 22 interpretation of any of these mechanisms that cause
23 Marilyn Sheppard, but this apparent drop area, I would 23 staining because the blood that was originally there
24 have removed that stain to do further grouping. Could 24 is not there any more. A lot of it is all smeared and
25 that have been from a different source, the 25 wiped.
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1 perpetrator bleeding and dropping down there? It's 1 Q. Now showing you what has been marked as -- what
2 just what I want to point this to the jury is there is 2 has been called 173, were you at the coroner's able to
3 some stains that could have been obtained that may 3 see g digitalized recreation of the watch band? 1t

4 have given more information. At that time it was not 4 was a huge photograph.

5 commonly known, though, so I only point it out as 5 A Yes,

6 other things that could have been done. £ Q. That was put together and I believe the jury

7 Cn 1108 is a close-up of this area on her side 7 saw it in opening statement.

3 and abdomen. You can see that there is smears and 5 Showing you a section of that, is that part of

% some smaller deposits on her side and abdomen. And “ what you saw at the coroner's office?
10 how did these get there? If this is some sort of 19 A, Yes. Number 173 is a photograph of one section
11 contact it could be blood -- she has blood on her 11 of the watch band taken in 196, It was part of that
2 wrist, a heavy deposit and blood on her hands. This 12 large display.

3 well could have been her contacting herself. 13 Q. Did it look like the blood had been wiped off?
14 Could it be the perpetrator contacting or some 14 A, Well, what is present, and of course I don't
15 other material, we don't have a crystal ball, we can't 15 know if it is blood --

16 tell, but it is surely some sort of contact of a l¢ VR. DEVER: Chijection to the

17 bloody source orto her side and abdomen. There is a 13 form of the question.

1§ comment, and I can't tell, this is the only photo, was 18 THE CCURT: Sustained.

15 there any blood on her breast? That's the limitation 19 Q. TWell what were you able to observe in your
20 of a photograph. You can see some darkening here but 20 comparing the photographs?
21 you don't know if that's blood at all. It could be 21 A, In this photograph --

22 Just the photograph and the way it was taken. So you 22 THE CCURT: fhere is the big

2% have to be very cautious about interpreting these 23 e-hibit? Do you want to use it?

74 stains and how they were made. ALl you can see for 2 MR, GILBERT: If they would let

25 me use it.

~o
(@2l

sure 1s it was a bloody source made contact with her
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1 THE COURT: If you would let I removed. I don't see how you could use this in any
20 hin use it. 2 other way than to show the -- a good picture of the
3 MR. GILEERT: They paid for it, 3 watch,
4 THE COURT: It is all right 4 Q. Do you notice any damage to the watch here?
5 with the state, Mr. Gilbert, I think it is 3 Ao Well, T don't know if there is damage. There
0 sitting over here. Let's reference that, 6 15 a separation over here between 29 and 30 and there
i MR. GILEERT: This is state's 7 1is some separation between five and seven, but I have
8 erhibit 176, € no idea if that's damage or not.
4 THE COURT: Al right. % 9. As acriminalist are you in a position to offer
1 Froceed. 10 any observations and opinions as to what more could
11 Q. Mr. Bpstein, is this the watch that you saw? 11 have been done with the trace evidence in this case?
12 A fes. This is the photograph, it is a composite 12 A Tes.
13 of all the links that were taken by a photographer and 13 Q. And can you tell the ladies and gentlenen of
14 put together and I saw that at the coroner's office. 14 the jury what your opinion is on that?
15 @.  And this is a composite done of photographs 15 A I believe in a couple of areas more could have
16 from 1%6; is that right? ¢ been done, In particular there was a number of items
1T A, Yes. Eefore the 1966 trial. I don't know [T that were picked up on the floor area of the bedroon.
18 ezactly when the photographs were taken but it was for 18 There was a small piece of leather that was found,
18 that. 19 there was some apparent fingernail polish that turned
200 Q. 2And you were aware that Mary Cowan and maybe 20 out not to be fingernail polish but other red paint
21 others had did work on the watch for blood grouping; 21 type of material that could have been further looked
22 1s that right? 27 at to deternine if they were deposited there from some
23 A Tes. 23 other person besides Marilyn or Sam Sheppard.
24 9. Now is there anything that you could -- 24 But the most important area I think that could
82 84
I watch? | sand that was found on and in Dr. Sheppard's clothing.
2 A, Well I don't know 1f there is any blood on this 2 Q. Why is that significant?
3 watch. Let me explain why in my opinion this 3 A Well, there is guestions here of course whether
{  photograph representing the watch in 1966 shouldn't be § Dr. Sheppard, he related a story of what happened. Is
5 used at all for blood spatter interpretation. If you 5 that true or not and did he perpetrate this crime and
6 simply look at the 1954 photograph, which T have here ¢ go out into the lake and wash up and then just make
7 number 44 and the jury saw, they saw blood, I'11 put 7 this whole story up and come upstairs and proceed, or
§ this in the same relative position, if you can hold 9 was he down at the beach overtaken by a perpetrator?
9 that, There was blood smears on the lower portion of G Jhich he says he was then, and I think the sand helps
(10 the crystal. There is nome here. There are these 10 potentially to ezplain that and maybe further things
{1 contact, heavy confact blood on this area here, I Il could have been done.
2 don't know what you call that on a watch, and there 2 Q.  Where was sand found in the criminalistic
13 were some smaller stains that were on the rim, None 13 investigation of this case?
14 of that is present in this. 14 A, Mary Cowan, as I said, did a thorough
5 There is heavy blood staining, you can see 15 eramination in her report. She finds sand, a large
16  smears, contact smears on the links., ALl these first 16 amount of sand in the cuffs of Dr. Sheppard's pants as
17 five links and there are none, these stains aren't 17 well as she finds sand in all the other four pockets,
18 present in this photograph and it appears that there 18 the front, right and left and the rear right and left.
16 is some description of some small reddish stains in 1¢  And there is sand also demonstrated at trial when she
20 the grooves that are hard to see even for the jury at 20 1is eramining the shoes, there is a lot of sand in his
21 that distance. These grooves that well could be 21 shoes,
22 there, the residue of removing the blood for testing. 22 Now this to me may have been very significant.
L But to interpret these small stains that are 23 How did this sand get into the pants in all these
24 inside these grooves came from some impact way back in 24 areas. Is this consistent or more consistent with him
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1 on the beach or him doing some other action. It seems l THE COURT: Overruled.

2 o me this is consistent with him being on the beach ! Proceed.

3 and sand being deposited in these areas. > A TYes, based on my review and evaluation of the

4 Q. Now, Mr. Epstein, there have been anti-Sheppard 4 Dlood stain patterns in particular, out of all these

5 people who have said that he must have washed off his 5 things that we have discussed there are two major

5 clothing. % things that strike me about the evaluation. First let

7 MR. DEVER: {hbjection. T me say I do not know, I do not know who killed Marilyn

! THE CCURT: ell he is ¢ Sheppard. However, I do not believe Dr. Sam Sheppard

4 framing a question but try to limit it if you O filled --

15 can, 10 VR, DEVER: Cbjection.

11 Q.  There are people who have said, and I suspect 11 THE COURT: Overruled,

12 the prosecution will try to say this, or the defense, 12 A -- killed Marilyn Sheppard for two reasons of

13 that Dr. Sheppard washed off his clothing. 13 the blood spatter interpretation. One is from all the
14 MR. DEVER: Chjection. 14 gpatter that was in that room I would espect the

15 THE CCURT: Anticipating, if 15 perpetrator to have considerable amount of spatter on
14 that were to be the case. Go ahead. 16 his clothing, including his belt, pants, and shoes,

17 Q.  What can you say about that in this case? 17 and his clothing did not have that.

& A Inthis case or any case, if you have blood on 14 The second major reason is there is this large
19 ¢lothing, you washing does a wonderful job. People 14 unique blood stain that was found on the closet door
20 throw things in the washing machine with Tide ali the 2l that clearly was not from the beating of Marilyn
21 time and it will wash blood out. 21 Sheppard but was deposited from some other mechanism,
22 In this particular case or any case can a 22 most likely that of the perpetrator and blood grouping
23 person have blood on their pants in this situation or 23 indicating that this is different.

24 shoes or other items and wash that blood cut? It 24 MR, DEVER: Chiection, Your
25 would be very unlikely to be able to be done on 25 Honor.
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1 leather items, the belt and the shoes. 1 THE CCURT: Overruled,

: Mary Cowan and Dr. Kirk in particular did i Proceed.

3 erperiments to show that it soaks into the leather 5 A, Those are the two major observations from the

4 areas in particular. Many minutes of washing you & Dblood spatter evaluation.

5 still have blood there. Mary Cowan put one drop of 5 MR. GILBERT: Thank you. I

6 blood on some pants and washed out with three to four ¢ have no further questions.

7 minutes and there was no blood detectable. 7 THE CCURT: Ladies and

8 Is it possible to wash out the blood? TYes, it £ gentlemen, we will break for lunch at this

4 is possible to wash out the blood. You would have to 4 point. I'm going to remind you do not discuss
10 consciously have to do that. I think in this case you 1t this case among yourselves, do not permit
11 would have found residue especially in the leather 11 anyone to discuss it with you or in your

12 areas of his clothing. 12 presence. You are instructed not to form or
13 Q.  Finally, Mr. Epstein, as a result of your 13 epress an opinion on this case until it is
14 entire review of this case, the 200 or 300 hours that It finally submitted to you.

15 you put into it, all the work that you have done, have 15 Be ready to be called into the
16 you reached some conclusions based on reasonable 16 courtroon at 1:35.

7 scientific certainty regarding this case? 17 {Thereupon, a luncheon recess was
19 A Yes. 18 had.)

18 9.  And what conclusions have you reached? 16 ----
20 MR, DEVER: Chiection, 20
JAl THE COURT: fould you like to 21

2 be -- I'11 give you a sidebar., Is there some 22
23 specific thing? 23
4 YR. DEVER: I'm making my 2
1N ")E



89

WEDNESDAY AFTERNOON SESSION, MARCH I, 2000

il
THE COURT:
remain under oath.
Mr. Dever, you may cross esamine.

Mr. Epstein, you

CROSS EXAMINATION OF EARTON PAUL EPSTEIN

BY MR. DEVER:
Q. Good afternoon, Mr. Fpstein.
A Yes,
0. It is not doctor, is it?
A, No, it is not. T only received my bachelor of
science degree, It is true that it is Mr. Epstein,
not Dr. Epstein,
Q. Tou were at Berkeley in the '60s; is that
right?
A, Yes, it was.
0. That would be an interesting conversation to
have with you af arother time.

You were a student of Dr. Faul Xirk; is that
right?
A, Yes, I was,
0. That's when you were pursuing your bachelor of
science; 1s that correct?
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R, If there is enough information there, as I
nentioned before, you have to have a sufficient number
of stains and their size and distribution, you can
nmake certain interpretations,

0. Ind this would require some basic understanding
of basic physics, would it not?

R, Tes, generally a lot of the areas of physics
and nathenatics and chemistry.

0. And also fluid dynamics would also be something
that would be involved in this?

R, Probably so, yes.

Q.  And the understanding of what is known as
surface tension?

A, Tes.

Q. And the understanding that objects of liquid
terd to cling to one another; is that correct?

R, Or they tend to form small spheres, ves.

Q. And then once these particular objects of
iiquid are accelerated, and I mean the tern
accelerated by a level of force applied to them, then
they can breakdown into smaller sizes than what would
normally be found in droplets; is that correct?

A, That's one mechanism to break up stains, when

1t is impacted it will break up into small stains.
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university,

0. At that point in time the subject or the
discipline of blood spatter analysis was in its
infancy; is that fair fo say?

A, Tes, I would say that at that time only because
of Faul Kirk's work was it being studied or starting
to be studied. So as far as it being known and
studied by many, many people, it was in its infancy.
Q. And since that time it has become a recognized
subspecialty under the area of forensic sciences, has
it not?

A, I don't know if you can call it subspecialty,
but, yes, there has definitely been more attention to
that and people have started to use it more and stuay
it more.

Q. And the particular science that would be
required to understand this phenomenon of biood
spatter pattern analysis, this is patterns, right,
that we are discussing?

A Yes, generally it is patterns, yes.

0.  That you find characteristics on & particular
item, a particular pattern that you find by the way or
the presence of the blood on that particular item, and
you can draw certain inferences as to how it came to
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like coughing up blood or people are injured and
coughing blood or blood hitting blood. Yes, if things
are broken up they will be smaller size, that's
correct,

0. So essentially it is accelerating that
particular object of liquid that will necessitate it
from dividing into smaller size than just a simple
droplet; is that correct?

A, No, I don't know what you mean by accelerating.
The stain, you mean if it is hit and it is broken up
into small stains, that's --

0.  There is an amount of enerqy that is applied to
the particular stain itself that causes it to diffuse,
would that be a fair characterization?

A. It would break it up into smaller stains.

0. In the particular subspecialty prior to the

work of Dr. Kirk, people who were working in the area
of dealing with blood, say for instance blood
technicians and people of that type of training would
have had the basic common understanding of smearing as
opposed to spattering, would they not?

R. 1 would think, I didn't survey people back

then, but in the United States blood spatter wasn't
really looked at until the '50s, but I would think
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-1 people observe things that they would make some I A I'mnot absolutely sure. I believe he had
2 conclusions with. 2 contact with other peoples involved in the case and

3 Q. And you would find particular types of common 3 they gave him my name and that's how I believe it,

{  characteristics from dealing with fluids such as 4 Q. So you never found out how he came to find you;

5 Dblood, would you not, as far as being able to 5 1s that correct?

¢ distinguish between a smear and a spatter? ¢ A It may have been through another colleague,

T A Iny time? Generally a general overall smear is T Q. And who was that other colleague?

§  recognizable. 2 A T think it may have been through Dr. Peter

9 Q. Now you teach a course and you have identified % DeForest that may have given him my name.

10 & workbook that you have. How long is that set of 10 Q. And Peter DeForest was also a student of
11 eperiments that you have in the workbook for your 11 Kirk's; is that correct?
12 course, how long does that run for a period of time? : A TYes, that's correct.
13 A, How long does the course last? 3 Q. You at one point in time at least had some
Q. Yes. 14 filming done up in Minnesota, is that correct, for the
15 A, 40 hours. Zbout ome week. It is actually a 15 NCVA program?
1o little bit longer. As it turns out now we don't 1¢ A, TYes, that's correct.
1T accomplish all of the erperiments there, we had to 17 Q. And then there was some filming here on a Stage
12 cutout a couple, but the vast majority of the 1§ 1in Cleveland; is that correct?
19 erperiments are done in one week. 14 MR, GILBERT: Cbjection to the
20 Q. And during a one-week seminar then you are able 0 word "stage.”
21 to teach people who are in the forensic fields a 21 THE COURT: Overruled.
22 little bit about blood spatter pattern analysis; is 22 Q. Is that correct?
23 that right? 25 A There was some filming here in a warehouse
24 A, Yes. The purpose is to do just that, is te 24 where there was a duplication made or an attempt to
25 give them a recognition of what can be done for them 2% try to duplicate an area like the bedroom.
94 96

1 to have hands-on and sort of lead them then back to 1 Q.  And you participated in that filming, did you

2 their laboratories so they can then use this and then 2 not?

3 perforn other erperiments. It does not make them an 3 A Tes,

4 erpert. § Q.  Did you have a script that you worked off of?

5 Q. But it makes them at least to understand the 5 A Mo

¢ terminology, the language that's used; is that f Q. Was there a format as far as what you were to

T correct? T do during the period of filming?

& A Yes. ¢ A, Idon't know about format, I was asked -- my

4 Q.  And then the basic physical properties of 4 reason for coming was to try to demonstrate and to
19 blood, does it not? 10 prepare the room that looked similar to what the
11 A Yes, gives them a firsthand basic knowledge to 11 actual murder room was and then to demonstrate certain

2 carry on with their work. 12 blood spatter phenomenon.

1 Q. Now you became involved in this case through 13 Q. Ckay. And so what you did was -- basically was
14 the NOVA program; is that correct? 14 this a sclentific erperiment that you conducted or was
15 A VYes, that led to this testimony today, that's 15 this a reenactment or was this a -- I am uncertain as
16 how it began. However, as I mentioned before, I was 16 to what your role, were you as an expert or an actor?
17 aware of this case before that, I mean, when I was at 17 Where did you understand this to be?

¢ the university it was mentioned and through our 13 A T surely was not am actor. It was really to
19 workshops since 1983 for 17 years we have handed out 19 do -- as T sald, it was to demonstrate what types of
20 the affidavit of Paul ¥irk. So in that respect I have 20 actions could produce different types of spatter and
21 had contact with this before this NOVA project. 21 conditions., It wasn't to exactly duplicate everything
22 0. Ind did Marion Marcinsky contact you in order 22 that was in that crime scene, that would be virtually
23 to participate in the NOVA program? 23 impossible to do, but it was to give the general
2¢ A That's correct. 24 soaking stains and spatters that were located on
2% Q.  Did you come to learn how he found you? 25 different areas. So it was to do that, demonstrate
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1 that. L correct?

2 Q. But as far as scientific accuracy, it was not . A Tes

3 portrayed in that way; is that correct? > Q. Some interviews that were dome in Boston; is

4 A No, it was not to be portrayed as a series of { that correct?

5 scientific erperiments that replicated e:actly what 5 A Yes, it was simply to have interview questions,
6 happened in that murder room, it was to demonstrate £ yes.

T possibilities and that's ezactly what was done. 7 Q. And who did you meet up in Boston during the

§ Q. The name of the segmert or the name of the & time of filming of that?

% program was The Killer'S Trail; is that correct? “ A, Iamnot going to remember the name of the

10 A I believe that's what it was named. 10 person. I think the firm was Powerhouse --

11 Q. When you came to Cleveland you had an 11 9.  Productions?

2 opportunity to meet other erperts that were involved 2 A Productions. And I can't remember the name of
3 in this particular case; is that correct? 13 the person.
14 A, Yes, a number of them came to be filmed af the 14 Q. Ckay. Fair enough.

15 same time. 15 S0 during the course of that filming were you
1o Q. Terry Gilbert was there; is that correct? o depicted in a reenactment of or a demonstration of the
17 A, Yes, that's where I first met Terry Gilbert. 17 murder of Marilyn Sheppard? Did you reenact or
1§ 9.  Cynthia Cooper, the writer, was there; is that 1¢ demonstrate or do some demonstration on film?
19 correct? 1% A Tes.
20 A Yes. 200 Q. And the demonstration on film is that you
21 Q. Sam Reese Sheppard, did you meet him at that 21 essentially held a flashlight in your right arm and
22 time? 22 struck multiple blows to a mannequin lying on a bed;
23 A I did meet him, 23 1s that correct?
24 Q. Did you meet an individual by the name 2t A, Yes, that I placed blood on, yes.
75 Chapman, John Chapman at that time? 2% Q. And the way that you handled the -- how did you
98 100

1 A Yes, I did. 1 first of all come to use the flashlight as the prop to
Z Q. Did you meet the attorney Barry Scheck? 2 show the object that caused these injuries to Mrs.

3 A Yes, Imet him, 3 Sheppard?

4 Q.  And these were all -- what was your { A, Marion Marcinsky wanted me to use that as the

5 understanding as far as their role in the particular 5 instrument. There evidently had been discussions over
& program? 6 many years that that may be a potential weapon.

1 A, My understanding was they were to contribute T Q. So that was at the suggestion of the director

§ their ecpertise in their specific areas to be filmed & that you used the flashlight?

% telling about what those areas might pe. I wasn't ¢ A TYes.
10 sure, I hadn't known a number of these people before. 10 9. So you demonstrated and you used your right
11 T did not know Mr. Chapman or Cynthia Cooper or Terry 11 arm; is that correct?
12 Gilbert. 12 A Yes.

3 Q.  Dr. Sobel was there, also? 13 9. End you made the motions in an up or a chopping
14 A Tes. 14 type motion; is that correct?
15 Q.  What about Dr. Wecht, did you see him there? 1% A Yes, I believe so.
16 A, 1 can't remember if T saw Dr. Wecht there, 16 Q. As opposed to the tennis or baseball swing type
7 Q.  You know all of these names, you know all of 17T motion; is that correct?
1§ these folks, don't you? 18 A Yes.
1% A TYes. 1% 9.  And you had indicated with your right hand; is
20 Q.  What about F. Lee Bailey, was he there? 20 that correct?

21 A, Yo, I did not meet F. Lee Balley. 21 B Yes.

22 Q. And Dr. Peter DeForest, was he there? 22 Q. Now also you did some demonstrations with

A lo. 23 measuring blood, how it drips through a home; is that
Q.

After the filming process there was some
additional filmirg that was dome in Boston; is that

A, Yes. I demonstrated dropping blood, excuse me,
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from & pipet, instead of cutting myself, dripping from
an instrument that I could have continual drops as
well as another time with a screwdriver.

Q. Now how did you come to select a screwdriver to
be used as the prop for testing the dripping?

A, Just arbitrary, I wanted to pick an item to
demonstrate what I have already testified to, that if
you only had a Iimited amount of blood even if you dip
it into a source of blood and I picked & screwdriver.
Q. And then you used a droplet to simulate the
bleeding wound; is that correct?

A Tes.

0. That was what your purpose was, right?

A, The purpose was to show that you have a limited
rumber of stains from blood on a weapon and more if
you had a continual blood source.

0. A flow of blood?

A. X flow to replenish, that's right. That was
the whole purpose of that demonstration.

0.  2And that's essentially what it was was a
demonstration; is that right?

A Yes.

0.  Now let's qo forward to or let's go back, let's
go back to 1954, You have spent about 300 hours on
this case; is that correct?
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enhancements,

0. First of all let's deal with blood trail and
that term, trail. You would agree first of all that
if an individual is suffering from a bleeding wound,
whether it be a bite, a scratch, a cut with a knife,
whatever, that the common characteristics of that
particular fluid, that flood, when it drips will drip
normally in diameters larger than half an inch; is
that correct?

A, TYes. Generally if they are of normal height
and they fall down, as I showed the jury that first
display, they are usually a half inch or so. If they
fall down and hit a hard surface like wood or linoleum
or like the stairs in this case, they would be a half
inch or sg, that's correct.

Q. And normally just as reason and common sense
you would be able to visually view a trail that
resulted from an opened cut or wound, would you not,
provided that the surface in which the wound -- the
blood struck was a flat surface as opposed to
carpeting or as opposed to a thicker material that
would absorb the blood?

A, If T understand the question, would you be able

to visualize the stains dropping, if they are on the
same surface and the person was moving at the same

> GO ) SN OV s (Lo D e

A. I would say between all the involvement in the
NOVA production, reading all the transcripts and
coming here for depositions, yes.

0. Do you feel that you have been provided all of
the information that you need in order to justify your
opinions?

A, Well, yes and no. Yes, I believe I have enough
to justify my opinicns. I still have never received
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speed, would you see a trail? You would erpect to do
that.

You can always get intervening types of things
happening. A person bleeding, if it is from their
hand swinging the hand, you can get more or less blood
or if it hits some other surface and breaks up, it
can -- that can happen as well. But if it was a
continual path often at crime scenes we will see that,

or been able to -- I haven't locked at original, S yes.

original photographs. I saw them for about an hour 10 Q. HWhen you say swinging the hand or some sort of
one day and that might be helpful to see more clarity, 11 motion like that, essentially what is occurring in

but surely the photographs I was given gave me enough 12 that instance is the blood is being accelerated or it
to base my opinions on. You always are looking for 13 has become a higher velocity than just a drip; is that
more to eramire. 14 correct?

Q.  And there is more in this case, definitely. 15 A, Yes, and it can break up as indicated.

The photographs that were provided to you, you 16 Q. Because of the force that creates the energy to
were aware that the Cuyahoga County coroner had taken 17 move that blood droplet along to whatever the target
all of the photographs that relate to this particular 1  is, is then transferred onto the target by the
case and placed them onto a CD rom; were you aware of 19 breaking up of the spot of blood; 1s that correct?
that? 200 A Yes, when it hits the surface it can break up
A, Ves, I received a number of those CD roms. 21 aswell, that's correct.

0.  And there was some digital enhancement of 22 Q. Soin this particular instance you were aware
certain photographs; is that correct? 23 that there was an attempt o either quantify, outside
A, That I have never -- I saw only a reference to 24 of the murder, we will talk about the murder room
those enhancements. I have not seen those 25 later on, but just for the trail issue, that in this
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particular instance that was attempting to go from the
stalrcase of the second floor down to the first floor
platform, okay, and then the platform divides, one
leads into the kitchen, the other leads into the
living room; is that correct?

A, That's correct.

Q. And of all of those various attempts to find
blood on those particular stair treads, the hlood, or
what was suspected to be blood, was found on the riser
portion as opposed to the step portion of the stair;
1§ that correct?

A, They were found on both the riser and the flat
surface, half and half.

Q. And in addition to that, those blood droplets
themselves were smaller in diameter than a quarter of
an inch; is that correct?

A, Most of them averaged in that quarter inch,
some smaller, some eighth inch, some slightly larger,
but they were in that quarter inch size.

0. Soas far as there being a trail on the
staircase based upon the size, the location, and the
diameter of those particular blood droplets, you can
tell us, based upon your erpertise, that you cannot
say that they are in fact from a dripping wound; 1s
that correct?
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Q. Apparently based on their tests, this luminol,
you correct me if I'm wrong, okay, what this required
1s the luminol is sprayed onto an area of carpet in
darkness -- and then darkness is applied, so usually
you do this in the evening, and then a black light is
put onto that particular area; is that correct?

A, Partially. Iuminol -- you do this in dark,
Luminol will react with the hemoglobin in blood and if
it is in dark it will -- it's chemically luminescent.
It actually will illuminate by itself. There is a
chemical reaction, it gives off light so you don't
shine a black light on this. It will actually give
off & luminescence. They did this in this case and
where they saw this chemical luminescence they circled
it in chalk and those stains were in the living room,
on the carpet is where they found those positive
reactions.

Q. Those particular stains were also smaller in
diameter than a quarter of an inch; is that correct?
A, Well, in reading the notes, some of them they
couldn't get -- they didn't have any measurements so
they were a very small stain,

0. And, as a matter of fact, by using the process
apparently they weren't visible to the unaided eye; is
that correct?
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A, No. For a number of reasons. Some that you
have mentioned and basically some that I have
mentioned before, #e don't know if this is even,
except for two of the stains, if they are human blood
or whose blood that is. We don't know if they were
all dripped at the same -- or even if they weren't
dripped, if they came there at the same time or when
they came there. But you're correct, the size itself
tends to indicate that they weren't single drops
falling down,

0.  And then as you follow through, the entire
house was processed, was it not, at least later in
time from officer Dombrowski from the Z3rd of July
omward; is that correct?

A.  Yes. They went back to the house five, siz
times.

0. Ckay. And you saw the photographs with the
chalk mark circles; is that correct?

A, TYes.

0.  Did you learn through reviewing all of the
information and material that the circles, the chalk
marks were the result of the luminol process being
applied to the carpet inside the dining area of the
Sheppard home?

A, Yes.
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A, Ipparently not.

0. So then there are -- apparently those chalk
marks that are throughout the living room, dining room
area, and then there was also some chalk marks that
are made inside of what is known as the doctor's study
or the den or the library or off of the kitchen, were
you familiar with those as well?

A, Tes,

0.  Again, chalk marks in those particular areas?

A, TYes.

Q. Is that correct? And also those particular
diameter of those particular blood spots was in a size
less than a quarter of an inch; is that correct?

A. I don't know if they made those measurements on
those stains, but I don't have any reference of them
finding large blood stains.

Q. Ckay. So as far as in relation to this common
characteristic, that if one is bleeding they are going
to have a spot of blood provided that is not
accelerated or there is no velocity attached to the
blood, the dripping of the wound, you would normally
find the diameter of that blood to be im e:cess of a
half an inch; is that right?

A.  Hitting smooth, hard surfaces it will be
appro-imately a half inch, maybe slightly larger. If
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1 Dblood, and we do these all the time, depends on the 1 Q. Ghay.

. surface, surface characteristics of what blood hits, . A S0 this is the riser,

3 You might erpect blood hitting a carpet in this 3 Q. If we rely on what the reports and what the

4 courtroom to be even larger. In fact, it is just the 4 testimony was going back to 1954, the claim is it is

5 reverse., Blood hitting carpet, the carpet acts more 5 on the riser portion of the staircase; is that

o like an absorbent sponge and it really sucks the blood o correct?

T in, nakes a very small stain in very porous materials 7 A Idon't know. Let me check.

§ like carpet. Sc on carpet you will find smaller § Q. Ckay.

“  stains than you would on hard surfaces like the stairs ® A My notes on Mary Cowan's report indicate that

19 in this case, 10 on the basement stairs there was one removed from the
11 Q.  End then also they went into the garage portion 11 sizth step and one stain from the third step, but the
12 of the home and there is a staircase that leads from 12 step, not the riser.

3 the parking area of the garage upstairs to a room 13 Q. Not the riser?

14 above the garage; is that correct? 14 A Not the riser.

15 A Yes, I believe so. I have not seen photographs 15 Q. And doees that particular notation that Mary

6 but there is reference to them testing for blood 16 Cowan make describe it as far as a -- the diameter of
17 stains on those stairs and finding some positive 17 that particular spot or either one of those spots, I'm
18 results. 1t sorry?

19 Q. Ckay. So through this luminol process they 19 A, Inher actual report on page 1% one of the
200 also spotted blood or apparently got a reaction <l stains from the sizth step is not described with
:1 through the luminol process for certain stains on the c1 respect to size. She gives the location, which I
22 staircase going up into this little club room; is that 22 could read, but the one -- the stain section on the
23 right? 23 third step she says: "Stain section of the third step
24 A T believe so. I'mnot sure if it was luminol 24 of the basement stair three-sizteenths of an inch by
25 or one of the other chemical tests, but if you tell me 25 one-eighth inch was cut out at a location 18 and
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1 it was luminol. 1 one-fourth inch from the east side of the step and

2 Q. You have had an opportunity to read very ¢ four inches from the edge of the step. A clean razor
3 carefully Mary Cowan's testimony, haven't you? 3 was used."

4 A Yes, but T just can't recall if it was a 4 So this was three-sizteenths of an inch by

5 luminol test or one of the other chemical tests, but 5 one-eighth inch size stain.

6 there was blood, you're right. 6 Q. Ckay. Were there any other blood items

7 Q.  And also the diameter of those particular spots T observed in the basement through the various

§ was less than a quarter of an inch? § processing that the technicians did back in 19542

4 A, T believe so. “ A, There was in the basement itself?
10 Q.  2nd then there was also testing that wenft down 10 9. Yes, sir.
11 into the basement, right? 11 A, I believe there was at least two other circled
12 A Yes. 2 areas that had some pictures in the basement area that
13 Q.  And there was some blood, at least there was a 3 I'm assuming gave a positive reaction.
14 sufficient quantity of blood taken from the third 14 Q. So based upon your review, then, were you able
15 riser from the basement floor; is that correct? 15 to ascertain that any of these spots that were

15 A Tes, there were two stains taken and I quess I 16 ohserved either in the living room, the dining room,
17 would have to check which stairs, but it sounds 17 the staircase going up to the murder room above the

1§ correct, the third riser and maybe there was a sizth 18 garage, found in the study or the doctor's office, on
19 riser that there were two stains that they took for 14 the staircase qoing down to the basement, can you tell
20 precipitant test, to determine if they were human. 20 us to a reasonable degree of scientific certainty, if
21 Q. Now you understand the term riser. This is the 21 any of those blood spots were related to the homicide?
2;  step that the foot applies to, and then the backboard 22 A, No. As I indicated before, these stains,

25 leading down to the nezt step -- what do you 25 because we only know that a few of them are human
24 understand the term riser to mean? 24 stains, we didn't find out any other informatiom,

25 whose grouping they were or I have no way of telling

A, This portion, and this is the flat porticn.
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L when these were produced or by whom or by what animai, I that time frame, is that correct, July of 1954, this
2T have -- they may have nothing to do with the 2 1is January of 1995, right?
3 homicide at all. 3 A, Ves, that's correct.
4 Q. And isn't it & fact through the course of the 4 Q. And it's your claim that this particular spot
5 trial there were a number of erplanations that were 5 right here, is that correct, is indicative of a
6 offered, clains as far as the source of these blood t Dbleeding wound; is that correct?
T gpots? oA Well, I am saying that it has clearly been
§ A, There may have been. ¢ deposited on that door from a different mechanism than
& Q. From the dog menstruating to children cutting % the impact spatters that are all around. ALl the
10 themselves inside the house, the neighbor bey cutting 10 others are small. This is a very, very large stain
! himself, correct? 11 that couldn't have been deposited from the beating of
12 A, Tes. Dr. Sheppard I think was asked and he -- 12 Marilyn Sheppard.
13 about what types of incidents could have produce 13 Q. Tou are aware of the concept of weapon throw
14 blood in the house and all those were mentioned during I off, aren't you?
15 the trial, 25 A 0f what?
16 Q.  And througn the review of your materials and le Q.  Of weapon throw off?
17 the information that was provided te you, you also [T A 0Of blood being castoff from a weapon?
18 knew that first of all that Dr. Sheppard was in fast 16 9 fes, castoff.
14 involved in the medical field and dealt with blood on 19 R, Tes, I teach that.
20 a reqular basis, did he not? 200 Q. Don't you teach in your course that in order to
21 A, 1 presume sc, yes. 21 evaluate a particular area of blood spatter, you have
22 Q. You were aware that there were also heads that 22 to look for the pattern and not focus on one
2% were found in the garage that Dr. Sheppard was using 23 particular spot; isn't that correct?
24 for practicing his surgery, were you not? 24 A, Yes and no.
114 116
1 Q. Youdidn't know that one? 1 A, In other words, you need a pattern, you need a
2 A, Until you just -- 2 pattern like in castoff, a whole series of stains that
3 Q. So there are a number of ezplanations as to if 3 are usually going from circular to elongated. You
{ that is blood, where that blood came from; is that 4 need enough of the pattern, enough stain to come to
5 right? 5 that conclusion. However, single droplets like drops
¢ A As I mentioned now for the third time, there is & of blood or in this case this large stain stands out
7 no scientific basis to say when and how those stains T Dby itself.
§  were deposited. 2 Q. So this particular stain standing out by itself
S Q. et you can tell us with a scientific basis ¢ 1is not related to this particular stain or to the
10 that the particular spot on the wall, do you want to 10 other stain further down; is that correct?
11 turn it sideways -- what's that number for the record? 11 A, 1 don't believe so.
12 MR, BOLAND: Plaintiff's 129. Do you find any type of directionality with
13 ezhibit 1135, 15 these three particular stains?
g MR. DEVER: an you take t4 R, There is only -- as I pointed out with that
15 those lights down a little, too? 15 enlargement of that stain, that one right there, it
16 Q. I will give you this, Doctor, and I will use 16 looks like it almost hit at 90 degrees and it may have
1T this 17 been from gravity on the door a slight pull down, but
14 A It's M. 18 1 don't see any directionality.
19 Q. Mr., I'meven doing it now. Okay. 19 9.  But youdo find directionality in these
20 A Tes, 26 particular spots, do you not?
21 Q.  Apparently this is a photograph that Dr. Kirk 21 A, Well, there may be. I haven't -- from that
21 made in 1959; is that correct? 22 photo I can't tell.
23 A That's correc 23 9. Well in evaluating or preparing yourself to
24 9. And as far as time, the homicide had been over 20 testify in this case, essentially what you are stating
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Sheppard's assailant was in fact cut and as a result
of being cut this particular spot of blood was
deposited on the closet door; is that correct?

R, I'msaying almost that. I'm saying that the
most likely source of this stain is from the bleeding
of the perpetrator. Was he cut, gouged, a bleeding
nose, I don't know. But there was an accumulation of
blood and it was deposited on that door.

Q. Ckay. And did you find any other evidence of
the perpetrator bleeding inside of that room?

A, As I indicated in my report to Terry Gilbert,
and you have received that, too, is I believe there
well could have been other stains there from the same
mechanism but they just weren't obtained. I don't
think at the time there wasn't an appreciation to look
for stains out of order. Cne that I pointed cut is
that should have been taken was some stains that were
on Marilyn Sheppard' shoulder, they looked like
dropping blood stains. There could have been other
stains but we don't have photographs of the flocr or
other items there.

0. We do have the photographs that Dr, Kirk
prepared at the time that he was going through the
murder room looking for evidence in the area of blood
stain pattern analysis; is that correct?

N e s T
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S0 we were not on the same side of the case, if you
Want te say that.

0. So did you maintain a friendship with Dr. Kirk
up to his death?

A, That was the last time I saw him and as I
mentioned before, I had the role of -- it was more of
a student-professor. I was not a close friend as some
students that went on to do undergraduate work and
work directly with him. I would not say I was a close
friend with him at all,

Q. Now you were familiar with there were these two
spots that were taken or gathered up at Dr. Kirk's
direction by Reverend Scully and sent to Dr. Kirk out
in California, this spot here and this spot here, were
you not?

A, Yes, that's correct,

Q. And there was an enormous amount of controversy
concerning Dr. Kirk's testimony as it relates to those
two spots, was it not?

MR. GILBERT: Cbjection.

THE COURT: Overruled.
A, That was the question?
Q. There was an enormous amount of controversy
concerning Dr. Kirk's opinions as to those particular
blood spots?
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A.  Yes, we have, and that's one, I believe, we

have some photographs that Dr. Kirk made.

Q. Cther than this particular spot, and what you
say 1f we had looked at the time or if they had looked
at the time there might be some other spots there,
other than this spot there is no other evidence of the
assailant bleeding inside of that house; is that
correct?

A, Agaln, not that was obtained. Not that I could
see.

Q.  Just because it wasn't found doesn't mean it

was there; is that right?

A, Yo, that's correct. I believe it just

wasn't --

0. Now you recall -- when was the last time that
you saw Dr. Paul Kirk alive?

A. It was about 1968 I saw him, he was dying of
cancer, I flew to California because we were -- he had
to take a deposition in a case and that's when I last
saw him.

0. So you had worked with hinm after you had
completed your studies with Dr. Kirk?

A, Actually it was a case I testified on and

they -- T was testifying for the prosecution and
defense wanted to depose Dr. Kirk on some of my work,
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A, Well, I don't think there was controversy

taking the samples, but there was some blood qrouping
that was done that there was a lot of comment about.
0. Now blood grouping tests are -- we are able to,
under the ABC method, will you tell us what the method
is?

A.  That the method is?

Q. Tes.

A, It is a technique to determine the four major
blood groups of individuals. People know there is &,
B, 2B and ¢, and they are a determination of these
four major groups by two different techniques. One,
when blood dries it is way more difficult to group
than when have you a liquid blood sample. But at the
tine there were two techniques to determine the ARC
blood group.

0. Dealing with dried blood, which was the
particular instance in this case, Dr. Kirk typed these
two blood groupings, did he not?

A, TYes,

Q.  And he determined them to be type G, did he
not?

A, Yes, he determined hoth of them to be group C.
Q.  Group O was in fact Marilyn Sheppard's blood
group, was it not?
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I A Yes, Marilyn Sheppard was group 0. 40 percent 1 by mere typing; isn't that correct?

2 of the population. 2 A If the blood groupings as you just said were

3 Q. Dr. Sam Sheppard's blood group was also blood 3 correct, an A cannot be an C.

4+ or was blood group A, was it not? 4 Q. Bhen Dr. Xirk testified in 1965 he was able,

5 A Yes, Dr. Kirk determined that. 5 through his science, to be able to claim that when he

9 Q.  And Richard Eberling's blood group was also &, ¢ was doing the testing process on these two dried blood

T was it not? 7 stains, which he ultimately tested to be type O, that

¢ A I don't know his RBC blood group. 3 the way that they dissolved in this solution of

9 Q. Youmean to tell me when you were up there with ¢ distilled water, he had two cups, the way they
10 the consultants and the 200 hours that you spent cn 10 dissolved in this solution of water, with distilled
11 qetting ready for this case you never determined what 11 water, one reacting or dissolving right away and the
12 Richard Eberling's blood type was? 12 other reacting -- or not reacting and requiring

3 A That's what I am telling you, yes. 15 overnight for it to dissolve that, he was able to
14 9. If Twas to tell you that it was blood group &, 14 distinguish that these were two different type O
15 what significance would blood group 2 have to these 15 bloods; is that correct?

1 two blood group O stains? 16 A, That was one of three different criteria that

17 A, Well, you would say that if that's group C, so 17 he used to distinquish them.

1% qroup G, that it is not coming from a group A person. 12 Q. Inyour years of working as a criminalist,

19 9. So that it would exclude Eberling as the source 19 especially in the area of blood spatter amalysis, is

20 orn that door on those two blood spots, would it not? 20 that an accepted scientific fact, that the level or

21 A T presume if you have him as group & -- 21 the rate of solubility has a direct relation on blood

2 Q. Canankbean(? 22 typing?

23 A No, I just said that. 23 A Well, it has some relation to blood typing. We

24 Q. CananCbeand? 24 see different stains dissolve differently from

25 A, No, it cannot. 25 different pecple. However, I mean I wasn't there to
122 124

1 Q. Now if Dr. Paul Kirk's testing is correct, that 1 see these observations. I can't comment anything more

2 he did all of this work as far as typing the blocd and . than that's what the basis was that Dr. Kirk used,

3 he determined that it to be type O blood, then anyone 1 along with two others which were the amount that --

4 who is type A blood is excluded as the source on that i the quickness that this stain agglutinated with cells,

5 door; isn't that correct? 5 and he did an electrophoresis technique.

6 A, VYes, assuming Paul Kirk's work is correct, 5 Q. The agglutination was a comparison with the

T which you can, T mattress cover and one of these stains, was it not?

§ Q.  Yet when you testified here this morning you ¢ A I believe it was both these.

& say, well, the DNA puts Richard Eberling on that stain “ Q.  Bnd you read the affidavit of Dr. Kirk as well
10 on the door. 10 as the testimony, his tramscript, as far as what he
11 A, 1 just said that there is indication here of 11 did?

12 blood that's not from Sam Sheppard and Marilyr 17 A Yes.

13 Sheppard. 13 9. Soisn't this a load of nonsense, claiming that
14 9.  Well that's not necessarily accurate, is it, 4 the level of solubility or the rate of solubility can
15 Mr. Epsteln? 15 be able to distinguish between two blood types, two
12 A No, it may not. It looks like there is a 1o type O; 1is that correct?

17 mizture of blood from the DNA. 17 A Tell "load of nonsense" is pretty strong.

18 Q.  There is a mizture from the test. Whether the 12 Would all people use this as a criteria? Probably

1¢  test is measurirg blood or coughs or sneeze or 19 not.

20 biological material, that's for Dr. Tahir to testify 26 Q. Have you?

21 to, isn't it? 21 A, No, I have not,

22 A1 think you are right in that vein, others with 22 Q. Have you, through the years that you have been
23 more experience in DNA can surely tell this jury more. 23 conducting these seminars and these groups, have you
26 Q. But just on whether whatever the DNA does, we 24 heard of that type of method being used to distinguish
25 can exclude Eberling as the source of this blood just 25 blood typing?
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1 A Well, in a practical sense when we have done 1 type O blood on this particular stain, wardrobe stain,
2 Dblood grouping ir the laboratory, we have seen 2 1o matter what your DNA does, you have to exclude
3 different individuals' stains and dried stains go into 3 Eberling because he is type A; did you talk to him
4 solution at different rates and so it is a clue or an 4 about that?
5 irdicator to look for difference. 5 A No, because I didn't know he was type A.
& Q.  What body of knowledge says that it is a clue & Q. fWell that would be a question that you would
T or an indicator for distinguishing between two T want to know, or an answer to, right?
¢ different 0 bloods? ¢ A Rl I'msaying is I didn't know until today
S A, Well, Dr. Paul Kirk pointed to Leon Lattes' ¢ that Mr. Eberling was group A.
10 test and can I cive you references to that. 17 Q. Now you are familiar with this book called
11 Q. My question to you, is that particular science 11 Elood Stain Pattern Analysis, aren't you?
2 or that particular claim that he has used, has that L A Bywho?
13 been tested out and proved to be positive as a direct 13 Q. By Tom Bevel and Ross Gardner,
14 form of testing and distinguishing between two blood 14 A Yes,
15 types? 15 Q. As amatter of fact, it makes reference to some
16 A, Yo, it would just be an indicator to go onto 1o of your work in here, right?
17 other things. 17 A TYes.
18 Q. Yet Dr. Kirk in 1966 gets up and tells the jury ¢ Q. Have you read this book before?
1% that there are two different blood types on that wall 1% A, T have used and read portions of that book.
20 and therefore Marilyn bit her assailant and that's her 20 Q. End the authors of this book make it very clear
21 blood, his blood on the door; isn't that right? ¢l they pay pretty close respect to Dr. Paul Kirk.
22 A, He did that test along with an electrophoresis 22 However, they indicate that his work is difficult to
23 technique that showed differences between that large 23 defend in this particular case; isn't that correct?
24 stain and the other stains and on that basis he 24 A, They may.
25  concluded that in fact there was a different blood 25 Q. Showing you page 12, page 13 of the book, there
126 128
1 group. Could I do that? Would I have done that? I 1 is mention of Dr. Paul Kirk, his work, and most
2 don't have the stains. Others now have taken that 2 specifically his work involving the Sam Sheppard
3 large staln, fortunately it was preserved and I think 3 investigation. Would you read the footnote as far as
& you will hear more about that. 4 what they indicate about Dr. Kirk's behavior during
5 Q.  Those particular stains were tested for DNA, 5 the Sheppard trial?
¢ not for blood typing, were they? ¢ MR. GILBERT: Cbjection, Your
T A Recently, I believe that's correct. 7 Honor, unless they are willing to bring those
& Q. Soas far as the blood typing, we have to rely 4 people in and testify,
‘& on what Kirk says that it is type Oy isn't that right? 9 Q. Youare in the book, aren't you, Mr. Epstein?
10 MR, GILBERT: Chiection. 10 THE COURT: Sustained.
11 THE COURT: Cverruled. 11 MR. GILBERT: It's totally
12 A I don't know if any other ABC blood grouping 1z hearsay.
13 was done recently. 1 Q. Youwould acknowledge that the work that Dr.
14 9.  Have you talked to Dr. Feter DeForest about any 14 Paul Leland Kirk did in 196 might have been unique,
15 attempts that have been made to type that blood? 15 might have been interesting, might have provided some
15 A, o, 16 entertainment value?
17 Q.  Have you talked with any individuals out in 17 MR. GILBERT: Cbijection.
18 California that were students of Dr, Kirk's as far as 12 0. But as far as the test of science it has failed
19 an effort, Mr. Murdock, to type that particular blood? 1% to stand up, has it not?
20 A The only person I talked to with respect to 20 THE COURT: Overruled. 1I'll
21 that large stain is Dr. Mohammad Tahir who has done Z1 allow that. It's a question, it gives you
27 DNA work. I have not got any results or have talked 22 latitude.
2% to anyone about ABC blood group. 23 A, There are a number of questions there. Do you
24 Q. When you were talking to Dr. Tahir, did you 24 want me to comment about what's in this book?
mention the fact to Dr. Tahir that, Doctor, this is 25 THE COURT: No, right at this
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done in this area.
0. In addition, Dr. Kirk came in with the opinion
that the assailant of Mrs. Sheppard was left-handed;

A
24
L
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! point he is asking you a question. Ask arother i 1s that correct?

Z question, one question, . A Tes.

3 Q. Dr. Kirk prepared an affidavit? 3 Q. Now you were aware, weren't you, that Dr. Sam

{ B TYes. i Sheppard was right-handed?

300 In 1955, right? 5 A I was not aware of that,

6 A That's correct, ¢ Q.  You are not aware of that significant fact?

7T Q. He testified in 196 -- T A No, because -- no.

& A Yes. $ Q. You were aware that Dr. Kirk claimed that as a

“ Q. -- on behalf of Dr. Sam Sheppard; is that “  result of Mrs. Sheppard biting her assailant as he was
10 correct? 10 causing these blows, he also had an opinion that this
11, A Yes. 11 is a baseball type swing, doesn't he?

12 9. You had an opportunity to read his affidavit? 12 A TYes

13 A Tes. 13 Q. As opposed to overhead swings, right?

14 Q. You have had an opportunity to review his { A TYes.

15 testimony? 15 Q. And it was his opinion that the bleeding wound
1h A Yes, 16 of the assailant, bushy-haired man, as a result of

17 Q. Right? 1T doing a back swing in the baseball type format, the

18 In his affidavit he makes the claim, based upon 12 centrifugal force at that particular point in time,

14 scientific tests that he performed, first of ail that 1& when the back swing was at its furthest end before it
20 the injuries that were sustained to Marilyn Sheppard's 20 comes forward, that there was castoff from the wound
21 mouth were as a result of fractures caused by biting 21 and that's what resulted in that particular blood spot
22 her assailant; is that correct? 2z here on the door; isn't that correct?
23 A, He claimed that the -- there was a broken tooth 23 MR. GILBERT: Chjection.
24 that was found under the bed and from Marilyn 24 THE CGURT: Overruled.
25 Sheppard's right incisor and he did some tests, he 25 A No, not at all. He did not say that. He
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1 came to the conclusion that that was broken from 1 indicated he believed this was a left-handed swing,

2 inside out and that would be consistent with the . there was castoff stains being flung onto those two

3 perpetrator being bit by Marilyn Sheppard and 3 doors in a pattern that was consistent with castoff

4 withdrawing the hand, breaking this tooth off. 4 staining, and later he indicates this blood stain, the
5 Q. Do you agree with that opinion? 5 large blood stain was in fact not from the flung-off

6 A, Idon't agree or disagree. There has been a ¢ Dblood, this is from blood that had accumulated and was
7 lot of work recently done as you are aware. 7 deposited on the door and was consistent when he tried
g Could Marilyn Sheppard have bitten the & to ecplain that as how did that actually occur. I

9 attacker? T believe that's always possible. Did the 4 can't do that. I don't knmow if Dr. Kirk, he did, and
10 bite cause the breaking off of the tooth, or how was 10 T don't know if he had -- he didn't have the basis

11 that tooth broken off, I don't know how that was 11 from the -- it wasn't coming from the swing at all.

12 broken off. 12 Q. Soscientifically you cannot justify Dr. Kirk's
13 9. You would agree that to defer to the knowledge 13 claim that this is a left-handed assailant?

14 of particular erperts in the field of dentistry as far 14 A, T have already testified to this jury.

15 as that possibility or probability, would you not? 15 9. I'mpinning you down, Doctor, or Mr. Bpstein.

15 A, Yes. I believe Dr. Kirk did some erperiments, v AT have said I have already given this answer.

17 as you are aware of, and it's in the affidavits, and 17 T have told this jury, from the blood spatter, and I
18 he pulled a bunch of broken teeth and made -- to see 16 will tell you again, on that door I cannot determine
19 how they would break. He, at the end of that portion 19 vhether this was a left-handed or a right-handed

20 of his affidavit, indicates that this is just a 20 person. That doesn't mean he wasn't right-handed or
21 preliminary study and further work must be dome. So 21 it doesn't mean he was left-handed, but there was no
22 even he acknowledges that more work should have been 2. distinct pattern on that door as opposed to what Dr.
23 23 Kirk said he observed. I would disagree with him on

that point.
Q.  Now in the particular spatter pattern on the



133

135
E d?orway, were you able to ascertain the number of I 9. 2nd we also know throughout this particular
£ blows that were caused to Mrs, Sheppard's body in 2 case that he was wearing a T-shirt on that particyl
3 order to produce that spatter? 3 night, or claimed to h ' paF 1?ular
SR Mo fhat happens when an ften — vou can et X g, almed to have been wearing a T-shirt; is
5 minimum number of blows at least two o;p t; eg :hi f et ;orrect?
6 blood to the suréace ané then 1 ﬂigt*é va get : d 3 A: Ifeg, I believe you are correct. The testimony
o T : ¢ HHng. a person 6 will indicate that when he fell asleep he indicates
I 1s hit rgpegtedly in the same position, the stains i that he was wearing a T-shirt.
S keep radiating out and over}ap and you cannot Fell Fhe 9 Q. Hewas unable to provide any account as to
v number of blows. The best is to go to the pathologist § where that T-shirt went when it left his body; is that
10 who can count the number of wounds on the head, 1L correct?
II Q. Ind the testings that you found that there was IT A Tes, I believe when he was found he did not
[2° 4 portion of this particular east wall of the Sheppard 12 have 3 T-shirt and he could not ezplain that,
13 bedroom where there appeared to be no spatter 159, So the condition of that T-shirt, whether it
14 whatsoever; is that correct? 14 contained spatter or did not contain spatter, we don't
I3 A TYes, from the photographs that were taken and 15 know the answer to that question; is that correct?
16 the diagrams that were produced, It A That's correct,
{7 Q. And you were able to infer that there had to be 1" Q. Soas far as we know about the trousers, all
18 something blocking or standing in the way of the 19 you can say is they weren't in the room at the time
1% target, being Mrs. Sheppard's head, and that wall that 1% that this wonan met her death; is that correct?
20 intercepted that particular blood; is that correct? 20 A, Yes, you would ezpect if they were to have had
21 A, That's correct. 21 a lot of spatter on them, yes.
22 Q. And that is the reason why your opinion was 220, Now let's go through a few of these crime
23 that whoever caused these injuries to Mrs. Sheppard 23 scene, the photos. I want to ask you some questions
24 had to get some blood on themself, right? 24 about smears and stuff like that. All right?
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1 Q.  Because of that spattering throughout the room; 1 be a suitable time, We will take a short
2 is that right? 2 break.
3 A Tes, 3 Ladies and gentlemen, this will be one
£ Q.  And then you come in and you give the opinion 4 of those where it is up to you, I think we
5 that because Dr. Sam Sheppard's trousers that were i will be ready to come back when you are ready.
¢ taken from him in the morning hours of July 4th, 1334, ¢ Do not discuss this case among
T only have a slight smear on the left pant leg, that 7 yourselves, do not permit anyone to discuss it
§ Dr. Sam Sheppard couldn't have been in the room; is § with you or in your presence. You are
& that right? 4 instructed not to form or e:press an opinion on
10 A Tes, Between the stains not on his pants and 3 this case until it is finally submitted to you.
i1 also none found by Mary Cowan on the belt or shoes or 11 This will be 15 minutes or less, maybe. Right
12 any other of his clothing. 12 around there,
13 Q. Wouldn't it be more accurate, Mr. Fpstein, to 13 To the witness, you are in the niddle
14 say that the trousers were not in the room at the time 14 of your testimony, do not discuss your
5 that this assault took place? 15 testimony with either lawyer.
16 A, Tes, that would be more accurate, 16 {Thereupon, a recess was had.)
17 Q.  ‘Whether Dr. San Sheppard was wearing those 17 BY MR. DEVER:
13 trousers at the time of this assault is unknown; is 18 9. Mr. Epstein, this has been marked as
19 that correct? 14 plaintiff's exhibit 275. Would you take a look at
20 R, Yes, In fact, that's ezactly correct. If 1 20 that, 275, and do you see what that document purports
21 have made the assumption, and I quess you will have to 21 tobe?
22 correct me if I'm wrong, or show that he was wearing 22 A, It's labeled Cuyahoga County coroner's office
23 those pants from the time he indicated that he came 23 trace evidence department and gives some case numbers
24 from the day bed up and to the ne:t morning, if in 24 indicating that some fluid blood sample was given on
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Richard Eberling type A determined by Linda Luke.

0. So s this the first time, sir, that you have
learned -- I was just asking you about the top page of
this, the first time that you have learned that
Richard Eberling's blood type was type A2

A Tes.

0. And it's clear from your testimony, based upon
your review of the records, the transcript of Dr. Kirk
as well as the affidavit of Dr. Kirk, that those
stains that appear on the wall in the bedroom are of
type 0; 1s that correct?

A, That's what Dr. Kirk reported, ves.

Q. Now looking at that blood stained pattern on

the wall, could you determine that there was more than
one person in the room at the time of this attack?

A, Could there be more?

0. Yes, sir.

R, There could be more. What this indicates is at
least from the location of the interrupted stains,
that scmething was there to block that, that would be
the person who is hitting and beating Marilyn
Sheppard. Could there have been someone else in a far
distant part of that room or -- there is no way to
establish that there was or was not from the bleod
Spatter,

20

T~
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to those five particular stains, there is no evidence
inside that house of type A blood that was identified;
15 that right?

A, lNot that I know of,

0. I'mgoing to ask you some questions now
concerning the bed and the position of the body. Is
it your contention, Mr. Epstein, that Mrs. Sheppard's
body 1s in the location of, the appro:imate location
of when she was assaulted, the photographs that are
depicted, do they show her at the location she was at
the time the assault began and concluded?

A, My contention is not to answer it ves or no,
but is to say that this is where her -- where
everything ended, the beating. When she was bleeding
and being beaten a numper of times was right in that
location. That's where it ended and stopped right
there. Nothing happened from the photographs after
that. Now before, which is what you were implying as
well, could she have been in some location up higher
on the bed, was there a sexual assault before, was she
hit before and not bleeding, I can't tell that.

0. Can you tell whether or not she was standing at
the beginning of this assault?

A, No.

0. Now we had some discussion concerning the
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Q. From the blood spatter are you able to
ascertain that there was more than one assailant, one
participant in the beating death of Mrs. Sheppard?

A, No.

0. Do you have an opinion as to how many people
were involved in the killing of Mrs. Sheppard?

A, Do you mean -- ezcuse me, from the beating, it
looks like the width of one person standing there that
was doing the beating and intercepting the blood
stains, Is that the question?

0.  Yes, sir. So scientifically there is only
evidence of a single person in that particular
location for the beating; is that correct?

A, Tes.

0. Chay.

A, Yes, there is only basis to say one person.

0.  Now dealing with the bed itself, was there any
type A blood found inside that house?

A, Is a result of these examinations that I
reviewed there was five blood stains that were
determined to be human blood by Mary Cowan, none of
them were grouped.

0. So none were typed?

A, None were typed blood group ABC that I know of.
0.  So other than knowing or not knowing the answer

pillow on the bed. Do you remember those questions?
A, From Mr., Gilbert?

Q. Yes, from Mr. Gilbert.

A, Tes,

0. These are set number 1104 and 1105,
that photograph?

A, Yes.

Q.  You have seen that before, have you not?

A Yes,

Q.  Now this indicates that there appears to be
blood on the pillow; is that correct?

A, Yes, there is a lot of blood on the pillow.

0.  And there appears to be -- would you call this
particular area indicative of spatter type blood?

A, TYes, that's -- that is spatter, small stains
have been broken up and spattered on to the pillow.

0.  That would be consistent with blunt force
trauma, would it not?

A, Yes, consistent from hitting Marilyn Sheppard
and spattering of the blunt force, if that's what you
are saying.

Q. Are you able to narrow, based upon the spatter
analysis that you did in the evaluation of this case,
are you able to narrow it down through what type of an
object caused these particular injuries or produce

Do you see
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this particular type of spatter inside the murder
room?
A, No. From looking at the spatter you cannot
tell magically that it was made by & hammer or 2 bar
or a flashlight, you cannot tell, All those are going
to break up blood in small particles.
Q. Now this particular area, do you call this
spatter?
A, No, that's of course what we call contact or
soaking stain. It's a large amount of -- it's that
surface has come in Contact with a large amount of
blood and it's soaked in.
Q. Now let's look at the other phote, the other
side of the pillow.
YR, BOLAND:

echibit 1105,
Q. Have you seer this photograph before?
A TYes.
0. Now this is the photograph with the famed
surgical instrument depicted in it, is that correct,
or the claimed?
A, Tell, T believe that the use of those terms
was -- 1s inaccurate. You can't claim that.
Q. ALl right. Do you find this to be spatter,
this area on the pillow?

Plaintiff's
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shows the pillow removed from that area, that same
shot that has -- it shows this large stain without
Marilyn Sheppard there after she was removed and up in
that area it appears to be where that pillow was, it
does appear, as you have indicated, not to have any
large blood stains there. I warn anyone from coming
to the conclusion, however, because there is only this
one photograph, again the limitations of photographs,
there may have been some slight deposits there. There
surely is no heavy deposit of blood there,

Q. Would it be fair to conclude then that if there
is no heavy deposit of blood underneath the pillow,
that the stain itself had to have sufficient time to
dry before it was placed in that particular position
to not create a transfer stain of that blood?

A, o

9.  Why is that?

A, Well from my observation of that pillow and
from those two shots and some work that I have done
with an actual pillow, it looks like that stain well
may not be hitting the bed sheet at all.

0. So it could be raised up sufficiently enough
that it is not actually touching; is that correct?

A, Emactly.

Q. YNow the particular stain here -- can you
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A, There is some spatter and contact staining in
this area right here. There is some small stains,
round stains that look like spatter and then there is
some slight contact and actually a closer look it has
some smears there.
0.  And this would be contact stain; is that
correct?
A Ves, both those, if you want to call it in the
two or three areas here, these larger areas are again
contact, that pillow has come in contact with a large
anount of blood.
0. Sc what we have here 1s we have blood spatter
on both sides of that pillow; is that correct?
A, Yes, there is indication of blood, yes.
Q. 5o it would be fair to conclude that both sides
of that pillow during this assault on Mrs. Sheppard
were exposed Lo blood spatter; is that correct?
A Tes,
0.  And yet we know that underneath the pillow at
the time that the body is removed and this pillow is
removed, underneath the pillow there is no transfer
stain of blood onto the bed sheet; is that correct?
A, That's only -- yes and no. In other words, it
needs ezplanation.

There is only one photo that I have seen that
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enhance this, Dean, zoom it up?

Now this particular outline -- T quess the
photographs are better. Is that the best you can do?

MR. BOLAND: With that one.

0. You are familiar with this somewhat of an
outline here that apparently is symmetrical on each
side, are you not?
A Tes,
0.  Now this particular outline, you have indicated
that this 1s as a result of the pillow folding; is
that correct?
A. I indicated that I don't know ezactly how that
was made but it would be my best judgment from
e-perience that that looks like the result of a
symmetrical fold.
Q. So this impression here as well as this
impression here you believe as a result of a fold
process’?
A, Tes, either folding after it was bloody or it
came in contact, was in contact and then separated.
But, yes, there was a folding action, I believe.
0. Now you cannot erclude, can you, Mr. Epstein,
the possibility that this impression, this object or
this figure even was placed upon this pillow after a
sufficient period of time for the initial stain of



blood to dry and then another bloody object placed on
top of the pillow to create this type of impression?
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few small stains, just as I indicated on the watch,
This, only seeing two or three little stains you don't
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A, For the reasons I have stated, I don't see how 5 know ezactly the mechanism that caused it, but since
- that could be accomplished. 4 they are associated with smears I believe that was

0. So you don't agree with that possibility; is 5 smeared on there either by her or by somebody else.

that correct? v Q. And now you also see what appears to be some

A, That's correct, © feathering of blood along the left wrist of Mrs.

0. Now you would agree that blood takes a ¢ Sheppard; Is that correct?

sufficient period of time to dry, does it not? “ A There is a blood deposit, apparent blood

A, Tes. 17 deposit there. I have been asked about that many

Q. And there are a number of studies that have 11 times and it looks like it is a heavier deposit right
been done as far as drying times; is that correct? 12 here with some slight blood running down towards the
A Tes. 13 fingers and the hand. T do not know how that was
Q.  And for quantities of blood, you could perform 14 caused.
calculations as far as the volume of blood that's 15 Q. Well you would agree that it appears that in
placed on a particular surface and then based upon the 16 the position of this body, taking a look at all of the
humidity within the room and the temperature you can 17 photographs, that the blood is running uphill, is it
put a stop watch on that particular spot and measure 12 not?
the drying time; is that correct? I“ A Yo
A, Yes, we have done those erperiments and 20 Q. Nowwould you consider the possibility that
1 published them in the workbook. 21 that hand was in another position at the time that the
22 Q. Inpreparation for this particular case did you 22 Dblood was flowing onto the hand?
23 gather up a bunch of pillows and pour volumes of blood 23 A, As T sald, it is very -- let me say something,
24 on the particular pillows to measure drying times? 24 With blood spatter, what we can do is get some
25 A, To measure drying times, no. 25 snapshots of what have occurred. In other words, the
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1 Q.  Did you perform an experiment of any sort in | spatter coming out where a person was, a smear took
2 which you first poured a portion of blood, a wolume of 2 place. When and how to put this all together in a
3 Dblood onto a pillow, allowed it to dry for a period of 3 video, if you will, is impossible to do.
{ time for the area to remain dry and then apply an { So when you are asking me about the stains on
§ 5 this wrist, all I can -- T can see them there, I can't

opject on to the pillow to see if you could reproduce

this particular impression? £ tell eractly when that was on there. And from the

A No. i position there, it looks like the blood is actually

0.  This is marked as state's ezhibit 305, Tou ¢ running appropriately if the blood was put there. But
have seen this photograph before, have you not? Y was there movement in her hand before or after that

A, TYes. 16 blood was on there, I cannot say.

Q.  Now first of all I have a couple of questions 11 Q. You can't rule out the possibility that that
concerning what appear to be smears. Would you 2 hand or that arm was moved after death came to Mrs.
categorize these type of marks on the abdomen of Hrs. 3 Sheppard; isn't that correct?

Sheppard to be categorized to be smears? 14 A No, I camnot rule that out.

A, TYes. 15 Q. Likewise, you cannot rule out the possibility

0.  And would you categorize these particular marks 16 that the clothing was altered after Mrs. Sheppard's
to be spatter, or what would you call those? 17 death as far as the shirt being pulled up and in this
A, lithout seeing them on the body, this appears 18 particular position; is that correct?

right here to be some heavier deposits, but I believe 1% A, No, I cannot -- without -- from what T see I
they are associated with the smears and I don't 20 can't rule that out.

believe they are impact because they are associated 21 9. of all the information that you had, the 200 or
with the smears themselves. In other words, you can 22 300 hours you had on this case, you can't rule it out,
have heavier deposits being pushed along and left by 23 can you?

the end of the smear and depending on what was doing 24 A No.

the smearing again could slightly, you know, produce a 25 Q. Now did you take a look at Mrs. Sheppard's



and again there were some comments but no photographs

a0

149 151
I ankles, her legs? 1 of the pajamas by Dr. Kirk that saw spatter on the
¢ A There is one photograph that shows her legs = lower ends of them.
3 over the end of the bed and it was a photograph 3 Q. So she had the pajama bottoms off; isn't that
{  towards the east wall. 4 correct?
5 Q. Did you find any evidence of smearing on her 5 A, That's how she is found.
6 legs? 5 Q. And the 200 or 300 hours that you spent on this
7 A Nothing that I could say definitely. 7 case, you are certain about that as well; is that
§ MR, BCLAND: This is state's ¢ correct?
4 echibit 303. © A Certain about she is found and photographed
10 Q. This particular area down here, did you find 10 with them off.
11 any evidence indicating it to be contact transfer of 11 Q.  She doesn't have them on then, is that what
12 blood or smear? 2 you're telling us?
13 A Agaln, it may be. There as well as right here 3 A She has them on the right leg and it is off the
14 may be a blood spot and this may be, but as I 14 left leg.
15 indicated very cautious to -- it's a photograph. If 15 Q. T just asked you that question a minute ago.
16 we were there we could take a look at it to see 1% So you don't know --
1T eractly what that is. I don't think anyone made note 17 ¥R. GILBERT: Cbjection, Your
18 of it or tested it, but it could be but T -- there is 18 Horor.
19 no way of saying eractly what that is or these other 19 9. -- what position her clothing was in at the
20 stains. I was of course wanting to see other 20 time --
21 photographs of her uncovered, which are noneristent 21 THE CCURT: Sustained to your
27 because this sheet was put on, and I would like to 22 comments. But ask the questions.
23 have seen a lot of things but they are not there, Z3 Q. Youdon't know whether or not she had the
20 Q. So at least based upon the information that was 24 pajama bottoms on or she had one leg on or one leg off
2> provided to you, you can't rule out the possibility 25 at the time that she met her death; is that correct?
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1 that the body was moved after death came to Mrs. 1 A Well, T believe they were as found and the
. Sheppard? 2 reason for that is she was not moved from the position
3 A Yes, I can. 3 when she was hit and I believe to take off pajamas you
§ Q. You can rule that out? 4 would have to significantly move the body.
5 A, Yes, 5 Q. Now you were aware that her watch was taken
o Q. You can say that that is the position that she ¢ from her, were you not?
T was in at the time that she was killed? 7 A Yes, T believe the watch was found downstairs
§ A, Yes. ks I indicated, not particularly with her £ in the den.
~4 legs in that position, T don't know where her legs 4 Q. TWas it your belief based upon your evaluation
10 were. In other words, I am very convinced, as I said 10 of this case that the watch was taken from her before
11 2 number of times to the jury, that her head was right 11 or after she met her death?
12 “down in that position when she was -- where it is 12 A I believe the logic would be after death since
13 found in these photographs, when she was bludgeoned 13 there is blood smears on her watch.
14 and after that she was not moved on that bed. 14 Q. Ckay. 2And then that watch is found downstairs
15 Now does that mean her legs were in this 15 1in the doctor's study; is that correct?
& position when she was being beaten? I'm nof saying 1% A TYes
17 that. Her legs could have been up in a defensive 17 Q. So whoever the assailant or the thief was, took
18 position. It's a very -- things are happening during 16 the trouble to take the watch off?
19 2 struggle like that and then at the end they end up 1% A, TYes, sir,
26 like this, 20 Q. They forgot to take it with them when they left
21 Q. So, likewise, vou could not say whether or nct 21 the premises; is that correct?
22 she had her pajama bottoms on at the time that she met P MR. GILBERT: Cbjection,
23 her death? 23 THE CCURT: Sustained,
24 A, Tcan't say that. They were found off of her, 24 Q. Do you have any type of erplanation based upon
25 25 your scientific evaluation of this case as to why the



153 155
I watch was down in the den? 1 fingers. So in this particular case you would assume
2 MR, GILBERT: Chjection. 2 that would be after the murder of Marilyn Sheppard.
3 THE CCURT: Cverruled, 1If he 3 Q. And did it occur, the removal of the watch, did
4 has some basis. 4 that occur within the murder room?
5 A fhy it's down there? 5 A I donot know.
£ Q. TYes. ¢ Q. Well, you have indicated that the assailant had
7 AT have no scientific evaluation., Tt was found 7 to still been dripping full of blood at the time that
3 there. Why, I don't know. & he took Dr. Sam's watch; isn't that correct?
“ Q. Now that particular watch, you had a chance to “ A I'msaying -- however that was removed, the
10 look at photographs of that watch as well, did you 10 person had bloody -- blood on their hands and that can
11 not? 11 take up to a few minutes to dry.
2 A TYes, o9 Chay.
13 Q. Did you find any evidence of blood spatter on 13 A And did that -- I mean can T look at that -- if
14 that particular watch? 14 you show me any watch with a blood stain and smear on
15 A, The only one photograph was again a poor 15 it, T can't tell you where that watch was when that
1 photograph, but I saw a smear on the crystal area. 1c smear was done. So I have no basis to say that.
17 9. So consistent with if being taken off after 17 Q. Your opinion is that these particular items of
18 this horrible event, right? 1% Dblood, especially at the 11:00, 12:00 area, these in
14 A Yes. 1¢ fact what are known as transfer of stains; is that
20 Q. Now you learned also that you had said that you 28 correct?
21 read the testimony of Dr. Sam Sheppard; is that 21 A They were consistent with being produced with
27 correct? 22 the smearing and/or smear against that watch, that's
23 A Yes. 23 correct.
24 Q. Soyou had an opportunity at least to read a 24 9. So it would have to be a sufficient period of
25 version of his events that transpired that night; is 25 time for time not to have elapsed for the blood to
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1 that correct? 1 have dried as far as the transfer; is that right?
I A TYes. ! A Tes.
3 Q. And, most importantly, you used that in 3 Q. And that would be what minute amounts of blood,
4 applying as far as an ezplanation as to the blood 4 that would have to be only over a few minutes period
5 that's on his wafch; is that correct? 5 of time; is that correct?
6 A, It was not only that testimony, but he made a ¢ A If the blood is on the hands for more than --
7 statement on July 10th, about siz days afterwards, T you have to do some testing. It depends on how thin
¢ about an 1l-page statement to law enforcement and that 3 the blood is. It can dry in a matter of 30 seconds,
4 was a very concise statement about what he said % but usually it is more like two or three minutes and
10 occurred. 16 can be more in crevices of the hand.
11 Q.  Okay. And based upon that information you 11 Q9. Based upon your evaluation of this particular
17 concluded that the stains that appear on Dr. Sam 12 case and the time that you spent on it, based to a
13 Sheppard's watch are not blood spatter but are more 15 reascnable degree of scientific cerfainty, this watch
14 rather smear; is that correct? 14 had to have been stolen from Dr. Sam Sheppard while he
1% A, It's not based on his statements at all, it's 15 was rendered unconscious in the murder room; is that
12 Dased on the evaluation of the photographs that I 16 correct?
17 looked at. 17 A, That would be the most consistent time within a
¥ Q. And so how did that -- those particular objects 1% few minutes of --
1% of blood get onto Dr. Sam Sheppard's watch? 1% Q.  Because we know or you would agree, based on
20 A, Well, the most likely, it's a smeared stain and 20 your scientific evaluation as a criminalist, that all
21 some small stains on the -- and smears on the links, 21 of these other activities that occurred inside of the
22 The most likely in my opinion is the removal of the 2 home had to have occurred after the homicide, is that
23 watch using bloody fingers. 23 correct, as far as the ransacking of the various areas
24 Q. And when did that take place? 24 inside the house?
l 25 MR, GILBERT: Cbjection.

A, That would be with somebody who had bloody
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1 THE COURT: Overruled, You 1 some smears on a chair in the office. Other than
. can answer. 2 that, I don't see any report of blood being found in
3 A Tcan't tell again the timing of that I these areas. I don't know if they looked for blood
4 ransacking, eractly when that took place. Could it 4 but there was none found early on or later on. I
5 have taken place before the homicide? It could have. > Dbelieve Mary Cowan and Mr. Dombrowski looked at all
6 I guess the finding of Marilyn's watch down in the den ¢ these other areas and found 40 drops of blood.
T or in the office area obviously was there after the " Q. But by the fact that the smear being down in
3 homicide and otherwise I camnot say scientifically 2 the doctor's study, you would clearly indicate that
9 yhen these things took place. »  that smear was placed there after the death of Mrs
10 Q. Ctherwise he would have had to make two trips, 10 Sheppard?
11 wouldn't he? 11 A, Zgain, we don't know,
12 A, I don't know. The perpetrator could have been 12 9. But what you can tell us is that both watches
13 in there earlier or whatever. There is no way 13 were taken, it is more likely than not both watches
14 sclentifically to tell time of when that occurred by 14 were taken from Mrs. Sheppard and Dr. Sheppard while
15 looking at dumped over material. 15 they were both inside the murder room; is that
1l Q. Well as the criminalist and the time that you 16 correct?
1T spent in this, is it more likely than not that these 17 A T would think that's correct,
18 events, as far as the ransacking and the living room 18 Q. Just based on the fact that to have these type
19 area and also in the doctor's study, as far as this 1&of spots on this particular watch the blood had to be
20 theft offense, that thal occurred after the death of 20 fresh in that it didn't have enough time to dry,
21 Mrs. Sheppard? 21 otherwise you wouldn't have the transfer; is that
22 A I can't say more likely than not. 2 correct?
23 Q. Well you know that Dr. Sheppard claims to have 23 A Tes,
24 been asleep on the day bed that you have identified 24 Q. The other possibility is that these are in fact
25 earlier in the very same room where a portion of this 2> blood spatter, isn't that correct, Mr. Epstein?
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1 ransacking took place. 1 A Cthers contended that. T do not agree with
2 A Yes, I understand that. . that,
0. So that meant then that the burglar or the 3 Q. And if these are determined to be blood
4 thief or the bushy-haired fellow was in the same room 4 spatter, then that would indicate that this watch was
5 with Dr. Sam; is that correct? 5 in close prozimity to Mrs. Sheppard's head at the time
b MR, GILEERT: {bjection. ¢ that she was sustaining these injuries; isn't that
T Q. Imean, that's the logic of what you are T ocorrect?
§ telling us, right? ¢ MR. GILBERT: Cbjection.
4 WR. GILBERT: Cbjection. o THE COURT: Sustained.
19 THZ COURT: Overruled. [ MR, DEVER: May we approach
11 A TYes, obviously if that had occurred beforehand, 11 the bench, Your Honor?
2 that's true. I'm not saying it did and I didn't 1z THE CCURT: Sure.
3 say -- there is nothing scientifically by looking at 13 (Thereupon, a discussion was had
14 these turned over things to fell which came first. 14 between Court and counsel at sidebar.]
15 Q. But we didn't find any type of smears or bloocd 15 9.  Assuming that there is going to be competent
16 spots or anything on objects that were touched either 16 testimony claiming that these particular droplets that
17 in the doctor's study or in the desk inside the living 17 appear on this blood are in fact blood spatter, would
18 room that indicate that there was some handling by a 1% you agree that, Mr. Epstein, that this watch had to be
16 person with bloody hands, right? 19 very close in prozimity to the head of Mrs. Sheppard
20 A Let me answer this in this way: The people 20 at the time that she was sustaining these severe
21 that did the ezamination for blood were there very 21 injuries?
22 later, in my opinion, they were there a week later and 22 MR. GILBERT: Cbjection.
23 then on the 23rd. So a thorough evaluation was not 23 THE COURT: Overruled.
24 done right away. I don't know, I did not read, I must 24 A No, I would not agree.
25 say, of any blood being found e:cept for a report of 25 Q. And why is that, Mr. Epstein?
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1 A Because there is insufficient, any competent, 1 A You may have if he attempted to. I don't know
2 inmy opinion, eraminer, there is insufficient pattern . if he attempted to take it out -- I don't know how it
3 there. There is two or three or four stains that are 3 got on the floor. Could it have fallen out if someone
4 smaller in size. They are all associated with the ¢ with bloody hands, wet, bloody hands handled the

b smearing action. 5 wallet? Yes.

0 If this watch was in close prozimity to Marilyn ¢ Q. And you would also erpect on those trousers

T Sheppard being bludgeoned, you would erpect to find a 7 also if the wallet was removed from Dr. Sheppard that
€ rpattern of stains, just like T showed the jury to & you would expect also to be transfer of stains of

9 begin today with impact spatter, all these varied size 9 blood on the rear pocket, would you not?

10 stains, a number of them over the whole surface of the 10 A, These are all making assumptions.
11 crystal and the links. You would not just find two or 11 Q. Well you made several assumptions as your

2 three small stains that are associated with smears. 12 testimony here today, have you not?
13 9. So you would agree that cbservations of the 13 MR, GILBERT: Cbiection.
14 entire -- the whole watch back in July of 1954 would 14 THE COURT: Cverruled. It's
15 Dbe more telling than just a couple of photographs; is 15 a question.
16 that correct? 16 A, The question again?
17 A, Well if T could observe the whole watch? 17 Q. You would erpect to find transfer stains --
1% Q. Yes, ¢ THE COURT: Actually the last
% A Yes. 16 question was whether or not he made several
200 Q. Or a person experienced in dealing with blood, 2 assumptions.
21 trained in the use and handling of blood would be able 21 A Tes,
22 to identify what took place would be & smear as 22 Q. Rnd you would erpect that if there was an
23 opposed to a spatter; isn't that correct? 23 attempt to remove the wallet from Dr. Sheppard that
24 A, The person doing the examination would have to ¢4 you would have transfer stains of blood from bloody
25 have erperience in blood spatter and to see what 25 hands of this assailant on his clothing as well, would
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1 overlapping patterns were there. So it would depend 1 you not?

2 on the erperience of the person at that time. 2 A If the assailant or whoever did this had bloody
3 Q. Soif Dr. Sam Sheppard was robbed of his watch > hands, it was still wet with blood, you would expect
4 while he was rendered unconscious in his bedroom; 1s {  to find transfer stains.

5 that correct? 5 Q. Just as you find transfer stains on the watch,
6 MR. GILBERT: Chiection. & right?

7 9. That's you what believe to be based on your i A Yes.

§  review of all the information in this case? & Q. Ckay. Now you also had an opportunity to

3 THE CCURT: Cverruled on that % review all of the facts of this particular case as far
10 basis, 10 as what happened to that particular watch, did you
11 A Idon't know if he was robbed, but if the watch 11 rnot?

2 was taken off of his wrist, that's the most consistent 12 A Tes.

3 scenarie, yes. 13 Q. You learned that the watch was found in what
14 9.  Now you were also aware that Dr. Sheppard 14 was known to and tool bag, a green tool bag on the
15 «claimed that when he came to inside the murder room 15 side of the cliff of Dr. Sheppard's home; is that
16  that he observed his wallet lying on the floor, were le  correct?

17 you not? 7 A, TYes, that's correct.

¢ A Yes. 18 Q.  Ind were you aware of certain tests that were
16 Q.  Now there was no evidence of any type of blood 19 performed or inspections of that particular green bag
20 on that particular wallet, was there? 20 to determine whether or not there was blood on the

2. A, Tdon't believe there was. 21 outside of the bag?

22 Q. If the assailant who took his watch also 22 A TYes, there was -- Mary Cowan performed one test
23 attempted to remove his wallet, one would expect to 23 on the outside of the bag and found no blood.

24 have smears of blood on that particular wallet as 20 Q. So if the assailant had taken the watch from

2 25 Dr. Sheppard and then placed it into that green bag,

well, wouldn't you?
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1 there had to have been a sufficient period of time for 1 this bushy-haired male, were you not?
2 the blood to dry on the assailant so that there would 2 A That's what he said occurred.
3 not be any transfer on to the bag; is that right? 3 Q. And you read his testimony concerning that?
{ A Well, from my reading of that test I believe 4 A Yes.
5 that the -- that green bag could have been examined 5 Q. Isthat correct? So with the location of the
¢ more thoroughly. & Dbag and the various inferences that you were drawing
Q. But for the failure of the authorities to do T as a criminalist, it would be fair to assume that the
§  enough of a workup on that particular green bag, we & bag was thrown prior to the assailant getting to the
“ are still confronted with the ¢laim or the testimony 4 beach; 1s that correct?
10 that there was no blocd on the outside of the bag; is 16 A, That would be consistent,
11 that right? 11 Q.  From the location on the cliff, right?
2 A, That's what -- that's correct, 12 A TYes,
13 0. And as the criminalist then you would infer 13 Q. Sowere you aware at the time that Dr. Sam
14 that there was a sufficient period of time for the 14 Sheppard first talked to the authorities on July 4th,
15 blood to dry prior to the watch being placed into the 15 1954, to patrol officer or homicide Detective Schotthe
16 bag; is that correct? 1o of the Cleveland Police Department, that he claimed --
17 A, There was no blood, that's why I think there 17 MR. GILBERT: Chjection,
¢ should have been more ezaminations. The amcunt of 18 9. -- that he was --
1% blood that I see on that photograph would indicate 1¢ VR. GILBERT: Chiection,
20 that some should have flaked off. TIf it was dry 20 Hearsay.
21 inside that bag and even if it wasn't dry when it went 21 MR. DEVER: 1t is not
2. in, vwhen it was found it was a sufficient period of 22 hearsay.
23 time have dried that it would have flaked off some 23 Q. I'masking if you reviewed the evidence in this
24 Dblood and I would have eipected to find that. If it 24 case. You read the tramscripts. Did you read
25 was wet with blood, then it would make smears. 25  Schotthke's testimony?
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1 Q.  You would erpect the -- this is a poor prog, a 1 A Mo
2 Dairy Queen bag, you would erpect in the handling of 2 Q. Well would it surprise you if Schottke
3 that particular bag that it would require the 3 testified that Dr. Sam Sheppard said that watch was
4 assailant to make a couple of touchings to the bag to 4 taken from him down on the beach?
5 accomplish placing the watch inside the bag, would it 5 MR, GILBERT: Chiection.
¢ not? 6 THE COURT: Sustained.
A Yes. T Q. Did you read Schottke's testimeny?
§ 0. And also Dr. Sheppard's keys are put inside ¢ A No, I did not.
Y that bag as well, are they not? G 9. Sodo you know whether or not Dr. Sam Sheppard
10 A, Yes, I believe his keys and a ring and his 10 gave a version as far as when that watch was taken
1 watch were found in there, 11 from him?
12 Q.  Those three items were placed in the bag, yet 12 A Not that I know of.
13 there is no blood on that bag, on the outside? 13 Q. Vet your opinion is that this watch was taken
14 A, Yes, there is no blood found, that's correct. 14 from Dr. Sam Sheppard while in the murder room because
15 Q.  Now the lccation of the particular hag on the 15 this is a smear as opposed to spatter; is that
15 side of the cliff is, through the course of your 1o correct?
17 investigation did it appear that that was thrown by 17 A, It would have to be fresh blood was on there.
18 the assailant as he left the home, is that correct, or 12 Q.  And we know that there is no other drips or
19 dropped? 19 drops of blood inside that house that you can tie to
20 A Imean, I don't know where it was found but :0 that murder room; is that correct?
21 from its description someone put those things in and 21 A Say that again.
2/ someone threw it out in that area. That's what it 22 Q. There are no drops or drips of blood that you
23 appears to be. 2% can tie to the murder room found elsewhere in that
2¢ Q. So at the point in time you were aware that Dr. 24 home?
25 Sheppard had a confrontation down on the beach with 25 A That's correct.




1 Q. And it would be fair to conclude that if the bushy-haired man?

2 assailant was bleeding, he healed up by the time that A. T considered that.

3 he had reached, traveled throughout the house and 0. And to a reasonable degree of scientific

{ reached down to the beach; isn't that correct? certainty and the evaluation that you have made in

5 A I don't know that for & fact. this particular case, the evidence would suggest that

5 Q. Nowisn't it a fact, let's show you, this is that cannot be borne out by the physical facts that

T page - you testified to; is that correct?

B MR, GILBERT: Chiection, = A Correct,

§ Objection. “ 0. Soif we were to believe that the watch was
10 THE CCURT: Cverruled at this 10 taken from Dr. Sam on the beach, then the assailant
11 point. 11 had to go -- either had the green bag with him at that
12 Q.  When you were sitting down with those fellows 1 time and had to take the trouble to put all of these
13 from NOVA and you were getting ready to prepare your 13 items in the green bag and then throw them back up the
14 documentary and your reenactment, did you discuss the 14 cliff, or the assailant had to go back upstairs, get
15 possibility of how the blood appeared on Dr. Sam 15 the green bag and then come and put the items in the
15 Sheppard's watch? 1¢  Dbag and then throw it over the ¢liff; isn't that
17 VR, GILBERT: Chiection, 17 correct?
12 A Yes. 12 A Just the timing issue?
19 9. You did? % 9., TYes.
20 ' THE CCURT: fihether he 200 A, Regardless of -- if it was taken down at the
21 discussed it for NOVA and that's overruled. 21 Dbeach and it was subsequently found in the bag, it

:2 Q. Did anyone consider or discuss the statement 2o would have to get in the bag and so he had to take the

oo

23 that Dr. Sam Sheppard made on July 4th, 1954, as to 23 bag down there or he would have to go retrieve it.
24 how he got blood on the watch? Did anyone talk about 24 Q. Reason and common sense would tell us that
25 that? 25 that's inconsistent; isn't that correct?
170 172

I A There was talk about how that blood got on : MR. GILBERT: Cbjection.
there, yes. : THE CCURT: Sustained.

.

3 0. And it's your claim or your determination that 35 Q. Inevaluating this case, did you find any

i the assailant removed the watch from Dr. Sam Sheppard 4 evidence to suggest that there was another person

5 and that explains how the blood is on the watch and 5 inside of that house other than Dr. Sam Sheppard, his
¢ that removal took place inside of the room; is that 5 son Sam Reese Sheppard, and the victim, Marilyn

T correct? 7 Sheppard, at the time of the killing?

§ A I'msaying everything is consistent with that, % A As T have indicated there are two things, two

b yes. Y things that lead me {o believe that there was someone
10 Q. You never had a chance to look at what Schottke 10 else there, and that is that there is spatter in that
11 had to say as far as Dr. Sam's version of events that 11 room and someone intercepted that. There does not
12 took place on July 4th, 1954, in his hospital room at J  appear to be any on his clothing. The second is that
13 Bay View Hospital; is that correct? 13 there is a stain of blood in that murder room that is
14 A That's correct. 14 caused by a different mechanism that can be taken for
15 Q.  Showing you -- this is page, Terry, for you, 15 further grouping analysis.
1o 1663, 16 Q. Ckay.

17 VR, GILBERT: Objection. 17 A So those two facts indicate to me that somebody
1 Sidebar. ¢ else was there.

1¢ THE CCURT: Yes, 1% 9.  And further grouping analysis, it was already
2 (Thereupon, a discussion was had 20 typed to be blood group C; isn't that correct? There
21 between Court and counsel at sidebar.) 21 1is no other grouping analysis you can do, is there?
22 THE CGURT: Sustained. 2. A, Well, yes, as it furns out if we take it in the
23 Q. Did you ever consider the possibility that the 23 generic, if you are going to take ABC blood grouping,

24 watch was taken from Dr. Sam Sheppard while he was on i
25 'the beach in this confrontation and struggle with the 2

24 I'm saying let's say profiling, if you will, there is
5 ARG, MN, there is enzyme grouping and now there is
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1 DNA. 1 actually the head was reconstructed for previous

2 Q. But if you take the combination of DNA testing z  burial.

3 and blood typing testing, in and of itself the blood 3 Q. Ind during the time of doing this erhumation or
4 typing, when one person is an C and they always remain t participating in the ezhumation, you were actually in
5 tobean 0 and therefore an A and B, they can all be 5 the room when the casket was opened; is that correct?
o ercluded. If vou are not an O, you are not there; £ A Yes, I was.

T isn't that right? 7 Q.  And you donned a surgical mask and you had

9 A Yes. If youarean O andblood is in A groug, ¢ clothing on, did you not?

9 you did not contribute that blood. % A, Yes. Everyone there had protective clothing.
10° 9. 2nd you can dress it up all you want with DNA 10 Q. Covering the shoes; is that correct?

11 and come in and say you can't include or exciude, but 11 A TYes,

12 the bottom line is if you are an C, you are an G, and 12 Q. And Dr. Balraj also made you -- they took an

13 if you are an A, you are an A; isn't that correct? 13 oral swab of your saliva to get your DNA profile?

14 A That's correct. 14 A Yes, everyone who participated.

15 Q.  Now when you were sitting down with these folks 15 Q. So there could be no concern about

16 doing this NOVE program, was there any discussion 16 contamination; is that correct?

17 about this particular discrepancy, a claim being that 17 A, That's correct.

12 DNA conclusively establishes that there is another 12 9. 2nd did you find in your participation of that
19 person in the room, that we have evidence of an 1% echumation that as far as scientific value, as far as
20 assailant, an urknown party, did you talz about that? 20 help to go uncover facts that could be presented to
21 A Yes. 21 this jury, did you find that to be a worthwhile
22 Q. And it makes good fiction, it makes good 22 scientific venture?
23 entertainment? 23 MR. GILEERT: Chjection.
A MR. GILBERT: Chbiection. i THE COURT: Cverruled,
25 THE CCURT: Sustained. 25 A, Ingeneral, ves, I guess the real specifics
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1 Q.  But here in this courtroom when you are asked 1 need to be addressed by some other erperts that were
2 to tell these people under oath -- 2 there dealing with some other things and blood

3 MR. GILBERT: Chjection. 3 spatter, in particular T believe DNA and some of the
£ Q. --you're telling us -- 1 dental work. T bellieve it was a good ezercise, yes.
5 THE CCURT: Sustained. 5 Q.  Rnd even how disturbing it was to disturb the

£ Rephrase your question, o dead after all of these years, that there was some

T Q.  You were aware that through the course of the T value that was gathered as a result of that; is that
ehumation that it was determined that the teeth to §  correct, Mr. Epstein?

9 Mrs. Sheppard, the bone to Mrs. Sheppard, there was a “ A Yes.
10 fractured mazilla; is that correct? 100 Q. Then finally then, in the analysis that you did
1 MR. GILBERT: Chjection, He is 11 inside the murder room, the tests that were performed
12 not an expert on jaws. 12 Dby Dr. Paul Leland Kirk were, as I have indicated
13 THE COURT: The gquestion is 13 before, seven months after the homicide; is that
14 was he aware of scmething, did I hit it right? 14 correct?
15 MR. DEVER: Yes, thanks, 15 A, Yes, July 4th to he was there January 22nd.

iz Judge. 1o Q. Did you know that those particular doors were
17 THZ COURT: Then it i3 17 removed and had been transported to the coroner's
1¢ overruled. Do you understand the question? 1% office?

19 A No. Can you explain what you mean by fractured 1% A, Yes, they were removed and then taken back to
20 manilla? 20 the home.

2. Q.  The upper portion of the jaw was in fact 21 Q. And were you aware that there appeared to be

22 fractured away; were you aware of that? 22 some dusting of that particular wardrobe door or

23 A, T was there and saw the exhumation and the 23 closet door, sorry, that those particular doors for an
24 mandible, the lower part was separated from the top 24 attempt to gather fingerprints?

25 portion and there was a lot of the bomes there and 25 A Tes.




Q. Then finally, you can tell based on the spatter
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crime was committed where there was fingerprint powder

pattern that Is on those particular doors that the 2 on it; is that right?
doors were in the position that they are in that the 3 A Yes.
door to the room is in fact open and the closet door 4 Q. Do you know whether anyone from the defense
15 in fact closed at the time that Mrs. Sheppard met 5 side or the family was allowed in that room prior to
her death; is that correct? ¢ the first trial in 1954 to do a thorough amalysis?
A, Yes, the crime scene photographs show that. i MR, DEVER: Chijection.
MR, DEVER: Ckay, T don't ¢ THE COURT: verruled.
have anythirg further. Thank you. “ A Idon't believe any scientific person was
THE COURT: Redirect. 10 allowed in.

-- - 11 Q. Nowisn't it true that you were able to see
REDIRECT EXAMINATICN CF BARTCN PAUL EFSTEIN 12 that unusual large spot on the photographs that were
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BY MR. GILBERT: 13 taken that morning; is that right?
0. I promise I won't call you doctor. & A Yes, the crime scene photographs show that
MR. DEVER: You started it. 15 stain clearly.

0. Mr. Epstein, the science of blood spatter 16 Q.  So when Mr. Dever showed you the photograph

pattern analysis is an emerging field, is it not? It 17 from seven months later, was the same spot on that

was an emerging field in the '50s and the 'ols; is 18 closet door?

that correct? 19 A Yes, it's the same spot.

A, In the '50s and '60s in the United States it 20 Q. Now we talked about the trail, the apparent

surely had not been used. Cther countries may have 21 trail. Isn't it true that the reason that you could

had a little. 2. not tell whether there was actually a trail comnected

Q. And Dr. Kirk was a pioneer in developing the 23 to, with certainty, to the crime scene is because not

methodology, the techniques and approaches to 24 enough of those spots were actually tested for human

understanding blood stain pattern analysis; is that 25 Dblood?
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1 correct? 1 A, Not only that, as I indicated a number of
2 A That's correct. 2 times, to tell anything about this apparent trail you
3 Q. Was Dr. Kirk perfect in every way in terms of 3 would have to determine that it was human blood and
“{  the work that he did back in 19547 4 wnose group blood it was. Today we would do DNA and
5 A, No, he was not perfect, 5 see if we can determine whose blood it is. Without
-6 Q. Nome of us are perfect, right? ¢ knowing that, we camnot make any valid determination.

So that's why I would have suggested and would have at
the time done more blood grouping on selected stains.
0. Now in connection with this, the trail, there

A T don't believe so.
0.  And did anybody from the Cuyahoga County
prosecutor's office, as far as you know -- I'm sorry,

<O

L

coroner's office, or the Cleveland Police Department 16 was a question brought up to you about the size of the
or the Cuyahoga County Sheriff'S Department, or the 11 spots and you indicated that generally spots from an
Bay Village Police Department or any other agency of 1. active bleeding source are of a certain size; is that
law enforcement investigating the homicide of Marilyn 13 right?

Sheppard in 1954 do any work in connection with blood 14 A TYes.

stain pattern analysis? 15 Q.  But don't they -- can they vary?

A, Not that I am aware of, no. 1¢ A, They can vary.

0.  And as you sit here today in the year 2000, 17 Q.  lhat are the reasons for why they can very?
given the nature of this homicide, would you say that 18 A, Well, they can vary. However, I must say that
blood stain pattern analysis is a critical component 19 if it is coming just from a bleeding source, an active
to understanding what happened that day? 2 drip, drip from an open wound with no interference in
A, Yes, T do. 21 hitting a hard surface and going at least two, three
0.  Now with respect to the wardrobe or the color 22 feet from the ground, they will make large stains.

of the stain that we have been referring to, Mr. Dever 2% But the variation can come from stains hitting

asked you about seeing the spots on the photograph 24 something else while coming down and breaking up like
that Dr. Kirk photographed seven months after the 25 clothing or a shoe or some other surface. But without
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1 that, you would erpect to see large stains. > sophisticated as it is today?

2 Q. And in your erperience of, has it heen over 3J : A That's correct. With new enzyme grouping and

3 years? > DN, if that's what you are referring to, there is no
& A Yes, it has. 4 doubt that we can do a lot more with a lot less sample
5 Q. Is it not true that the crime event is a very 5 today.

6 dynamic and frantic and active event? ¢ Q. And if you were to have that sample available

T A Yes. But in nature they are usually not just T in the year 1999 or 2000 or 'Y7, '98, would you put

¢ someone coming up and hitting and that's it. ¢ more credence on DNA testing in terms of determining

& Q.  Someone bleeding in the hand doesn't calmly % the origin of that blood as opposed to tests that were
10 just walk to make sure that the blood drops are of 10 done on dry bleod back in 19557
11 consistent size and in a consistent pattern, do they? 11 A, Tes. 2nd let me add that in the state crime

. A No. It is gemerally more activity and is 12 laboratory in Minnesota there is no ABC blood grouping
13 varied and you have no real standard way with those, 13 done any more, it was dropped about three or four
14 when these types of stains are made. 14 years ago because they are going directly to the more
15 Q. In fact, the nature of the surface of the floor 15 sophisticated and reliable DNA,
16 or the object that an active bleeding source can le Q. Now the notion that and the opinion that you
17 deposit blood on also may have an effect on the size 1T have that that large spot came from a different
18 of the drop; is that correct? § mechanism than the spatter originating from the
19 A, Yes, it has dramatic effect. 14 pbeating of Marilyn Sheppard is based on what, as a
20 Q. So the fact that we are talking about size 20 blood stain pattern analyst, what is your opinion that
21 alone of the stain, is that solely determinative of 21 you are willing to defend in this courtroom today that
22 whether or not it comes from an active bleeding wound? 22 that spot comes from a different source or different
23 A1 think we are going around in circles here, 23 mechanism?
24 but it isn't the only factor. There is the size of 24 A, It's the size and shape of that stain. It's an
25 the stain, the length of this apparent trail, but most 25 inch in diameter and that cannot be produced by the
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beating of Marilyn Sheppard. Those stains would have
been smaller. This stain could not have been produced

[Rg—

important it's determining beforehand what this trail
is made out of, and it's really virtually impossible

to say anything more than we don't know unless you 3 Dby that mechanism by Impact, it had to be a large
know whose blooc is inm this trail. 4 amount of blood. It was then deposited on the door
0.  Now with respect to the -- there has heen some 5 and that's what is significant there, and others I
discussion about 2BC typing. Dr. Kirk attempted to do t  believe you will find in this room, this courtroom
typing on that large stain; 1s that right? T will say the same thing.

- A Yes. ¢ Q.  And as you sit here in 2000, the opinion of Dr.
Q. And he determined that it was type 0; is that b  Firk in 1955 who believed that that stain came from a
right? 0 different mechanism or different source than the
A, Ves. 11 impact spatter of Marilyn Sheppard -- of the Marilyn
Q. Was Dr. Eirk criticized by the State of Chio 12 Sheppard beating, is that opinion that you have, does
for his findings with respect to the determination of 3 1t depend on what Kirk says back then? Does your
the blood typing on that stain -- 14 copinion depend on what he said?

A.  Was he criticized? 15 A No.

0. Do you know that? 16 Q.  Are you making this opinion totally independent
A I don't know. 17 of what Paul Kirk either said in a trial or said in an
0.  But he was criticized for the test that he did 18 affidavit or anywhere else, are you making this

as far as determining whether that stain was of a 14 opinion independent of what he said?

different type than the blood of Marilyn Sheppard; is 20 A, It's based on mainly the photographs that I

that right? 21 have received. I have seen this described in his

A, Yes, he was challenged by others about his 22 affidavit but up until about a year and a half ago I
technique. 23 4id not see any -- I hadn't seen any of these crime

0. Isn't it true that the classification and 24 scene photographs and I have not seen the photographs

typing of blood back in the 1%50s is not as 25 of the large stain, I only heard it described. So
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really it was until T received these photographs to
ezamine that T then approached this case as an
independent evaluation, taking Dr. Kirk's word but
also Mary Cowan's and others.

Q. And you don't necessarily agree with Dr. Eirk
reqarding whether it was a left-handed or right-handed
person based on the blood spatter?

A, Based on the blood spatter I would, in essence,
disagree with what he found.
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respected by its viewers and people in the scientific
community.

Q. And why did you participate in this project?
What interest did you feel you were furthering by
lending your 35 years enperience as a blood stain
pattern expert and criminalist in being on NOVA?

A. T believe because of my experience and teaching
in this area that I could -- and being familiar with
this case in a teaching aspect with the methods that

Q. You don't necessarily agree or disagree with 10 were used, I could -- I was in a position that I could

his analysis of whether the teeth were fractured as a 11 help demonstrate as well as many, maybe better than
result of a bite? 12 some, the blood spatter principles involved and that's
A, That's correct. 13 why T got involved,
Q. So even though you were a student of Dr. Paul 16 Q. And you mentioned that there were other peopie
Kirk and respected him -- 15 that participated, you mentioned some of their names.
A Yes. it Have you seen the NOVA show? Did you get a chance to
Q. -- and fnow of his contributions, you are not 17 watch it?
coming in front of this jury and being, you know, a 12 A, T did see the final show, yes.
disciple of Paul Eirk and arquing on every little 14 9. Would you look around the room and tell me who
point that he might have made in this case, are you? 20 1in this room was on that NCVA show in addition to me?
A, No. In fact, T have found things thar T would 21 Did you see anybody there sitting at this table here?
disagree with him and have stated so. I'm surely not :2 A, Not on that table but --
here to, if you will, rubber stamp everything that Dr. 23 Q. Do you recognize --
Paul Kirk did. 24 A Ch, ves, Mr. Mason was on the show as well as
0. And in spite of things that you might disagree, 25 Sanm Reese.
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do you disagree with him on one of the central points 0. S0 it wasn't a one-sided presentation of the
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that you made teday after eight hours on the stand,
that there was an individual in that room intercepting
that blood spatter coming from Marilyn Sheppard being
attacked?

A, No, I would not. As I indicated, that was
probably one of the best observations with respect to
blood spatter, the position of the attacker and what
you would erpect to find on their clothing and this
large stain. So those two major observations with

Sheppard case, was it?

A, No, there was some opposing views erpressed

verbally and some scientifically.
Q. You would not jeopardize your reputation of 35
years and walk in and go on a national respected
science progran and misrepresent anything, would you?
A, Mot at all,
Q. Just a few other things.

The pillow that you saw, you can't say anything
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respect to blood spatter were critical in this case. 11 more than what you said, that that's where it was when
0.  And if Dr. Sheppard was wearing those pants, he 12 it -- when the killing stopped; is that right?

could not have been the one to intercept that blood, 13 A, That's correct.

is that correct, coming from her body? 14 Q.  And there was blood stained pattern -- there

A.  That is correct. I would have expected teo find 15 was blood impact stains on both sides; is that right?
blood on his pants. 16 A, Yes, it appears both sides were ezposed to some
Q.  And as far as this -- the NOVA, what is NOVA &s 1T part,

& program on PBS, do you know? 18 Q. Could you say there was any article or

A.  NOVA, I think everyone has heard of, is by the 1% instrument imprinted on that pillow?

Public Broadcasting System, a series of many programs 200 A, Not at all, and if anyone does, they should be
to present scientific material to the general public /1 able to reproduce it for you.

on a variety of subjects. 22 Q. And Mr., Dever asked you, well, if you would

0.  Is it tantamount to Hard Copy or Inside Edition 2% expect that there would be blood here, you would

or the Jerry Springer show? 24 erpect there to be blood there, you would ezpect blood

A. T believe NOVA, the PBS program, is highly 25 on the green bag, you would expect blood on the
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I telephone, on the wallet and all these things. How 1 door; is that correct?

2 would you characterize, can you say that a killer 2 A If that's the situation, O cannot be A.

3 involved in this case who was bleeding, whether one 3 Q. That's basic science 101; isn't that right?

4 way or the other, whether there should be blood or not 4 A It's basic serology, yes.

5 Dblood, can you say? 5 Q. Wecould do all of the DQ-Alpha, DNA testing

6 A It's very, very difficult to say one way or the ¢ that we want to do, but you can't get over the blood
T other. If you give hypotheticals, which are given a T typing; is that correct?

3 person had bloody hands and they touched something, & A If what you're saying, A cannot be 0 and O

9 would you ezpect blood? Yes is the answer. But you S cannot be A.

10 don't know all those situations and so you don't know 12 Q. So far as any evidence of Richard Eberling
11 if there would be blood. Is blood going to dry on the 11 Dbeing in that room, there is nada, zero evidence of

2 hands before people touch things? That's a 12 him being there; is that correct?
13 pessibility, too. 13 MR. GILBERT: Cbjection.
14 9. If you were to speculate, you can come up with 14 THE COURT: Overruled.
15 & lot of reasons why there would be blood on those 15 9. From your evaluation, your 200, 300 hours and
16 items; is that right? 1o what you were asked to look at and your reputation and
1T A, Why there would not be? 17 your ezpertise, there is no evidence to put Richard
18 Q. Why there would not be blood. 12 Eberling in that bedroom; isn't that correct?
19 A Yes. 19 A, As I indicated before, I do not know who the
20 Q. As a scientist, do you want to speculate? 20 killer is. T didn't do the blood grouping, I haven't
2t Ao I don't think anyone here wants me to 21 done the DNA work, ALl T know is that stain had to be
22 speculate. 2z taken and do further e:aminations. If it is the same
23 Q. Are you speculating about your opinion 23 or different, I think that would be very significant.
24 regarding the matter of the killer having blood all 24 Q. And finally, a lot of questions of Mr. Gilbert
25 over them? 25 had asked you, you were reluctant and indicated that
190 192

1 A No, I amnot. L you don't know the answer to those --

2 Q. Are you speculating about whether those pants Z MR. GILBERT: Chjection.

3 should have had spatter all over the place? 3 Q. --is that correct?

4 A, They should have had a lot of spatter. 4 THE CCURT: He is on cross

5 Q. Are you speculating about that spot on the 5 here. Overruled. Whether or not that's an

% closet door which would have been consistent with an ‘ accurate statement.

T active bleeding person's depositing there? T Q. Youwere unwilling to speculate; is that

¢ A That has clearly come from a different & correct?

% mechanism and that's most likely. ¢ A TYes. I am not here nor does the jury want me
10 MR. GILBERT: Thank you. I 10 to guess at anything.

11 have no further questions. 11 Q.  But Dr. Paul Leland Kirk in 196 was

12 - 12 speculating on a number of things that you don't agree
13 RECROSS-EXAMINATION OF BARTCN PAUL EPSTEIN 13 with here today; isn't that correct?
14 BY MR. DEVER: 14 A Well speculating or coming to a different

15 Q.  Mr. Epstein, you would agree that that blood 15 conclusion, he may have. But I -- I guess you would
1¢  typing on the wardrobe door was in fact typed to be 16 have to be specific there.

17 blood type ¢, and that was done by Kirk as well as by 17 Q.  Bit her assailant, left-handed killer, those

18 Mary Cowan; isn't that correct? 18 kind of things, right, assailant was bleeding?

1¢ A, T know Dr, Kirk did -- can you show me? 19 A, T already have indicated I do not agree with

200 Q. Have you read Mary Cowan's testimony? 20 those conclusions.

21 A, Yes, I have. I can't recall right now if she i1 Q. ALl right.

22 did, i You are saying that you don't agree to a

23 0. And the bottom line is, as we sit here today, 73 reasonable degree of scientific certainty; is that

24 blood type ¢ on wardrobe door, Richard Eberling is 24 correct?

25 type B, that is not Richard Eberling's blood on that 25 A, Yes.
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1 So Kirk was wrong. Thank you. : CERTIFICATE
? MR, 5ILBERT: Was that 2 : I, Bruce J. Bishilany, Official Court
3 question, Mr. ever -- 3 Reporter for the Cogrt of Common Pleag,
1 Tsn't that correct? Cuyahoga County, Ohio, do hergby certify that
: C ’ , 5 as such reporter I took down in stenotype all
) UR. GILBERT: -- 01 is that a 6 of the proceedings had in said Court of Common
6 statement. 7 Pleas in the above-entitled cause; that I have
i THE COURT: Kirk was wrong, 8 transcribed my said stenotype notes into
3 1s that correct, I think was the question, ¢ typewritten form, as appears in the foregoing
g MR, DEVER: T will withdraw 10 Transcript of Proceedings; that said transcript
10 that . 11 is a complete record of the proceedings had in
1 THE COURT: That's good. 1§ th: trial szsald cgu:e 2ng consz}tutez : true
2 That's stricken then, that last comment. 1 :E COTTECt “ranscript oi rroceedings na
‘ erein.
13 Anything further? e
Y MR. GILBERT: No. 14
15 THE COURT: fou are encused, 17
16 Mr. Epstein. 18 éz
17 Ladies and gentlemen, you are e:cused 1 -
12 for the evening and be ready to be called into Bruce J. £
14 the courtroon at %:00, 2! 0Official Court Reporter
20 Do not discuss this case among 5 Cuyahoga County, Ohio
21 yourselves, do not pernit anyone to discuss it -
22 with you or in your presence. You are Eg
23 instructed not to form or erpress an opinion on 24
2 this case until it is finally submitted to you. 25
194
1 television or listen to the radio. You know
2 the standard cautionary instruction as you
3 leave for the evening.
4 {Thereupon, Court was adjourned.)
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