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COMMENTARY / SPECIAL REPORT

sumably would rent safe deposit boxes to hold
personal belongings such as jewelry even if the
costs, to the extent related to investment assets
such as stock certificates, were not deductible. !

The complete denial of miscellaneous itemized deduc-
tions under the alternative minimum tax has no
specific legislative history explaining it but likely rests
on similar premises: doubts about the legitimacy of the
deductions.

John's attorney fees, whether paid under a contingent-
fee contract or otherwise, do not seem to implicate the
underlying policies of section 67 and the alternative
minimum tax. They are not de minimis, but significant,
and they are clearly and directly connected to the
production of identifiable includable income — the
litigation recovery — with no evident personal-
consumption component to the expenditure.’? It seems
to me that Congress likely never thought about people
in John's situation when crafting the exceptions in sec-
tion 67, which by extension apply in the alternative
minimum tax as well. It seems to me, therefore, that (if
the alternative suggestion made below that this deduc-
tion be made above the line is not adopted) Congress
ought to amend section 67(b) to add to the list of out-
lays not subject to the 2 percent floor (and thus the
alternative minimum tax) “the deduction under either
sections 162 or 212 for attorneys’ fees and costs directly
connected to an includable settlement or litigation
recovery.” Such an amendment would eliminate both
the section 67 reduction and the alternative minimum
tax problem.

Doing only that, however, would not make this cur-
rent hot topic moot. Eliminating the section 67 and
alternative minimum tax problems would mean that
section 68 under the regular tax system would be

""Staff of the Joint Comm. on Tax’n, General Explanation of
the Tax Reform Act of 1986 78-79 {1987).

“The reason why expenses incurred to produce includable
income (as opposed to expenses incurred to buy personal
consumption} should be deductible under an income tax is
to avoid double taxation of the same dollars to the same
taxpayer. You can think of it in the following way: If income-
producing expenses were not allowed as deductions, then
those expenses would create basis (previously taxed dollars).
That basis should offset any includable income produced by
that outlay, which would result in inclusion of only the “net”
receipt in income. But the tax system doesn’t work this way.
Instead, section 61 requires the inclusion of every dollar of
“gross” receipts. To prevent the double taxation of those
gross receipts to the extent of the outlays incurred to produce
them, those outlays must be deductible. See Joseph M. Dodge,
J. Clifton Fleming, Jr., and Deborah A. Geier, Federal Income
Tax: Doctrine, Structure, & Policy 48-50 (2d ed. 1999}

Robert Wood made the point more colorfully.

When added to the taxes they pay on the underlying
settlement they receive; it is possible for a client to
receive a tax bill that is larger than the tofal amount of
the net settlement they receive. Under anyone’s tax
system, this should not be possible. (“How can [ be
taxed on two dollars, when [ got only one?”) Yet thers
it is.

Wouod Letter, supra note 2.
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revived to its fullest extent and would step in to deny
John an itemized deduction of some of the payment to
the attorney ($26,315 in 2000, if we assume for the sake
of simplicity that John’s only income is the recovery
and his only itemized duduction is the attorney fee).
Is that defensible?

In the absence of relief from Congress,
plaintiffs have understandably
resorted to various legal arguments in
their attempts to avoid including in the
first place the portion of the litigation
recovery paid to their lawyers.

It is more difficult to discuss whether John's
attorneys’ fees fit within the conceptual rationale for
section 68 because section 68 truly has none. It truly is
nothing but a backdoor rate hike on the “wealthy” to
raise more revenue from them without actually amend-
ing the more visible rate schedules in section 1.1° Sec-
tion 68 excepts from its purview the deductions for
medical expenses, investment interest, casualty logses;
and net gambling losses,' but the legislative history is
silent regarding why these deductions, and not others,
are protected. Calvin Johnson has stated, however, that
the deductions that are excepted from section 68 are
those that do not directly contribute to the taxpayer’s
standard of living or consumption.!® The same could
be said for the amount paid by John to his attorney.

If Congress agrees, then it should take one of two
courses of action. In addition to amending section 67
as described above, Congress could add John’s attor-
ney fees and costs to the list of items in section 68(c)
that are protected from reduction under section 68.
Alternatively, Congress could amend section 62 by
adding to the list of deductions eligible to be deducted
above the line (rather than deducted as an itemized
deduction} “the deduction under either sections 162 or
212 for attorneys’ fees and costs directly connected to
an includable settlement or litigation recovery.” If this
latter choice were implemented, it would not be neces-
sary to carve out this deduction from section 67 (and
by extension the alternative minimum tax), since
amending section 62 instead would remove the deduc-
tion from the universe of “itemized deductions” entirely.

In short, it seems to me that these plaintiffs do have
a legitimate beef on the merits of the question regard-
ing whether they ought ultimately to be taxed on the
gross award or whether the portion of the award paid
to their attorneys ought to escape taxation. The most
straightforward way to accomplish nontaxation of that
portion of the award would be to amend the code as
discussed above. What should be done in the mean-
time, however?

PSee Calvin H. Iohnson, “Simplification: Replacement of
the Section 68 Limitation on ltemized Deductions,” Tax Nofes,
Jare 5, 1998, p. 89.

HSection 68(c).

#See Johnson, supra note 13.
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In the absence of relief from Congress, plaintiffs
have understandably resorted to various legal argu-
ments in their attempts to avoid including in the first
place the portion of the litigation recovery paid to their
lawyers, thus avoiding all of these problems (under
sections 67 and 68 and the alternative minimum tax)
via the back door. As [ have long been interested in
issues of statutory interpretation in the tax arena,'®
these arguments are fascinating to me as an exercise in
how to approach the language of a statute. There is no
particular statutory language at issue; the cases do not
disagree, for example, over the meaning of a particular
word in the code, Rather, the issue of whether the
plaintiff must include the portion of the award paid to
her attorney is generally viewed as one implicating the
assignment-of-income doctrine (itself a doctrine
developed in the common law) or the application of
another common-law concept first identified in Old
Colony Trust v. Commissioner.\? Moreover, some courts
have found state attorney lien statutes to be important
to this issue.

The impetus driving these cases on the part of both
plaintiffs and judges is understandable. As described
above, plaintiffs have a legitimate beef. But judges can-
not create common-law deductions (to take a deduc-
tion, a taxpayer must find a code section with the magic
words, “there shall be allowed as a deduction ... ” and
satisfy each of its requirements) or — more to the point
here — alter the code sections under which certain
categories of deductions for individuals have been in-
creasingly and severely “devalued.” Judges have, how-
ever, long exercised a robust power to create common
law in the area of what constitutes “gross income,”
some of which has come to be codified over the years.
Since an “exclusion” from income is the economic
equivalent of an inclusion coupled with a full deduc-
tion, it might seem curious that judges have wielded
such power to craft the contours of “gross income”
while having no power to explicitly affect deductions,
but perhaps (because of that very economic
equivalence) it’s really not wholly accurate to state that
courts cannot create common-law deductions unaf-
fected by the code provisions affecting certain
“itemized” deductions. If these plaintiffs succeed, they
demonstrate that there is one way to avoid the deduc-
tion restrictions applicable to itemized deductions that
does not entail lobbying Congress to change the law.
In any event, it's understandable, in short, that plaintiffs
might hope that judges would choose to exercise this
power and that judges themselves might think they are
justified in exercising it. [ understand the desire on the
part of some judges to wield their power to craft the
contours of “gross income” to help out plaintiffs who
are deserving of the bottom-line outcome they request.

"*See, e.g., Deborah A. Geier, “Textualism and Tax Cases,”
66 Temp. L. Rev. 445 (1993); Deborah A. Geier, “Interpreting
Tax Legislation: The Role of Purpose,” 2 Fla. Tax Rev, 492 {1995}
[hereinafter Geier, Purpose] (portions reprinted in Federal [n-
come Tax Anthology, P. Caron, K. Burke, and G. McCouch eds.

Anderson Co. 1997),
V279 U.S. 716 (1929).
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Should these doctrines be approached in such a way
so as to give relief to these plaintiffs even in the absence
of statutory amendment? Would such an approach be
consistent with the underlying justification for these
doctrines? Should we stretch to find in favor of the
plaintiffs in these situations just because their beef is a
legitimate one, even if damage is done to these
doctrines and even if that means that other plaintiffs
end up being able to effectively “deduct” what should,
in fact, be nondeductible capital expenditures?

IV. In the Meantime: The Cases

A. Cotnam & Problems With Back-Door Analysis

The first time a plaintiff succeeded occurred way
back in 1959, in Cotnam v. Commissioner,'® where sec-
tions 67 and 68 and the alternative minimum tax were
obviously not at issue, but where the plaintiff had other
reasons for attempting to exclude the portion of the
award paid to her attorney, rather than merely deduct
it. In that case the plaintiff, Ethel Cotnam, agreed to
quit her job in 1940 and move to Mobile, Alabama, to
care for Shannon Hunter for the rest of his life in ex-
change for his oral agreement to give one-fifth of his
estate to her under his will. She lived up to her end of
the bargain, caring for him until his death more than
four years later. Unfortunately, he died without a will,
and Ms. Cotnam had to engage in protracted litigation
against the estate of Mr. Hunter to secure her rights to
one-fifth of his estate. She finally won the litigation in
1948, entitling her to a gross award of $120,000, but by
then she had incurred $50,365.83 in attorneys’ fees in
prosecuting the suit.

She argued, first, that the award was excludable
from her gross income as a bequest, but all three judges
of the Fifth Circuit panel (in a case that would now be
heard in the Eleventh Circuit) disagreed, concluding
that the award was clearly includable compensation
for services rendered rather than an excludable be-
quest. Under section 170(a) of the 1939 code, Ms. Cot-
nam was entitled to apportion the includable sum over
the 412-year period during which she rendered services
to Mr. Hunter (rather than include the award all in the
year in which she won the litigation and actually
received it) to avoid having a portion of her award
taxed at higher marginal rates than otherwise would
have applied if the amounts had actually been paid
when earned. This apportionment raised the issue of
how to treat the attorneys’ fees.

Ms. Cotnam argued that she was entitled to exclude
the portion of the award paid to her attorneys for their
services. If she lost that argument, she argued in the
alternative that she should be able to deduct the
attorneys’ fees ratably over the same 4V9-year period
during which she must include the gross award. The
government argued that the amount paid to her attor-
neys was not excludable, but rather only deductible,
and that it was deductible all in the year in which
actually paid (1948) rather than over the prior years

263 F.2d 119 (5th Cir. 1959).
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during which she was required to include the compen-
sation. Because of the time value of money, Ms. Cotnam
would be worse off with a 1948 deduction {in view of
the prior inclusion of the gross award over several
earlier years) than she would be if she could simply
exclude the portion of the award paid to her attorneys
in the first place.?”

The Fifth Circuit majority of Judges Rives and
Brown concluded that Ms. Cotnam need not include
the portion of the award paid to her attorneys. While
Judge Wisdom dissented with respect to this con-
clusion (discussed below), his majority opinion (deal-
ing chiefly with whether the award could be con-
sidered a “bequest”) nevertheless described the panel’s
majority holding on the treatment of the attorneys’ fees
as follows:

The Alabama Code provides: “The attorneys at
law shall have the same right and power over said
suits, judgments and decrees, to enforce their
liens, as their clients had or may have for the
amount due thereon to them.” In construing this
statute the Alabama courts have given full effect
to the statute. Attorneys have the same rights as
their clients. Under Alabama law, therefore, Mrs.
Cotnam could never have received the $50,365.83,
even if she had settled the case directly with the
Bark.?

Quoting an earlier case, Judge Wisdom continued:

[Tlhe Alabama statute creates a charge “in the
nature of an equitable assignment .. . (or) equi-
table lien” in the cause of action. An attorney
“holding such an interest has an equity in the
cause of action and the recovery under it prior to
that of the defendant in the judgment to exercise
a right of set-off accruing to him after the
attorney’s interest had attached.”

The facts in this unusual case, taken with the
Alabama statute, put the taxpayer in a position
where she did not realize income as to her
attorney’s interests of 40 percent in her cause of
action and judgment.?

YMoreover, if she did not have sufficient gross income to
be able to “use” the entire deduction in 1948, perhaps she
might have lost the “unusable” portion under the predecessor
to current section 172(d)(4), though this is complete surmise
on my part.

9263 F.2d at 125. The full Alabama attorney lien statute
provided as follows:

Upon suits, judgments, and decrees for money, they
shall have a lien superior to all liens but tax liens, and
no person shall be at liberty to satisfy said suit, judg-
ment or decree, until the lien or claim of the attomey
for his fees is fully satisfied; and attorneys at law shall
have the same right and power over said suits, judg-
ments and decrees, to enforce their liens, as their clients
had or may have for the amount due thereon to them.
Id. at n.5.
?1d. at 125 (quoting U.S. Fidelity & Guaranty Co. v. Levy,
77 F.2d 972, 975 (5th Cir. 1935)).

In other words, because of the operation of the attorney
lien statute in Alabama, Judge Wisdom described
Judges Rives and Brown as concluding that Ms. Cot-
nam was deemed never to have had a right to the more
than $50,000 that was eventually paid to her attorneys.
The attorneys were considered the sole owners of that
right to income from the beginning.

Apparently not fully satisfied with that description
of their position, Judges Rives and Brown wrote sepa-
rately, specifically rejecting the government’s argu-
ments that, under both the assignment-of-income cases
and Old Colony Trust, Ms. Cotnam must include the
entire gross award.

Where did the Supreme Court get its
statutory authority to create this
doctrine?

Under the assignment-of-income doctrine,
developed in such hoary cases as Lucas v. Earl,*? Poe v.
Seaborn, Helvering v. Horst,® Blair v. Commissioner,®
Harrison v. Schaffner,*® Helvering v. Clifford,” Helvering
v. Eubank,® and others, the Supreme Court developed
a common-law doctrine that prevents the shifting of
income for tax purposes from one taxpayer to another
in many circumstances. No specific code section in the
Internal Revenue Code prevented assignments of in-
come from one taxpayer to another when the Supreme
Court decided these cases. Yet, the Court— in language
that often obfuscated as often as explained — con-
cluded that while some such assignments were effec-
tive to shift the tax burden of the income to the assig-
nee, others were not.

Taken together, the cases might be summarized (if
somewhat simplified) to mean that an assignor cannot
shift the tax burden with respect to income produced
by a mechanism over which she retains control. Be-
cause services income is created by one’s body;, it is just
about impossible to shift services income to another,
since one cannot effectively give up control over one’s
own body; the assignor can turn the income spigot on
and off at will by performing services or not. Thus,
services income is essentially always taxed to the per-
son who provided the services that earred the income,
whether the services income attempted to be assigned
is already earned or to be earned in the future (Lucas
v. Earl, Helvering v. Eubanks).

Just as services income is typically taxed to the per-
son who owns the body that created it, income earned
with respect to property is generally taxed to the per-
son who owns (for “tax” purposes rather than for state
law purposes) the property that created it (Poe v.

2281 U.S. 111 (1930).
8382 U.S. 101 (1930).
%311 U.S. 112 (1940).
%300 U.S. 5 (1937).

%313 U.S. 579 (1941).
7309 U.S. 331 (1940).
8311 U.S. 122 (1940).
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Seaborn). Unlike one’s own body, the property owner
can give up control over property producing income.
Thus, assignments of income from property can be suc-
cessful for tax purposes if the assignor gives up suffi-
cient control over the property producing the income
to the assignee (Blair, Horst, Harrison v, Schaffner, Clif-
ford). The disputes in this area typically center around
the issue of whether sufficient control over the property
producing the income was surrendered to the assignee.

Where did the Supreme Court get its statutory au-
thority to create this doctrine? Textualists in the nar-
fowest sense in which the term can be used may be
hard pressed to defend the Court’s authority to create
this law. But textualists in 4 broader sense of the term
can sleep comfortably at night. While no specific code
section deals with assignments of income, the text of
the code does clearly provide that each person is a
separate taxpaver, and it also clearly provides in the
text of section 1 a graduated and progressive rate
schedule that should apply to the “taxable income”

“of” each such person. That text could be undermined

created by the Supreme Court using a “control” test
not found in any code provision, nevertheless is loosely
rooted in the statutory text, taken as a whole

The separate opinion written by Judges Rives and
Brown argued that Ms. Cotnam did not assign income
because, until her lawyer pressed her case, she had
only

a claim which was worthless without the aid of
skillful attorneys. At the time she entered into the

“While not the topic or purpose of this report, [ can’t help
but point out that while this treatment of attempted assign-
ments of services income and property income looks quite
tidy and makes some conceptual sense, the focus on “contro}”
— and the inability to give up control over one’s own body
while control can be shifted relatively easily over property —
means that there is much more ability to shift income among
propertied families (i, the wealthy) than among the vast

majority of families that earn most of their income in the form
of wages. Indeed, this ability led eventually to the enactment
of section 1(g) — the so-called kiddie tax — which essentially
taxes unearned income of children under the age of 14 at the
highest marginal rates of their parents, thus preventing the
IBM dividends on the stock previously owned by Mom and
Dad to be taxed at two-year-old junior’s 15 percent marginal
rate bracket simply by transferring titie to junior.

“This observation is distinct from one that assumes that
Congress had a single, unified "purpose” in enacting code
provisions, that such a purpose can be identified and articy.
lated sufficiently clearly, and that interpretation of those code
provisions should try 1o respect that purpose. Rather, it un-
abashedly looks to the text of the code itself in defending this
common-law doctrine, which was itself not found in the code
at the time of itg original development, though many code
provisions have since been enacted that are consistent with
this approach of py renting assignments of income for tax
PUrposes absent ac gnment of sufficient contra over the
éawmeopra’zducmg mechanism producing it. See, €.g., sections
671-679 (the so-called grantor trust rules).

5
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contingent-fee contract, she had realized no in-
come from the claim, and the only use she could
make of it was to transfer a partso that she might
have some hope of ultimately enjoying the
remainder,

By such limited use she has not “fully enjoyed
the benefit of his (her) economic gain represented
by his (her) right to receive income” within the
doctrine of Helvering v. Horst and Helvering v,
Eubank. That doctrine can have nojust or realistic
application to a case like this, where the only
economic benefit to the taxpayer was as an aid to
the collection of a part of an otherwise worthless
claim.

The services of her attorney resulted in convert-
ing that claim into a judgment and the collection

of the judgment. The amount of the contingent
fee was earned, and wel earned, by the attorneys,

earned by Mrs. Cotnam, but she could never have
collected anything or have enjoved any economic
benefit unless she had employed attorneys, and
to do so, she had to part with forty percent of her
claim long before the realization of any income
from it. The only income, the only real economic
benefit, which Mrs. Cotnam ever received was the
$75,254.17 which she collected. (In our opinion,
it is as illegal as it is unjust to tax her on the
remaining $50,365.83 which did not pass through
her hands and of which she never had control.)
In a realistic sense the remaining $50,365.83 was
income of the attorneys, not of Mrs. Cotnam !

The government also argued that

payment of the attorneys’ fees was a legal obliga-
tion taxpayer herself had incurred. Regardless of
the mechanics of their payment, the discharge of
that legal obligation out of a judgment based on
services she had performed was “equivalent to
receipt” by taxpayer of the amount of the
attorneys’ fees. OJ4 Colony Trust v, Commissioner 32

In Old Colony Trust,® an employee entered into 4
contract with his employer under which his salary in-
cluded not only cash disbursements but also payment
of the employee’s federal income tax liability. The

services rendered, as though he had first received the
cash {includable) and then made the tax payment (non-
deductible under the predecessor to section 275},

The payment of the tax by the employers was in
consideration of the services rendered by the em-
ployee and was a gain derived by the employee
from his labor. The form of the payment is ex-
pressly declared to make no difference. It is there-

“otnam, 263 F2d at 125-26 (citations omitted),
I, at 126 {citation omitted),
279 US. 716 (1929).
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fore immaterial that the taxes were directly paid
over to the Government. The discharge by a third
person of an obligation to him is equivalent to
receipt by the person taxed.**

Judges Rives and Brown disagreed that Old Colony
Trust controlled by focusing on the contingent-fee na-
ture of the underlying contract.

That argument seems to us to be based on the
false premise that Mrs. Cotnam obligated herself
to pay the attorneys’ fees. She did not. Their fee
was contingent upon success, and was fully paid
by the assignment of a portion of a doubtful
claim. Mrs. Cotnam’s tree (Lucas v. Earl, supra)
had borne no fruit and would have been barren
if she had not transferred a part interest in that
tree to her attorneys, who then rendered the ser-
vices necessary to bring forth the fruit.3

Judge Wisdom dissented from both the assignment-
of-income discussion and the Old Colony Trust discus-
sion, though he did so “with some regret....”? He
believed that the $120,000, which the suit concluded
was due to Ms. Cotnam, was earned by her before the
prosecution of the suit through her rendering of ser-
vices and, thus, that her assignment of a portion of
those proceeds to her attorneys was not successful for
tax purposes.

This case is stronger than Horst or Eubank, since
Ms. Cotnam assigned the right to income already
earned. She controlled the disposition of the en-
tire amount and diverted part of the payment
from herself to her attorneys. By virtue of the
assignment Ms. Cotnam enjoyed the economic
benefit of being able to fight her case through the
courts and discharged her obligation to her attor-
neys (in itself equivalent to the receipt of income,
under Old Colony Trust).”

He also concluded that since section 170(a) allowed the
carryback only of gross income from personal services,
not net income, she should be entitled to deduct the
attorneys’ fees only in 1948, the year of actual payment.

Whew! There’s a lot in Cotnam to disentangle. First,
Judge Wisdom’s majority opinion, seeking to speak for
the two judges with whom he disagreed on the issue
of the attorneys’ fees, apparently sought to limit Ms.
Cotnam’s victory on this issue to the argument based
on the existence of the attorney lien statute. What about
payments to attorneys in states in which there is no
similar attorney lien statute or in which the statute is
worded in such a way as to preclude a holding that the
plaintiff had no right from the beginning to the portion
of the award payable to the attorneys? Should tax-
payers really be treated differently based on such a
tenuous distinction? In the cases at issue, most defen-
dants pay contingent-fee awards directly to the trust
account of the plaintiff’s attorneys, so the attorney lien

*1d. at 729.

263 F2d at 126.

*I1d.

71d. at 127 (citation omitted).

statute has little real-world effect other than — if this
distinction is accepted — to make some plaintiffs in the
country pay tax on gross awards while others pay tax
on only the net awards actually received.

Second, Judge Wisdom fundamentally disagreed
with Judges Rives and Brown regarding how the as-
signment-of-income doctrine should apply in this case.
The former concluded that Ms. Cotnam had unsuccess-
fully assigned a portion of her compensation for ser-
vices rendered. The latter concluded that all Ms. Cot-
nam assigned was a “worthless claim” for
compensation, which had no value until and unless the
attorneys were successful in pursuing the claim, part
of which they now “owned.” In other words, one way
in which they seemed to disagree is regarding what,
specifically, was assigned: services income (which is
almost impossible to assign) or income on a claim tan-
tamount to a property right (the suit).

This difficulty in differentiating attempted assign-
ments of services income from attempted assignments
of property income also arose in Helvering v. Eubank.3®
There, the assignor had previously sold insurance;
though he no longer worked for the insurance com-
pany at the time of the assignments at issue. Under his
employment contract, he was entitled to receive certain
renewal commissions on premiums collected by the
company on policies that he had previously sold. No
further services were required of Mr. Eubank to entitle
him to these renewal commissions; whether the com-
missions arose at all depended entirely on the decisions
of the policyholders to renew their policies. It was these
renewal commissions that Mr. Eubank assigned to
another. :

For tax purposes, did Mr. Eubank unsuccessfully
assign services income (from his prior sale of the in-
surance contracts) or successfully assign his contract
claims for which no further services on his part were
necessary and thus which had ripened into a “proper-
ty” right? The majority categorized the case as a ser-
vices case and thus held that Mr. Eubank was taxed in
1933 when his assignee received the renewal commis-
sions that were assigned in 1924 and 1928. Justice
McReynolds, in dissent, categorized the case as a
property case in which Mr. Eubank surrendered all
rights to the contract claims and thus should have been
held to have successfully assigned the income for tax
purposes. In so doing, he quoted the court below, as
follows:

By an assignment of future earnings a taxpayer
may not escape taxation upon his compensation
in the year when he earns it. But when a taxpayer
who makes his income tax return on a cash basis
assigns a right to money payable in the future for
work already performed, we believe that he trans-
fers a property right, and the money, when
received by the assignee, is not income taxable to
the assignor.%”

Justice McReynolds continued in his own words.

%311 U.S. 122 (1940).
“Id. at 126 (quoting 110 F.2d 738).

B
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A mere right to collect future payments, for ser-
vices already performed, is not presently taxable
as “income derived” from such services. It is
property which may be assigned. Whatever the
assignor receives as consideration may be his in-
come; but the statute does not undertake to im-
pose liability upon him because of payments to
another under a contract which he had trans-
ferred in good faith, under circumstances like
those here disclosed.

Cotnam is distinguishable from Eubank in that the
payments in Eubank were made as a matter of course
under the terms of the original compensation contract,
without further effort on the part of Mr. Eubank. It was
therefore not surprising, really, that the majority in
Eubank categorized it s a services case. Ms. Cotnam’s
payments, in contrast, were not made as a matter of

Cotnam vigorously pursued her right to payment in
court. Should this distinction make a difference in
deciding whether she merely assigned a portion of her
Services income, as the Eubank majority held with
respect to Mr. Eubank, or whether she assigned a bona
fide “property’ right — her potential legal claim to
Tecovery in court — as Justice McReynolds would have
held even under the more tenuous facts in Fubank?
Because of the intervening court suit that was absolute-
ly necessary for her to collect the compensation that
she had earned, the facts certainly are stronger in Cot-
nam in this respect than in Eubank itself.

By definition, each of the cases raising the current
issue involves includable income, and in each instance,

receive the income because of prior events. That is
clearly so in the employment context in which an em-
ployee successfully sues for money owed for past ser-
vices under an employment contract. In civil rights
litigation or consumer fraud litigation, it may be true
that no component of the award consists of “compen-
sation for services rendered,” but the injury, which
entitles the plaintiff to recovery, similarly occurred
prior to the suit and thus ripened the right to recovery.

ripened income that Judge Wisdom believed Ms. Cot-
nam was assigning.

But in each of these cases — also by definition —
the plaintiffs had to sye to collect the income. The in-
tome would not be forthcoming absent the suit, and
thus perhaps we can entertain (for the moment at least)
the notion that Judges Rives and Brown were right
when they argued that what these plaintiffs assign is
really a portion of 3 legal claim — not simply a right
to income already “earned.” The legal claim that might

produce the income that the plaintiffs claim is owed

. at 207,
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them can be brought to fruition only with the effort of
the attorneys.

Taking this PEIspective a step farther, some use the
partnership model as an analogy. It's as though the
plaintiffs contribute the “capital” (the legal facts that
provide a claim under the law) and the attorneys con-
tribute the “know-how” that results in a positive return
on that contributed capital. Each partner is taxed ac-
cording to the return on their contribution, and the
Privately negotiated shares agreed to by the ~ partners”
themselves should be respected as reflecting each
partner’s proper share of that return,

But how does this partnership analogy work in the
case of attorneys who do not take an “equity” stake in
the claim under a contingent-fee contract byt rather
agree to be paid by the hour, regardless of the ultimate
result (ie., they agree to be “creditors” rather than
“equity-holders” in the suit)? The partnership model
might imply that the result should be different, a result
that does not make sense o me. If you think back to
the discussion in Part 11, I don’t think that if should
make a difference on the ultimate merits of whether
the plaintiff ought to be taxed on a 8r0ss or net basis
whether she pays her attorney on a contingency basis
or hourly basis. In both situations, the attorneys’ fees
are directly connected to includable income and should
thus escape the tax base through a ful] deduction.

This point is a reminder that trying to approach
this problem through the back door (by applying the
assignment-of-income doctrine to allow plaintiffs to
achieve the desired result indirectly) is like frying to
fit a square Peg in a round hole: The approach just
doesn’t fit the problem very well. The problem does
not arise only in cases involving contingent-fee con-
tracts. The assignment-of-income analysis is an
awkward tool to use in this context and is required
only because of the code’s seemingly unjustifiable |j-
mitations on the deduction of these attorneys’ fees for
the class of plaintiffs relegated to itemized deductions
for these fees,

Moreover, no actyal tax partnership is, in fact,
created here, which would (if one were deemed created
with every contingent-free contract) raise a host of
other issues (such as attorneys claiming a distributive
share of excludable section 104(a)(2) damages}, Indeed,
contingent-fee contracts are quite common, and to con-
vert every contingent-fee contract in the economy into
the equivalent of 4 tax partnership would he to severely
complicate common economic arrangements, | am
reminded of Justice Harry A. Blackmun’s observation
in Commissioner v, Tufts* that one way that nonrecourse
debt could be conceptualized is to view it a5 creating a
bartnership between the “debtor” and the “lender,” byt
converting every nonrecourse debt in the economy into
the equivalent of 4 tax partnership would create insane
complexities. That a relationship might be “conceptual-
ized” as a partnership does not mean that it should be
80 treated for tax purposes, and it particularly doesn’t

mean that it should be so treated for one purpose only

HSew 461 U S, 300, 308 n.5 {1983,



