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not enough for the judge to follow the various
elements of the positive law, as outlined above.
He must demonstrate to the people and the
polity that he has been faithful to the positive
law. Not only, therefore, is the judge bound by
the moral constraints of the positive law, he
must be transparently bound.

All of the above impels a judge in the
American legal system to adhere to the law
of the Constitution, which provides the moral
basis for originalism. Professor Arkes has
criticized originalism, partly because it is in-
determinate and there are multiple disagree-
ments about what the original understand-
ing is. But if disagreement about the prin-
ciples of natural law are no logical barrier to
there being a right interpretation of natural
law, so too disagreement about the original
understanding of the Constitution is no bar-
rier to there being a right understanding of
what the founding generation meant by the
words they so laboriously put into the Con-
stitution.

Besides, the moral suasion of originalism
is necessary to the virtue of the judicial craft.
In Marbury v. Madison (1803), Marshall in-
sisted that “[t]he Framers of the Constitution
contemplated [i.e., intended] that instrument
as a rule for the government of courts, as well
as of the legislature.” In words that judges

Why, otherwise, does the Constitution
direct judges to take an oath to support
it? This oath certainly applies in an es-
pecial manner to their conduct in their
official behavior [i.e., their judicial craft].
How immoral to impose it on them if

they were to be used as the instruments,
and the knowing instruments for violat-
ing what they swear to support.”

Judicial Craft

HE JUDGE WHO FAITHFULLY ABIDES BY

the positive law in all the ways outlined

above performs a rationally moral task
without the need to refer to natural law prin-
ciples that lie at the base of law’s function, and,
in many cases, of law’s substance. This is the
phronesis of the judge, the practical wisdom,
the virtue of prudence. Prudence does not
mean, “let’s compromise until the time is ripe
for getting what we want.” Prudence is the abil-
ity to do what is optimally right in a situation of
contingent variables. It is not what is temporar-
ily right. It is right in the moment of deciding
what is right. Abraham Lincoln, let it be re-
membered, practiced prudence, while William

and academics might well contemplate today, Lloyd Garrison would not let anything contin-
Marshall said,

gent stand in the way of his categorical impera-
tive. Garrison was the advocate of moral abso-
lutism, while Lincoln was the true originalist.

Many of us are familiar with a scene in
Robert Bolt's play A Man for All Seasons, in
which Thomas More engages his son-in-law
William Roper in a debate over the problem
of too many positive laws standing in the way
of getting at what's right.

Roper: So, now you give the Devil the
benefit of law!

More: Yes! What would you do? Cut a
great road through the law to get after
the Devil?

Roper: Yes, I'd cut down every law in

England to do that!

More: Oh? And when the last law was
down, and the Devil turned round
on you, where would you hide, Roper,
the laws all being flat? This country is
planted thick with laws, from coast to
coast, Man's laws, not God’s! And if you
cut them down, and you're just the man
to do it, do you really think you could
stand upright in the winds that would
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blow then? Yes, I'd give the Devil ben-
efit of law, for my own safety’s sake!

What would happen if we cut down the
positive laws of the judge to get at the moral
axioms? What would happen if we put the
axe to the rules of statutory interpretation,
or to stare decisis, or to res judicata, or to the
rules of due process, or to judicial and legal
ethics, or to legal doctrine, or to the principle
of legality, or to the justification by reason, or
to originalism? What would happen if we did
that? What would we do then when the Devil
turned round on us?

We'd get the wages of what the legal real-
ists did to the traditional moral constraints
of judging, when they urged judges to follow
WILL and not JUDGMENT. We'd get Roe
v. Wade (1973) and over 40 million dead hu-
man beings.

The problem with Roe v. Wade is not that
it violated the norms of natural law. Cer-

tainly it did so manifestly. The true problem
with Roe v. Wade is that it did not follow
the ethical norms of positive law of the court.
In that case, Justice Blackmun violated the
law of the court by ignoring the tradition of
cases opposed to such an innovative “right.”
He violated the principle of legality by propos-
ing a rule that had little internal consistency.
He violated the law of reason, for the opinion
was simply a diktat declaring a result that
had no colorable reasoning behind it with a
flippant disregard of the norms of justifica-
tion and transparency. Blackmun violated
the positive law of the Constitution, for there
was no privacy right encompassing abortion
in the original understanding of liberty or
in any reasonable application of the original
understanding.

Roe v. Wade is not just censurable be-
cause it violates natural law. It is censurable
because Justice Blackmun violated the most
fundamental moral norms of the positive law,

prompting the famous observation of John Ely,
“It is...a very bad decision...because it is bad
constitutional law, or rather because it is not
constitutional law and gives almost no sense
of an obligation to try to be.”

The natural law song has many notes. Thus
I suggest that the renewed natural law project
can succeed if we take the categorical impera-
tives of Kant, and place them in the practical
wisdom of Aristotle, within the prudence of
Aquinas, and come to see the phenomeno-
logical vibrancy of the morality of the judicial
craft itself.

May it please the court.

David F. Forte is a professor of law at the Cleve-
land-Marshall College of Law and an acting mu-
nicipal judge in Lakewood, Ohio. Portions of this
essay were drawn from an article in A Second
Look at First Things: A Case for Conservative
Politics, edited by Francis J. Beckwith, et al. (St.
Augustine’s Press).

Tue NEep ForR NATURA

N HADLEY ARKES'S “MANIFESTO  WE HAVE
an elegant restatement of the case for nat-
ural law and an elegant summary, as well,
of the ideas that have informed Arkes’s think-
ing over four decades. It is a fitting inaugural
to the establishment of the Claremont Insti-
tute’s new center for the study and applica-
tion of natural law principles. The Center has
many godfathers, but none more influential
than Harry V. Jaffa. Natural law, it has been
said, always returns to bury its pallbearers,
and few in our time have done more than Pro-
fessor Jaffa to revive interest in the subject.
We have in David Forte’s response an
equally elegant commentary on why judges—
even judges who are friendly to the idea of nat-
ural law as a philosophical proposition—may
be indisposed to acknowledge the authority of
natural law as a guide to adjudication. Profes-
sor Forte, no less than Professor Arkes, recog-
nizes the limits of legal positivism; but he also
reminds us that positive law has moral virtues
that natural law enthusiasts are sometimes
prone to disregard. As Forte puts it, “We
need to see what the actual moral experience
of judging is, not just what it would be if con-
fined to propositional logic.”
BecauseIrecently wroteatsomelength, and
favorably, about Professor Arkes'’s effort to in-

by Michael M. Uhlmann

still a deeper appreciation for the moral logic
that necessarily undergirds all law (“Natural
Law Man,” Winter 2010-Spring 2011 CRB), I
will not further dwell on the matter here. In-
stead, I would like to offer some observations
on Professor Forte’s response, and then follow
that with a few suggestions regarding the new
center,

Forte suggests that many judges are reluc-
tant to venture beyond the confines of posi-
tive law, not because they abjure the impor-
tance of morals, but because “the positive law
bounds judges within a moral framework,
and Anglo-American judges find that moral
framework sufficient unto itself.” That moral
framework, he says, may be found by examin-
ing various criteria of positive law that guide
judges in their work: the binding authority of
statutory enactments and executive orders;
respect for precedent, the formalities of le-
gal process, and prevalent legal doctrine; the
finality of decisions once rendered; the au-
thority of judicial ethics; “the positive law of
law,” by which is meant certain internal at-
tributes (such as public promulgation, clarity,
and stable administration) that distinguish
law as such from arbitrary diktat; and, finally,
what Forte calls “the law of reasons,” or the
duty to explain, publicly and usually in writ-
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ing, the rationale behind decisions. He argues
that these criteria, taken together and rightly
understood, enable a judge to “ply his craft in
consonance with natural law without needing
to give it formal judicial notice.”

There is much to what Forte says, and he is
right that most of these criteria, consciously
or unconsciously, derive from or rely upon
principles of natural-law reasoning. His list
delineates the necessary moral conditions for
the rule of law that binds, or ought to bind,
judges. The question, however, is whether
his list is sufficient. I think it is not, which is
why I am attracted to Arkes’s argument that
we need to be more explicit about the moral
ground of legal reasoning.

The Limits of Positive Law

OWARD THE END OF HIS RESPONSE, FORTE

quotes a famous passage in Robert

Bolt's A Man for All Seasons in which
Thomas More instructs his well-meaning but
somewhat impetuous son-in-law about heed-
ing the commands of positive law. I know the
passage well; indeed, A Man for All Seasons is
a staple of one of my courses. More’s statement
is a moving and eloquent defense of the rule
of law, one redolent with themes articulated
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bringing criticism to the overblown and
unsound, and needed attention to the

worthy and uplifting.”

—Steven F. Hayward

author, The Age of Reagan
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