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whether partner de-equitization constitutes expulsion. Second, it highlights concerns 
where fim1s rest t:xpulsion power in a single decision-maker, such as a managing 
partner or chairperson. Finally. Part V examines employment law constraints on law 
firms' abil ity to expel or de-equitize partn..;rs in light of the Seventh Circuit's 
decision in EEOC v. Sidley Austin Brown & Wood.15 

II. PARTNERSHIP LAW FUNDAMENTALS 

Partnership law is in many respects statutory, but somewhat less so insofar as 
partner expulsion is concerned. The Uniform Partnership Act ("UPA"), long the 
underpinning for state �p�r�~�r�t�n�e�r�s�h�i�p� laws. provides only that expulsion provisions in 
partnership agreements are to be given effect.'6 Of course. partners may generally 
tix their rights by �a�g�r�c�e�m�e�n�t�. �1 �~� The subsequt:nt Revised Uniform Partnership Act 
("RUPA"), which adopts the entity theory of partnership, perpetuates that scheme 
while broadening it son1cwhat.1F RUPA permits the expulsion of a partner by a 
unanimous vote of the other partners in some circumstances, even if the partnership 
agreement does not authorize expulsion?) Furthermore, under RUPA, a partnership 
may petition a court to �~�:�:�·�x�p�e�l� a partner for specitied misconduct regardless of 
whether the partnership agreement provides l(>r expulsion.30 

Thus, in states Hdhcring to the UPA or a variation thereof. a firm's right to expel 
a partner "arises, if at aiL from the partnership agrecment."11 Absent an expulsion 
provision in the partnership agreement. the UPA effectively provides that a tim1 can 
rid itself of a partner only through a dissolution and later reformation without the 
partner proposed to be �o�u�s�t�e�d�. �'�~� Attempting to expel a partner in the absence of an 
expulsion clause is a breach uf the partnership agreement that entitles the partner to 

:;315 F.3d 696 (7th Cir. 2002 l. 

26UN1f. P'sHtP An * 31( 1 )(d) ( 1914) (recognizing expulsion " from the businc::ss bona fide 
in accordance with sut:h a power confen·ed by the agreement between the partners''). 

27Bailey v. Fish & Ncave. l36S N .E.2d 956, 959 (N.Y. 2007 ). 

28ROLIERT W. HILl �~�· �I �A�N� 1.:1' A I .. Til E REVISED lJNIHlRM PARTNERSHIP ACT§ 601(3) (2007) 
(perpetuating the UPA scheme by recognizing a partner's dissociation f'rom a firm upon "the 
partner's expulsi•>n pursuant lu the partnership agreement"). 

10* 60 1 ( -1) (perm ill ing expulsion by unanimous vote absent an expulsion clause where it 
would be unlawful to carry on business with the subject partner. there has been a qualifying 
transfer of the partner's transterable interest in the partnership, the subject partner is a 
corporation that is dissolving or �i�n �t �e�n�d�~� to dissoh·c. or a partnership is a partner that is 
dissolved and is winding up). 

30§ 601 (5) (allowing expulsion by judicial determination where subject partner engaged in 
wrongful conduct adversely and materially alfecting rh.:: partnership's business. partner 
persistently or willfully committed a material breach or the partnership agreement or of certain 
other duties owed to the other partners or to the partnership. 0r panncr's conduct relating lO 
the partnership business is suc.:h tha1 it is nnt reasonably practicable ro carry on the partnership 
business with him). 

31Allan W. Vestal, Law Partner Expulsions. 55 WASi l. & Ll'l' L. R EV. 1083. 1111 (199g); 
uccorcl JcfT �S�c�h�w�a�m�~ �.� Good Faith in Parmer Expulsiom: Application of a Contract Lmv 
Paradigm, 9 CHAP. L. REV. l. 1 (2005) (making. the same point). 

'1Dawson v. White & C1sc, 6T2 N.E.2d 589,592 (N.Y. 1996). 
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damages. ' ; Even in states that haH: adopted RUPA, partnerships may neatly expel a 
partner only ir they prov ide l(>r expulsion in their agreement. The circumstances in 
which a lirm can expel a partner by unan imous partnership vote are narrow and rare, 
and unanim ity may be diflicult to achieYe. Seek ing a judicial expu lsion is 
potentinlly aggravating. cost ly, and time-consuming. Suing to expel a partner is also 
likely to generate adn:rsc publicity l()r a finn. Accordingly, most partnership 
agreements today con tain t:xpulsion provisions. 

There ccrt:1inly an:: situations in which fi rms are legitimately interested in 
removing partners. Beeause these situations vary widely. are usua lly fact-s pecific. 
and firms must sometimes act expediently to remove disruptive or irresponsible 
partners. most law lirm partnersh ip agreements are drafted very broadly. They 
typically permit expulsion '' ithout cause and do not provide due process protections 
or alford the target partn..:r an opportunity to be heard.'~ For example, a partnership 
agrc<.:mcnt might provide: 

The Partn..:rship shall have:: the right at any time to cause the removal of 
any partner. upon making the determ ination that the partner is unable for 
any reason to continue as a member of the Partnership in a proper manner, 
or that. lor any reason. such partner's continued membership in the 
Partnership is inappropriate. Such dett:nnination shall require the 
alfinnativc vote or 3/4 of a ll of the partners then constituting the 
Partn<.:rship. I r such determination shall be made as aforesaid, the removal 
of such partner li·om the Partnership shall b<.:come effective immediately 
upon the da te of such anirmativc vote.>' 

The expu ls ion o r a partner without cause or an opportun ity to be heard is commonly 
rderred to as the "'gui llo tine approach" 16 or a!> a .. gui llotine severance.''-17 

The inkrprdation or a partnersh ip agreement is a question of law. 1x Courts 
strict ly construe expulsion clauses, a:s E!trlic!t "- JIOJrl'"' illustrates. The plaintiff in 
E!trlic!t was a partn<.:r in a New York law li nn. Although he was a partner, Ehrlich's 

·'
1
Dalk y.supra notc 11. at IX5. 

'-' I fa n expulsion provision in a partnership agn:emcnt is silent as to cause, a court will not 
read a \.'au~c requirement into ir. If th..: Jlro,· ision include$ a cnusc requirement. a court will 
strictly enCore..: it. Vtstal. supra note 31. at 11 11-12. Courts will not read a due process 
requirement int.1 an expulsion prtn ision when~ it do!!s not othcrwbe exist. See. e.g. , Waite ex 
r ef. Bretton Woods /\ctJUI ~ i t inn Co. v. Sylvest.:r. 560 /\.2d 619. 622-23 tN.I I. 1989); Leigh v. 
Crc~c..:nt Square. Ltd .. 60X N.l:.2d l iM. 1161-: (Ohio Ct. App. 1992); Holman v. Coie, 522 
P.2d 51 5.524 (Wash. Ct. App. 197-l). 

'' Cllllidentiality obligations r.:quire that the linn from whose partnership agreement this 
clause i' lifkd not b..: identified. 

'''I kllcr ' . Pillsbul) Mad ison 8:. Sutro. SX Cal. Rptr. 2d 336. 347 (Ct. App. 1996) (quoting 
1/olmwr, 522 P.2d at 523-24 ). 

;
7LJ\d i;. v. Kightlinger & (ira). 5C>2 N.L~d -135. -143 (Ind. Ct. App. 1990). 

' >Na t i~ln\\· iJc l\-1ort:,!age Scn·s .. Inc. ,._ Tr.1y Lang l ~y Conslr. Co .. 634 S.E.2d 502, 507 
((i<L Ct. App. 2006); Sho..:makt:r "· Shocmak..:r. 745 N.W.2d 299. 308 (Neb. 2008); In re 
Dissulution (lf"Midnight Star Enter-; .. L.P .. 72-l N.W.2d 334.336 ($D. 2006). 

' "'84X F. Supp. 4X2 (S.D.N.Y. I~N4) . 
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equity interest in the firm did not vest until his third anniversary as a partner. The 
other par1ners voted to expel Ehrlich nine months before his third anniversary.411 The 
firm did not inform him of the meeting at which the vote to expel was taken. and 
thus. he was not present at the meeting.41 Ehrlich claimed that he was expelled to 
prevent him from acquiring an equity interest in the firm. 4 ~ Ehrlich sued the lim1 and 
his fonner partners on several theories, and the parties ultimately tiled cross-motions 
t()r summary judgment. 

Ehrlich alleged that his expu lsion breached the finn's partnership agreement and 
violated his co-partners' fiduciary duties.4> These allegations rested on the 
defendants' decision to exc lude him from the secret meeting at which the expulsion 
vote was taken.~4 As the court noted. ·'all partnership agreements in New York 
include 'an implied term of good faith."'"'' In the partnership context, "this duty 
rises to one of 'finest loyalty' and 'honor most sensitive. "'46 Partners' fiduciary 
duties to one another are detined by their agreement.47 With those principles in 
mind, the court turned to the parties' agreement. 

With respect to voting on finn decisions, the firm's partnership agreement 
provided: 

Every partner shall have one partnership vote for each unit of participation 
held by him .... 

A partner shall not vote, however, and the number of partnership votes 
shall be deemed reduced by the number of partnership votes appertaining 
to such partner: 

*** 
(b) if the issue before the partnership is whether such partner ... should 
be expe lled.4x 

As for expulsion, the agreement provided that any partner, other than the senior 
par1ncr (which Ehrlich was not). could be expelled upon the artirmative vote of all 
other partners.49 Finally. the agreement detined "pat1ner" to include all partners 
whose membership in the firm had not been tem1inated.5

" 

40/d. at 485. 

41/d. 

42fd. 
43 !d. at 490 . 

.... ,d. 
4"1J. at 491 (quoting Gelder Mcd. Group v. Webber, 363 N.E.2d 573, 577 (N.Y. 1977)). 

46!d. (quoting Meinhard v. Salmon, 164 N.E. 545 (N .Y. 1928)). 

47/J. at 491. 

4~/d. 

4
q Ehrlich, 848 F. Supp. at 49 1. 

5v/d. 
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The court read the voting and expulsion provisions of the partnership agreement 
to require that the expu lsion of a partner "be 'before the partnership,' i.e., before all 
the partn~rs."5 1 For an expulsion vote to be before the partnership, all partners, 
including any partners whose expulsion is being considered, had to be notified of the 
vote.51 This was a critically important right because a partner facing expulsion 
needed to sway only one colleague to retain his position.5

J 

The dcfendanto; countered that the partnership agreement did not require a 
meeting to vote to expel a partner, which could be accomplished by circulating a 
memorandum.' 4 The court noted, however, that even if this assertion were true, the 
issue of Ehrlich's expulsion would still have to be brought "before" the partnership, 
and Ehrlich would still be entitled to notice that the vote was taking place.55 

The Ehrlich court concluded that it should not re-write an unambiguous 
partnership agreement.~6 Because Ehrlich's expulsion was not "before the 
partnership,'' the defendants' vote to expel him breached the agreement and their 
Jiduciary duties57 The cou11 therefore granted Ehrlich summary judgment on this 
issuc.5~ 

The decision in Ehrlich does more than just illustrate courts' strict construction 
of expulsion clauses in pa1tnership agreements; it points to the critical issue in most 
expulsion controversies- that is, whether the decision to expel was made in bad 
faith. Even where a partnership agreement contains a clear expulsion provision, the 
firm's decision to expel a partner must be made in good faith.59 Partners cannot in 
their partnership agreement contract away their obligation of good faith.60 

Clearly, a firm and its remaining partners owe a partner they intend to expel a 
duty of good faith and fair dealing. The source or that duty, however, is unclear.6 1 

The duty must arise either from the partnership agreement o r out of partners' 
liduciary duties to one another. Rooting the duty in the partnership agreement is 
logical , given that partnership agreements are contracts and the law implies a duty of 

·qEhdiciJ, X4S F. Supp. at 491. 

55td (internal quotation marks omitted). 

56/d. lciting Silvcm1an v. Caplin, 541 N.Y.S.2d 546, 546 (N.Y. App. Oiv. 1989)). 

~ 7/d. at 492. 

<~!d. 

;•lve~tal , supra note 3 1, at I I 12; Schwartz, supra note 31, at l. 
6"Winston & Strawn v. Nosal, 664 N.E.2d 239, 243 (Ill. App. Ct. 1996) (involving 

pa11ncrship a;;t premised on UPA , although decision does not rcter to statutes in deciding good 
faith issue); Alloy v. Wills Family Trust, 944 A.2d 1234, 1249-50 (Md. Ct. Spec. App. 2008) 
(interpreting Oi~trit:L of Columbia law and noting that partners cannot contractually waive 
their duty of good faith); R()BERT W. HILLMAN ET AL., TilE REVISED UN IFORM PARTNERSHIP 
ACT* 103(b)(5l (2007). 

'''Schwartz. supra mllc 31. at 3. 
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good faith and fair dealing in every contract.6~ Traditionally, however, courts have 
conceptualized the duty of good faith in intra-partner affairs as a tonn of the 
fiduciary duty of loyalty/'3 or as a close or overlapping relative thereof.64 Courts ' 
tendency to treat co-partners· duty of good faith as a type or subcategory of fiduciary 
duty continues today.~>5 Many courts, however, are uncertain about di fferences 
between contractual good faith and tiduciary duties.M 

ll is perhaps easiest to frame co-partners' reciprocal duty of good faith as a 
fiduc iary duty rather than a contractual obligation. This is because some partnership 
agreements provide that a firm may expel a partner for any reason, and contract law 
generally holds that there can be no breach of the duty of good faith where the 
subject contract expressly permits the challenged action and the defendant acts in 
accordance with the ~ontract.67 Thus, it might be argued that expelling a partner 
pursuant to a provision c lause permitting expulsion for any reason cannot be a breach 
of the duty of good faith. There should be considerable doubt about the viabi lity of 
this argument in any event,''~ but making the duty of good faith a fiduciary duty 

62RESTc\TEMENT (SECOND) OF CoNTRACTS * 205 ( 1981 ); sel!. eg, Wilensky v. Blalock. 
414 S.E.2d I. 4 (Ga. 1992) (finding implied duty of good fa ith in oral partnership agreement); 
Phelps v. Frampton, 170 P.3d 474. 483 (Mont. 2007) (implying duly of good faith and fair 
deal ing in partnership agreement). 

03Schwartz. supra note 31. at 3; see. e.g .. Winston & Strawn. 664 N.E.2d at 245-46; Alloy, 
944 A.2d at 1250: Leigh v. Crescent Square. l-td. , 608 N.E.2d 11 66, 1169-71 (Ohio Ct. App. 
1992). 

64See. e.g.. Phelps, 170 P.Jd at 482 (staring that pat1ners ·'have an obligation of good faith 
and fair dealing in the discharge of their fiduciary duties of loyalty and care''); Moore v. 
Moore. 599 S.E.2d 467, 472 (S.C. Ct. App. 2004) ("Partners are fiduciaries to each other and 
their relationship is one of mutual trust and confidence, imposing upon them requirements of 
loyalty, good !ilith and fair dealing ... ). 

65See, e. e .. Poeta v. Jaffe. No. 1357. 200 1 WL 1773885. at *2 (Pa. Ct. C.P. Oct. 2, 2001) 
(observing tl~at partners ·'owe each other a fidu ciary duty to act in good fait h during the life of 
the partnership .. ). 

Moalley, supra note II. at 183. 

67Corporate Fin .. Inc. v. Principal Life Ins. Co., 461 F. Supp. 2d 1274. 1288 (S.D. Fla. 
2006) (citing Snow v. Ruden, McClosky, Smith, Schuster & Russell, P.A., 896 So. 2d 787. 
791 (Fla. Dist. Ct. App. 2005)); Bishop v. Shelter Mut. Ins. Co., 129 S. W.3d 500. 505 (Mo. 
Ct. 1\pp. 2004) (quoting 23 SAMUeL W ILLISTON & RtCII ARD A. LO!W, A T RiiATtSE ON Til F. LAW 

OF Ct>NTRACTS * 63:22. at 516 (Jal:k K. Levin et al. eds. 4th cd. 2002)): see also Sanders , .. 
Fed Ex Ground Package Sys .• Inc .. 188 1'.3d 1200, 1203 (N.M. 2008) ("rTJhe implied covenant 
of good faith and fa ir dt·aling cannut be us..:d to ov..:n:ome or negate an express term contained 
within a contract. .. ). 

c.~ lf'inslon & Srrall'n. 664 N.E.2d at 246 (eonf\:rring broad discreti tlll on partners in 
partnership agreement docs not abrogate duty or good faith and fair dealing); Rol~liRT W. 
Hll.LMi\N ET AL.. THE REVISF.D U NIFORM PARTNFRSHIP ACT* I 03(b)(5) (2007 ed.) (prohibiting 
partners from eliminating the duty of good faith and fair dealing in their partnership 
agreement}. 
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