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damages.” Even in states that have adopted RUPA, partnerships may neatly expel a
partner only il they provide for expulsion in their agreement. The circumstances in
which a firm can expel a partner by unanimous partnership vote are narrow and rare,
and unanimity may be difficult to achieve. Secking a judicial expulsion is
potentially aggravating. costly, and time-consuming. Suing to expel a partner is also
likely to generate adverse publicity for a firm. Accordingly, most partnership
agreements today contain expulsion provisions,

There certainly are situations in which firms are legitimately interested in
removing partners,  Because these situations vary widely, are usually fact-specific.
and lirms must sometimes act expediently to remove disruptive or irresponsible
partners. most law firm partnership agreements are drafted very broadly. They
typically permit expulsion without cause and do not provide due process protections
or afford the targel partner an opportunity 1o be heard.™ For example, a partnership
agreement might provide:

The Partnership shall have the right at any time to cause the removal of
any partner, upon making the determination that the partner is unable for
any reason o continue as a member of the Partnership in a proper manner,
or that. lor any reason. such partner’s continued membership in the
Partnership is inappropriate.  Such determination shall require the
affirmative vote of 3/4 of all of the partners then constituting the
Partnership. 1f such determination shall be made as aforesaid. the removal
of such partner from the Partnership shall become effective immediately
upon the date of such alfirmative vote.™

The expulsion of a partner without cause or an opportunity to be heard is commonly
referred to as the “guillotine approach™ or as a “guillotine severance.”™’

The interpretation of a partnership agreement is a question of law.™ Courts
strictly construe expulsion clauses, as Elnfich v. Howe™ illustrates. The plaintiff in
Ehrlich was a partner in a New York law firm. Although he was a partner, Ehrlich’s

A =
Dalley. supra note 11, at 185,

“Ifan expulsion provision in a partnership agreement is silent as to cause, a court will not
read a cause requirement into it. 11 the provision includes a cause requirement. a court will
strictly enforce i Vestal, supra note 310 at 1111-12. Courts will not read a due process
requirement into an expulsion provision where it does not otherwise exist. See, e.g., Waite ex
rel. Bretton Woods Acquisition Co. v. Sylvester, 360 A.2d 619, 622-23 (NLH. 1989); Leigh v.
Crescent Square, Lid., 608 N.E2d 1166, 1168 (Ohio Cr. App. 1992); Holman v. Coie, 522
P2d 515, 524 (Wash. Ct. App. 1974).

“Confidentiality obligations require that the firm from whose partnership agreement this
clause is lifted not be identilied.

*Heller v, Pillsbury Madison & Sutro. 58 Cal. Rptr. 2d 336, 347 (Ct. App. 1996) (quoting
Hofoenr, 522 P.2d at 523-24).

FLawlis v. Kightlinger & Gray, 562 N.IE.2d 435, 443 (Ind. CL App. 1990).

“Nationwide Mortgage Servs., Ine, v. Troy Langley Constr. Co., 634 S.E.2d 502, 507
(Ga. CL App. 2000); Shoemaker v. Shoemaker. 745 N.W.2d 299, 308 (Neb. 2008); /n re
Dissolution of Midnight Star Emters.. L.P.. 724 N.W.2d 334, 336 (S.D. 2006).

UR4K F.Supp. 482 (S.DNLY. 1904)
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equity interest in the firm did not vest until his third anniversary as a partner. The
other partners voted to expel Ehrlich nine months before his third anniversary.* The
firm did not inform him of the meeting at which the vote to expel was taken, and
thus, he was not present at the meeting.!" Ehrlich claimed that he was expelled to
prevent him from acquiring an equity interest in the firm.* Ehrlich sued the firm and
his former partners on several theories, and the parties ultimately filed cross-motions
for summary judgment.

Ehrlich alleged that his expulsion breached the firm’s partnership agreement and
violated his co-partners’ fiduciary duties.” These allegations rested on the
defendants’ decision to exclude him from the secret meeting at which the expulsion
vote was taken." As the court noted, “all partnership agreements in New York
include ‘an implied term of good faith.™" In the partnership context, “this duty
rises to one of ‘finest loyalty’ and ‘honor most sensitive.”™  Partners’ fiduciary
duties to one another are defined by their agreement.”’  With those principles in
mind, the court turned to the parties” agreement.

With respect to voting on firm decisions, the firm’s partnership agreement
provided:

Every partner shall have one partnership vote for each unit of participation
held by him. . ..

A partner shall not vote, however, and the number of partnership votes
shall be deemed reduced by the number of partnership votes appertaining
to such partner:

R

(b) if the issue before the partnership is whether such partner . . . should
be expelled. ™

As for expulsion, the agreement provided that any partner, other than the senior
partner (which Ehrlich was not), could be expelled upon the affirmative vote of all
other partners.” Finally. the agreement defined “partner” to include all partners
whose membership in the firm had not been terminated.™

. at 485.

1d.

Id.

B au 490,

.

4. at 491 (quoting Gelder Med. Group v. Webber, 363 N.E.2d 573, 577 (N.Y. 1977)).
“Jd (quoting Meinhard v. Salmon, 164 N.E. 545 (N.Y. 1928)).
1. at 491.

¥rd.

YEhrlich, 848 F. Supp. at 491,

.
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The court read the voting and expulsion provisions of the partership agreement
to require that the expulsion of a partner “be “before the partnership,’ i.e., before all
the partners.™  For an expulsion vote to be before the partnership, all partners,
including any partners whose expulsion is being considered, had to be notified of the
vote.” This was a critically important right because a partner facing expulsion
needed to sway only one colleague to retain his position.*

The defendants countered that the partnership agreement did not require a
meeting to vote to expel a partner, which could be accomplished by circulating a
memorandum.™ The court noted, however, that even if this assertion were true, the
issue of Ehrlich’s expulsion would still have to be brought “before” the partnership,
and Ehrlich would still be entitled to notice that the vote was taking place.”

The Ehrlich court concluded that it should not re-write an unambiguous
partnership agreement.”  Because Ehrlich’s expulsion was not “before the
partnership,” the defendants® vote to expel him breached the agreement and their
fiduciary duties.”” The court therefore granted Ehrlich summary judgment on this
issue.™

The decision in Ehriich does more than just illustrate courts’ stricl construction
of expulsion clauses in partnership agreements; it points to the critical issue in most
expulsion controversies—that is, whether the decision to expel was made in bad
faith. Even where a partnership agreement contains a clear expulsion provision, the
firm’s decision to expel a partner must be made in good faith.” Partners cannot in
their partnership agreement contract away their obligation of good faith.*

Clearly, a firm and its remaining partners owe a partner they intend to expel a
duty of good faith and fair dealing. The source of that duty, however, is unclear.”'
The duty must arise either from the partnership agreement or out of partners’
fiduciary duties (o one another. Rooting the duty in the partnership agreement is
logical. given that partnership agreements are contracts and the law implies a duty of

S
SEhrlich, 848 F. Supp. at 491,

*Id. (internal quotation marks omitted).

*Id. (citing Silverman v. Caplin. 541 N.Y.S.2d 546, 546 (N.Y. App. Div. 1989)).
Vld. at 492.

1.

M\ estal, supra note 31, at 1112; Schwartz, supra note 31, at 1.

“"Winston & Strawn v. Nosal. 664 N.E.2d 239, 243 (Il App. Ct. 1996) (involving
partnership act premised on UPA, although decision does not refer to statutes in deciding good
faith issue): Alloy v. Wills Family Trust, 944 A.2d 1234, 1249-50 (Md. Ct. Spec. App. 2008)
(interpreting District of Columbia law and noting that partners cannot contractually waive
their duty of good faith); ROBERT W. HILLMAN ET AL.. THE REVISED UNIFORM PARTNERSHIP
ACT § 103(b)(5) (2007).

“'Sehwartz. supra note 31, at 3.
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good faith and fair dealing in every contract.” Traditionally, however, courts have
conceptualized the duty of good faith in intra-partner affairs as a torm of the
fiduciary duty of loyalty,” or as a close or overlapping relative thereof® Courts’
tendency to treat co-partners’ duty of good faith as a type or subcategory of fiduciary
duty continues today.” Many courts, however, are uncertain about differences
between contractual good faith and fiduciary duties.

It 1s perhaps casiest to frame co-partners’ reciprocal duty of good faith as a
fiduciary duty rather than a contractual obligation. This is because some partnership
agreements provide that a firm may expel a partner for any reason, and contract law
generally holds that there can be no breach of the duty of good faith where the
subject contract expressly permits the challenged action and the defendant acts in
accordance with the contract.”” Thus, it might be argued that expelling a partner
pursuant to a provision clause permitting expulsion for any reason cannot be a breach
of the duty of good faith. There should be considerable doubt about the viability of
this argument in any event,”™ but making the duty of good faith a fiduciary duty

ORESTATEMENT (SECOND) OF CONTRACTS § 2035 (1981); see. e.g., Wilensky v. Blalock,
414 S E2d 1. 4 (Ga. 1992) (finding implied duty of good faith in oral partnership agreement):
Phelps v. Frampton, 170 P.3d 474, 483 (Mont. 2007) (implying duty of good faith and fair
dealing in partnership agreement).

%3Sehwartz, supra note 31, at 3; see, e.g.. Winston & Strawn, 664 N.E.2d at 245-46: Alloy.,
944 A.2d at 1250; Leigh v. Crescent Square, Ltd., 608 N.E.2d 1166, 1169-71 (Ohio Ct. App.
1992).

“See. e.g.. Phelps, 170 P.3d at 482 (stating that partners “have an obligation of good faith
and fair dealing in the discharge of their fiduciary duties of loyalty and care™); Moore v.
Moore. 599 S.E.2d 467. 472 (S.C. Cu App. 2004) (*Partners are fiduciaries to each other and
their relationship is one of mutual trust and confidence, imposing upon them requirements of
loyalty, good faith and fair dealing.™).

#See, e.g.. Poeta v. Jaffe, No. 1357. 2001 WL 1773885, at *2 (Pa. Ct. C.P. Oct. 2, 2001)
(observing that partners “owe each other a fiduciary duty to act in good faith during the life of
the partnership™).

“Dalley, supra note | 1. at 183,

“"Corporate Fin.. Inc. v. Principal Life Ins. Co., 461 F. Supp. 2d 1274, 1288 (S.D. Fla.
2006) (citing Snow v. Ruden, McClosky, Smith, Schuster & Russell, P.A., 896 So. 2d 787,
791 (Fla. Dist. Ct. App. 2005)); Bishop v. Shelter Mut. Ins. Co., 129 8.W.3d 500, 505 (Mo.
Ct. App. 2004) (quoting 23 SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE LAW
OF CONTRACTS § 63:22. at 516 (Jack K. Levin et al. eds, 4th ed. 2002)): see also Sanders v.
FedEx Ground Package Sys., Inc.. 188 P.3d 1200, 1203 (N.M. 2008) (*[TJhe implied covenant
of good faith and fair dealing cannot be used to overcome or negate an express term contained
within a contract.”).

S Winston & Strawn, 664 N.E2d at 246 (conferring broad discretion on partners in
partnership agreement does not abrogate duty of good faith and fair dealing): ROBERT W.
HILLMAN ET AL.. THE REVISED UNIFORM PARTNERSHIP ACT § 103(b)(5) (2007 ed.) (prohibiting
partners from eliminating the duty of good faith and fair dealing in their partnership
agreement).
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