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ABSTRACT

Superior corporate governance forms the bedrock of a prosperous economy. An integral
component of outstanding corporate governance is the role of transparent, accurate and freely
available information with respect to a company’s books and records. Numerous stakeholders
including current and potential investors, business partners, employees, regulators and the
public, rely on the integrity of the financial reporting. The law on external auditors in Jordan
has undergone significant improvement, yet substantial gaps exist between current law and best



113 VOL. 11 (2023)

practices. The Article focuses on the role of the auditor in ensuring superior corporate
governance. The goal of this Article is to assess the legal regime of the external auditors as
provided in the Jordanian Company Legislation of 1997 and its amendments, as shareholder
jurisdiction, with the UK Companies Act of 2006 and, at the same time, to provide suggestions
for improvement in the current legal regime. Then, the Article presents the general perspective
of the duties and obligations of external auditors in the context of corporate governance noting
various shortcomings and inconsistencies between rights and duties of auditors. The Article
sheds light on some of the major global financial scandals. Finally, the Article analyzes in
detail the specific provisions related to external auditors in Jordan and UK laws.

KEYWORDS: Corporate governance, auditor, company law, Jordan, United Kingdom
l. INTRODUCTION

“Doing right things and doing them in the right way is the essence of Corporate
Governance™?,

In our globalized world, competition for capital is intense and only jurisdictions with
superior corporate governance will attract the foreign direct investment (FDI) crucial for
economic growth and development. Corporate governance is the system by which companies
are directed and controlled"? and involves a set of relationships between a company’s
management, its board, its shareholders and other stakeholders.® Corporate governance also

provides the structure through which the objectives of the company are set, and the means of

! Hetal Pandya, Corporate Governance: Role of auditor and auditing committee, 1 IPASJ INT’L J. OF MGMT. 1
(2013), https://ipasj.org/11IM/Volumellssue2/11JM-2013-07-08-001.pdf.

2 Adrian Cadbury, Report of the Committee on the Financial Aspects of Corporate Governance, GEE AND CO LTD
13 (1992), https://www.frc.org.uk/getattachment/9c19ea6f-bcc7-434c-b481-f2e29c1c271a/The-Financial-Aspects-
of-Corporate-Governance-(the-Cadbury-Code).pdf (last visited April 20, 2022).

3 In 2004, the OECD identified a group of principles that should be available in the framework of corporate
Governance: 1. Supporting transparent and effective markets, respect the rules and regulations, and articulate
clearly the responsibilities of the concerned authorities of supervision, regulation and enforcement. 2. Protecting
shareholders' rights. 3. Protecting the minority and foreign shareholders, ensuring equitable treatment of all
shareholders, and ensuring that all shareholders should've the opportunity to redress effectively any violation of
their rights. 4. Recognizing the stakeholders' rights established by mutual agreements or law and fostering
effective co-operation between corporations and stakeholders. 5. Ensuring the accuracy and punctuality of the
corporations disclosures on its financial situation , ownership, performance and any other substantial matters. 6.
Ensuring an efficient strategic guidance of the corporation, enabling the board to effectively monitoring
management, and articulate clearly the board's accountability to the shareholders and company. See OECD
Principles of Corporate Governance, OECD (2004),
https://www.oecd.org/daf/ca/corporategovernanceprinciples/31557724.pdf (last visited April 20, 2022) (“[T]he
system by which business corporations are directed and controlled. The corporate governance structure specifies
the distribution of rights and responsibilities among different participants in the corporation, such as, the board,
managers, shareholders and other stakeholders, and spells out the rules and procedures for making decisions on
corporate affairs. By doing this, it also provides the structure through which the company objectives are set, and
the means of attaining those objectives and monitoring performance.").
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attaining those objectives and monitoring performance are determined providing proper
incentives for the board and management to pursue objectives that are in the interests of the
company and its shareholders and should facilitate economic efficiency, productivity and
growth.* Due to global economic weakness and corporate scandals, addressing corporate
governance problems has become recognized as essential in averting and/or mitigating
corporate failures.® Both “soft-law” voluntary codes of conduct (comply or explain)® and non-
governmental government organizational recommendations’ and legislation have been invoked
to further governance reforms.®

This paper focuses on the role of the auditor in ensuring superior corporate governance.
Massive corporate accounting scandals at Enron, WorldCom, Olympus, Parmalat, Royal
Ahold, and Toshiba have revealed the weakness of risk management and the poorness of the
governance structures in the private sector® and highlighted the need to evaluate the role of the

auditor in corporate governance.©

4Yogesh Patel, A Review on Role of Auditor in Corporate Governance - The Auditor’s Perspective, 4 INT’L J. OF
MGMT. & Bus. STUD. 24 (2014), http://www.ijmbs.com/Vol4.4/vol4.4/4-CA-Y ogesh-Patel.pdf.

5 Laura Ard & Alexander Berg, The Financial Crisis: What are the Corporate Governance Lessons for Emerging
Market Countries?, in CORPORATE GOVERNANCE IN THE WAKE OF THE FINANCIAL CRISIS 1, 79 (2010) (last
visited April 20, 2022).

6 The Cadbury Committee Report of 1992 in the United Kingdom was an important development and focused on
the financial parts of Corporate Governance, seeking to consider various stakeholder concerns and avert the need
for governmental regulation of markets. Ismal Adelpo, The impact of corporate governance on auditor
independence, A study of audit committees in UK listed companies 50 (2010) (Ph.D. dissertation, De Montfort
University), https://dora.dmu.ac.uk/bitstream/handle/2086/3836/Ismail%20Adelopo%20thesis.pdf?sequence=1.

" The International Corporate Governance Network (ICGN) "Statement on Global Corporate Governance
Principles" is an example. See ICGN Statement on Global Corporate Governance Principles, THE
INTERNATIONAL CORPORATE GOVERNANCE NETWORK,
https://www.ecgi.global/sites/default/files/codes/documents/revised_principles jul2005.pdfhttp://www.ecgi.org/c
odes/documents/icgn_principles.pdf.

8 See The Laws That Govern the Securities Industry, U.S. SECURITIES AND EXCHANGE COMMISSION,
https://www.sec.gov/about/laws/s0a2002.pdf (last visited April. 20, 2023). The 2002 Sarbanes-Oxley Act in the
United States, an exception to the general hesitancy on the part of governments to directly legislate.

% Stella Fearnely & Vivien Beattie, The reform of the UK's auditor independence framework after Enron collapse:
An example of evidence-based policy making, 8 INT’L J. OF AUDITING 117 (2014),
https://eprints.gla.ac.uk/767/1/Intern_Jo_Audit_8%282%29117-138.pdf.

10 See Loganathan. Krishnan, The role of auditors in the context of corporate governance, 36 IMCL 99 (2014),
https://www.whbiconpro.com/28[1].-Krishna.pdf, (Last visited December 2, 2022), p. 4. See also Editorial, Policy
reforms in the aftermath of accounting scandals, 21 J. ACCT AND PuB. PoL’Y 281 (2002),
http://pages.stern.nyu.edu/~jronen/articles/policy_reforms_jaap.pdf, (last visited April 20. 2023). (“Rather, the
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A significant marker of good corporate governance in the private sector is transparent
and reliable financial reporting since investment decisions are based on financial statements
which must be reliable and trustworthy. Indeed, accurate financial reporting of publicly-traded
companies constitutes “the” source of information for a myriad of stakeholders including:
company manager; shareholders, government regulators and potential investors. If company
financial statements cannot be trusted, investors can be victimized*'and economic development
deterred as capital is unlikely to be invested when fraud is a concern. Recent multi-billion
dollar global corporate accounting scandals prove the crucial importance of company auditing
in corporate governance. Indeed, the most profound corporate scandals — Enron, Olympus,
Toshiba and WorldCom - were all proximately caused by a lack of proper auditing which is a
pillar of corporate governance, the failure of which can have devastating consequences.
Auditing is defined as obtaining and assessing evidences concerning statements
pertaining to economic actions and events to make certain the extent to which they correspond
with the affirmed criteria, and to communicate the result to the stakeholders. Therefore, it
covers three consecutive processes: investigation, attestation, and reporting economic actions
and events.’? Based on this definition, the principal duty of the auditors is to provide
companies with their audit reports, expressing their professional opinion on the annual
accounts prepared by the management of the company. During the audit process, auditors are
obliged to perform extensive investigations of complex and high volume of transactions.

Auditors play a significant role in validating financial statements. Hence, the auditors'

solution lies in market mechanisms that eliminate the perverse incentives of gatekeepers, most notably the
auditors.”)

11 Jordan had its headline-grabbing corporate scandals involving companies and banks. One corporate scandal
involved Petra Bank which was Jordan’s second bank. Due to poor auditing controls, Petra Bank collapsed and
became one of the biggest corporate scandals in Jordan’s history. A Delicate State of Affairs, THE ECONOMIST
(Oct. 4, 2003), https://www.economist.com/middle-east-and-africa/2003/10/02/a-delicate-state-of-affairs. Other
cases involved four local banks. See Isam Qadamani, White Revolution in Banks, AL-RAI NEWSPAPER (July 2,
2007), https://alrai.com/article/40373/< sill- si-eliaw-s ) -,

12 Supra note 4 at p. 24.
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responsibilities include examining the company’s books and records and preparing a
comprehensive report summarizing their findings and conclusions regarding the financial
standing of companies®. In addition, auditors may propose solutions for weaknesses in
companies' finance and assist management in increasing production capacity of the companies.
They are called the "shareholders’ watchdogs™ in an attempt to characterize their role in the
corporate governance. In performing this role, they foster the trust of the public and boosts
them to believe that the financial statements and declarations are true and fair.

However, the auditors are not an insurer, the notorious question that they hate to hear
whenever company scandal occur is “Where were the auditors?”. Therefore, they do not
guarantee the accuracy of the companies' books and the fairness of the financial statements.
They are supposed to act with reasonable caution, skill and care in order to ensure that no
mistake was made.*®

Usually, internal and external auditors conduct the audit process into the company's
operations. The internal auditors are employees who are appointed by the management of the
company, as part of the internal control system, to carry out audit of daily operations of the
company?é.

The accounting scandals have brought into serious question the independence of
external auditors and the role of audit committees. The failures of some companies were

attributed to the agency problem where managers have taken actions that served their own

13 Over the years, there have been charges that companies hide information and claims of fraud on the part of
auditors. See M. Al-Basheer, The Non-Seriousness of the Regulatory Authorities Prevented Stopping Corruption
and Failure of Companies, AL-RAI NEWSPAPER (Apr. 21, 2001).

14 See Athina Psaraki, The protection of auditors against civil liability towards their clients in the United
Kingdom: the legal regime with and without liability limitation Agreements, COMPANY LAWYER 1 (2014).

15d.

16 Neculai Tabird & Mihaela Ungurean, Internal audit and its role in improving corporate governance systems,
14 ANNALES UNIVERSITATIS APULENSIS SERIES OECONOMICA 140 (2012),
http://www.oeconomica.uab.ro/upload/lucrari/1420121/12.pdf.
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interests rather than the interests of stakeholders and shareholders'’. Audit committee is as sub-
committee of the board of directors whose main duties are to review the annual reports and
financial statements before they are submitted to the board, safeguard the internal audit, review
the reports and statements of the external auditor, and to make a liaison between external
auditor, internal auditor, executive management and the board of directors.'®

The external auditor is well considered in the corporate governance framework as
unlike the internal auditor and audit committee, he is appointed by the shareholders. The
external auditor might be firm of auditors or a simple independent person appointed according
to the company statutory requirements to investigate its financial statements and express his
professional opinion on the true and faire of such statements in an audit report. OCED (2007)
described the external auditors as “auditors of an organization which are not under the control
of the organization and may not report to objectives set by the organization™?°,

Due to the substantial role the auditor plays in the company's affairs, the Jordanian
legislator enacted several provisions in order to articulate the auditor's rights and duties. The
legislator carved out a special section in the Company Legislation No. 22 of 1997 to deal with
matters such as election of an auditor, contents of auditor's report, attendance of the general
assembly meetings, and prohibitions.

Given the remarkable changes due to globalization in recent years, regional

transformations and the intensive competition for foreign direct investment, Jordan’s

17 James R. Brown, Dino Falaschetti & Michael J. Orlando, Auditor Independence and the Quality of Information
in Financial Disclosures: Evidence for Market Discipline versus Sarbanes-Oxley Proscriptions, 12 AM. L. &
ECON. REV. 39, 40 (2010).

18 These responsibilities were highlighted by the International Standard on Auditing (ISA 2010), the Institute of
Internal Auditors (I1A 2014), Section (C.3.1) of the UK Combined Code, Section (205 a) of the US Sarbanes-
Oxley Act, and Chapter (5) Section (2) of the Jordanian Corporate Governance Codes (2009); See Husam Al-
Khaddash, Rana Al Nawas & Abdulhadi Ramadan, Factors affecting the quality of Auditing: The Case of
Jordanian Commercial Banks, 4 INT’L J. Bus AND Soc Scl. 208 (2013),
https://ijbssnet.com/journals/Vol_4 No_11 September_2013/20.pdf.

19 James O. Alabede, The Role, Compromise and Problems of the External Auditor in Corporate Governance, 4
RscH. J. FIN. AND AccT. 114,115 (2012), https://core.ac.uk/download/pdf/234629366.pdf.
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Government has instituted a strategic plan “Jordan 2025” in a bid to raise Jordanian
competitiveness and revitalize the economy. To the extent that Jordan seeks to become a center
of finance and trade, a stable and reliable legal system is essential. To successfully achieve the
goal of becoming a financial center, investors need to have confidence that Jordanian
companies will accurately report their results. This in turns calls for an analysis of the current
law on auditors in Jordan.

The existence of auditors in the United Kingdom may be traced back to the 1800s,
when corporate's ownership became separate from management. Hence, the shareholders
needed an independent person or entity to ensure them that their money was invested correctly
by the management. Nowadays, the Companies Act 2006 (CA 2006.)

The goal of this Article is to assess the legal regime of the external auditors as provided
in the Jordanian Company Legislation of 1997 and its amendments, as shareholder jurisdiction,
with the UK Companies Act of 2006 (which obliges almost all companies to have their
financial statements and annual reports audited)? and, at the same time, to provide suggestions
for improvement in the current legal regime. The reason the UK Companies Act was selected
as the comparator jurisdiction in the article because the original Jordan company law and its
amendments were modeled after the UK Companies Act.??

Part Il of this Article provides an overview of the development and incipient
regulations of the external auditors. Part 11l of the Article presents the general perspective of
the duties and obligations of external auditors in the context of corporate governance noting
various shortcomings and inconsistencies between rights and duties of auditors. We also make

suggested proposals for amending the current law. Part IV of the Article sheds light on some of

20 Christopher Butcher, Auditors, Parliament and the courts: the development and limitation of auditors' liability,
24 ). PRO. NEGL. 2, 67 (2008).

2L Many laws in Jordan are influenced by English laws. Such Jordanian laws include arbitration. M.1.M. Aboul-
Enein, The Development of International Commercial Arbitration Laws in the Arab World, 65 ARB.: INT’LJ.
ARB., MEDIATION AND DiIs. MGMT. 314, 319 (1999).
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the major global financial scandals. In Part V, the Article analyzes in detail the specific

provisions related to external auditors in Jordan and UK laws.

. DEVELOPMENT AND INCIPIENT REGULATIONS OF THE EXTERNAL AUDITORS

Auditing the affairs of a commercial entity is not a new concept; for centuries external
auditors have met this need. The following sub-sections describe these developments: the
dramatic developments in the Jordanian audit profession over the last 70 years and the

substantial developments over the last 200 years in the U.K.

A Development of the External Auditor profession in Jordan

The auditor profession in Jordan has undergone dramatic growth since the first audit
office, George Khader's firm, Saba & Co, opened in 1944.%2 In the ensuing years, the
profession has increased in size and sophistication and currently, there are almost 200 audit
firms and offices including affiliates of global auditors such as the Big Four.?® International
auditor firms, especially those associated with Deloitte Touche Tohamtsu, dominate the market
for auditing banks and insurance companies, and have a considerable share of the audit market

for other corporations.?

The Companies Law 1997 requires all limited liability companies, private shareholding
companies, limited partnership companies, general partnership companies (whose capital is
100,000 JD or more)?, limited partnership in shares companies®® and publicly traded

shareholding companies to prepare annual audited financial reports in accordance with

22 Ahmed Saadah, The Evolution of the Accounting and Auditing Profession in Jordan, 29 Auditing J. 23-25
(1996).

23 See Modar A. Abdullatif, The Role of Auditing in Jordan: An Empirical Study Expectations 85 (2003)
(unpublished Ph.D dissertation, University of Manchester),
https://uomlibrary.access.preservica.com/uncategorized/10_efac5036-7¢28-4b2b-891d-61084da5be46. The Big
Four are: Deloitte & Touche LLP, Ernst & Young LLP, KPMG LLP, and Price Waterhouse Coopers LLP.

24 See Abedel Razaq Al- Farah1, Sinan Abbadil & Eshaq AL Shaar, The Accounting and Auditing Profession in
Jordan: Its Origin and Development, 5 DEVELOPING COUNTRY STUD. 167 (2015),
https://iiste.org/Journals/index.php/DCS/article/view/22050/22528.

%5 The Companies Law No. 22 of 1997 Article 24-b, Official Gazette No. 57 (Jan. 11 2006).

26 1d. art. 87.
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“internationally recognized accounting and auditing principles”?’. Public shareholding
companies are monitored and regulated by the Jordanian Securities Commission, which
requires the full adoption of the International Financial Reporting Standards. In addition to
domestic companies, foreign companies operating in Jordan must have their subsidiaries

audited by Jordanian licensed auditors.?®

Regulation of the audit profession in Jordan is a relatively recent phenomenon; as
recently as 1961, audit practice was unorganized and practitioners were not required to satisfy
any level of academic knowledge or work experience.?® Thus, any person was inherently

eligible to practice auditing regardless of educational qualification or skill level.

The first audit qualification law was enacted in 1961 and outlined certain conditions
that had to be fulfilled by an individual licensed to practice audit.>° However, the law did not
fully enumerate the duties and rights nor specify prohibited activities for an auditor.® In sum,

the 1961 law provided lax conditions for practicing auditing.

Given economic development in Jordan in the 1970s and 1980s and the increasing
number of publicly traded shareholding companies, a need arose for a more comprehensive and
updated audit law, leading to the issuance of the Law of the Audit Profession No. 32 of 1985.32
The 1985 Law revised the provisions concerning qualifications and required that in order to be

licensed, the auditor must possess at least a community college degree in accounting and must

271d. art. 192.

8 |d. art. 243.

29 See N.S. Khouri, The Evolution of the Audit Profession in Jordan, AL-1QTISADI AL-URDUNI (The Jordanian
Economist) 82-83 (1994).

30 See Law of Practicing the Auditing Profession No. 10 of 1961 (permitting licensing of individuals possessing
intermediate school certificates and six years of experience).

31 See K.A. Abdullah, The Audit Profession in Jordan and Kuwait: A Comparative Analytical Study, 9.2 DIRASAT
J. 131-151 (1982).

32 LLaw of the Practice of the Auditing Profession No. 32 of 1985, Jordanian Official Gazette No. 3323, p. 870,
Amman, Jordan.
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pass an exam administered by the Audit Profession Council.3® The law also empowered the
Audit Profession Council to supervise the audit profession. The 1985 Law specifically banned
auditors from engaging in ten acts including unethical advertising, disclosure of clients'

information, and deliberately giving wrong opinions on financial statements.

In 2003, a new law was enacted to streamline the governance of the audit profession.3
The 2003 law provides for the formation of a supervisory authority, known as the Audit
Profession Association, similar to the existing one under the 1985 Law. However, the Audit
Profession Association includes both auditors and accountants.3® The Audit Profession
Association monitors the performance of auditors and accountants to ensure their compliance

with laws and accounting and auditing standards. 3¢

The law also substantially revised the level of qualification needed for practicing
auditing including a requirement of training.®” Significantly, the 2003 law obligates certain
entities, such as partnerships and corporations, to appoint licensed auditors.®® The mandatory

appointment for these entities will provide additional working opportunities for auditors.

The 2003 law and its implementing regulation classifies licensed auditors into
categories.®® The 2003 law designates category A for the highest qualified auditors i.e. those
with the highest academic qualifications and experiences. Auditors in category A can audit any

company or establishment while auditors in categories B and C can only audit specified

3 The Audit Profession Council is mainly government-dominated and consists of twelve members such as the
chairman of the Accounting Bureau, head of the Income Tax Department, and governor of the Central Bank of
Jordan. See supra note 29 at 83. See also M. Al-Basheer, Regulations...Is there Anyone to Respond!!!!, 47 THE
AUDITING J. 1 (2001).

34 See Provisional Law on Organizing the Audit Profession No. 73 of 2003, OFFICIAL GAZETTE No. 4606 (June 16,
2003).

% 1d. art. 4.

%|d. art. 8 & 9.

371d. art. 22 & 28.

3 |d. art. 30.

% 1d. art. 26.
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institutions*®. For example, auditors in categories B and C cannot audit banks, insurance

companies, or industrial companies.*!

The 2003 law and its implementing regulation provide guidelines for promoting
auditors to higher categories.*> The classification of auditors into categories may prove
irrelevant as the majority of auditors can be classified into category A.*3 Moreover, on average,

promotion from category B or C to category A can be accomplished in one year or less.

The representation of auditors is by an association rather than a union. The 1985 Law
conducted to the foundation of the first professional auditing association in Jordan which called
the Jordanian Association of Certified Public Accountants*. In contrast to the lack of a union
for auditors, unions have worked to improve the professions they represent by defending their
rights. For instance, attorneys or in Jordan have a union since 1950s.#° As well as for some
other profession such as doctors, engineers, professors...The fact that auditors are not
represented by a union may, in our opinion, indicate that the government assigns it a low level

of importance compared to other professions.

B. Development of the External Auditor Profession in the United Kingdom

The British Joint Stock Companies Act (1844) required the appointment of one or more
auditors as a condition of the establishment of a company. Pursuant to the Act, every company
should annually appoint, at its general meeting, one or more auditors to audit its financial
accounts, and in the case that this appointment was not made, any shareholder could require of

the Committee of the Privy Council for Trade to appoint one. It was of the duty of the

40 1d. art. 26.

41 Regulation for Classifying Auditors No. 30 of 1986, OFFICIAL GAZETTE No. 3389 (April 16, 1986).

42 The guidelines include possessing additional university degree, additional experience, or professional
qualification. OFFICIAL GAZETTE NoO. 4606, supra note 34, at art. 26.

43 Category A requires a minimum of a first university degree in accounting and three years of experience in
accounting and auditing. Id.

4 AL-FARAH, supra note 24, at 173 (containing more details regarding JACBA).

45 See HISTORY OF JORDAN BAR UNION, http://www.jba.org.jo/AboutJBAContent/AboutTheBar.aspx (last visited
April 12, 2022).
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appointed auditor to prepare an audit report before the company annual general meeting. A

copy of this should also be forwarded to the Joint Stock Companies Registrar.48

Under the British Companies Act of 1862, companies were dispensed of the
appointment of auditors of their accounts. Consequently, it was not compulsory to provide
shareholders or the Companies Registrar with an audit report before or in the company general
meeting. By virtue of this Act, shareholders were the auditors of their company. The
Companies Act of 1879 provided that only the banking companies had to have their financial
accounts audited annually by an auditor. The increase of the number of fraudulent practices
involving Companies managements led in 1894 to the appointment by the British Board of
Trade of an Advisory Committee, chaired by Lord Davey, which reasoned in favor of
obligatory accounts audits. The appointment of auditors became compulsory by virtue of the
Companies Act of 1900; shareholders had not any option in this regard, and they had the right
to receive before the company annual general meeting the audit report prepared by the
company auditor. Nevertheless, companies were not required to deposit their audit reports to
the Companies Registrar. The Act of 1900 established the basic framework for the legislative

regulation of the Audit profession which has remained till this day.*’

Commencing in the 1980s important developments in furtherance of "companies good
corporate governance” became important involving corporate control and the procedures of
the risk management.*® The critical role of the corporate auditor was increasingly accepted as
an expert independent party qualified for issuing the appropriate opinion on true and fair of the
company financial accounts. These developments were given more dynamic impetus by the

issuing of the Cadbury Committee (1992) which instituted significant changes in the modern

46 CH. BUTCHER, supra note 20, at 67 (providing a brief overview of the history of the audit profession's
development in the UK).

471d. at 67-68.

48 ADELPO, supra note 6, at 47-48.
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principals of corporate governance. The Report required mainly the inclusion in the annual
audit report the extent to which management had succeeded to comply with the good
governance principals set out by it. The company's auditor had the responsibility to verify the
directors’ statements. The modernity of the principals of this Report led to the institution of

several aspects of good corporate governance in the Combined Code (1998).4°

Following the Cadbury Report, several Reports (Greenbury Report 1995, Hampel
Report 1998, Turnbull Report 1999, Higgs Report 2003, Smith Report 2003, Tyson Report
2003) were issued. The main goals of these subsequent Reports were strengthening the
companies controls and auditing, ensuring the independence of the auditors in performing the

audit, and promoting higher standards and procedures of corporate governance®.

In the aftermath of the Enron collapse®!, the British Financial Reporting Council
published in July 2003 a revised version of the original Combined Code (1998) in order to
strengthen the independence of the external auditors and to ensure the good procedures of
corporate governance. The Companies Act of 2006 provided certain changes to the UK
companies auditing compared to the Companies Act of 1985. The new draft of section (503) of
the 2006 Act required the statement of the name and signature of the company external auditor
in the audit report. %> With respect to the general corporate governance issues, the most

significant provisions are set out in Sections (172-174) of this Act.5

A final revision of the UK Corporate Governance Code was issued recently following a

number of meetings and consultations in December 2014 and September 2015. The application

49 1d. at 49-51.

%0 1d. at 52.

°1 Following the financial scandals of Enron and WorldCom, the Sarbanes-Oxley Act was issued in the US. This
Act reinforced the practices of good corporate governance , and required management to ensure effective internal
and external controls. Under this Act, auditors are required to report to the company audit committee all crucial
financial issues. Id. at 59-61.

52 Alabede, supra note 19, at 115-16.

53 E. Shear et al., Corp. Governance in Fin. Inst., COMPLIANCE OFFICER BULL (2010).
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of this code started on 17 June 2016, as a reporting period was given to companies and their
auditors in order to prepare for the new changes. The new revision came to enhance the

corporate auditing and to strengthen the good corporate governance®.

With the amendments to the EU Audit Directive in 2014 implemented on 17 June 2016,
and its related EU Regulation applied on the same date, member States should not exempt any
listed or unlisted corporates from the requirements of the original EU Audit Directive of
2006°°. By virtue of the above amendments, the appointment of auditors became compulsory
for all trade entities®®.

I1. GENERAL PERSPECTIVE OF EXTERNAL AUDITORS’ DUTIES IN FURTHERANCE OF
SUPERIOR CORPORATE GOVERNANCE

Jordan has instituted a long term plan “Jordan 2025” in a bid to strengthen and
modernize the Jordanian economy®’ whose principle goal is to implement the right policies and
legal structures to foster "a dynamic private sector that is able to compete internationally”.5® A
successful implementation of “Jordan 2025 requires therefore a high level of corporate
governance since this is inextricably linked to healthy capital markets, an ability to attract and

retain (FDI) and generally superior economic performance.®’ Jordanian FDI has not been

54 G. D. Morris, Corporate Governance and Audit Changes, 40 Co. SEC’Y REV., 2 (June 2016).

%5 See Companies Act, 2006, §477 (U.K.) (“(1) A company that meets the following conditions in respect of a
financial year is exempt from the requirements of this Act relating to the audit of accounts for that year. (2) The
conditions are (a) that the company qualifies as a small company in relation to that year, (b) that its turnover in
that year is not more than £5.6 million, and (c) that its balance sheet total for that year is not more than £2.8
million”); See also Companies Act, 2006, 8480 (U.K.) "(1) A company is exempt from the requirements of this
Act relating to the audit of accounts in respect of a financial year if (a) it has been dormant since its formation, or
(b) it has been dormant since the end of the previous financial year...”).

%6 Morris, supra note 54, at 1.

57 See The World Bank Poverty Reduction and Economic Management Unit, Maintaining Stability and Fostering
Shared Prosperity Amid Regional Turmoil, JORDAN ECONOMIC MONITOR, 1 (2013),
https://www.worldbank.org/content/dam/Worldbank/document/MNA/Jordan_EM_ Spring_2013.pdf.

58 See Omar Obeidat, Gov 't launches ‘Jordan 2025’ development blueprint, JORDAN TIMES (May 11, 2015),
https://jordantimes.com/news/local/gov’t-launches-jordan-2025’-development-blueprint.

59 World Bank Poverty Reduction and Economic Management Unit, supra note 57, at 25 (stating the lack of
robust FDI is traceable to the weak and inefficient institutional environment. “Jordan ranks 71 in the World
Economic Forum’s 2011/12 Global Competitiveness Report, ahead of Morocco (73) but behind Tunisia (40) and
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robust, “FDI inflows, which remains modest with respect to local investments and as a share of
GDP.”® Investors are unlikely to pour capital into a nation which does not promote a
transparent and reliable financial reporting governance environment. Hence the vital role of a
robust external auditing system is important to facilitating Jordan’s plans of improved and
modern economy capable of competing in a globalized market. In the same context, the United
Kingdom has widely acknowledged the vital role external auditors in sustaining good corporate
governance and strengthening the companies control. As an agent for companies' shareholders,
the external auditors has to provide them with an objective check on the system in which the
financial statements of the company have been prepared and submitted. In the two below sub-
sections, we present in detail the role and duties of the external auditors in auditing companies'
accounts and ensuring that their books are kept in a proper manner.

A The Jordanian Approach

Although the external auditor comes to the company as a contractor under a contract,
the auditor assumes a responsibility transcending any employment relationship; an agent for
the company's shareholders whose interests he is charged to protect.?? The relationship
between external auditors and shareholders is a classic agent-principal issue.®® Thus, the

external auditor-agent owes duties to the shareholder-principal.

the Gulf economies. The country has fallen from 50™ position in 2009 because of deterioration in its institutional
environment, government bureaucracy, and financial markets.”).

60 See generally Ronald J. Gilson, Transparency, Corporate Governance and Capital Markets, THE LATIN
AMERICAN CORPORATE GOVERNANCE ROUNDTABLE,
http://www.oecd.org/daf/ca/corporategovernanceprinciples/1921785.pdf (2000).

1 World Bank Poverty Reduction and Economic Management Unit, supra note 57, at 23.

62 See Company Law No. 22 of 1997, art. 199.

8 The principal-agent characterization resonates well in corporate law. See Faith Stevelman Kahn, Transparency
and Accountability: Rethinking Corporate Fiduciary Law’s Relevance to Corporate Disclosure, 34 GA. L. REV.
505, 507-18 (2000). Another viewpoint argues that auditors cannot engage in an agency relationship with the
shareholders where by definition they become subject to the principal’s control. Auditor duties should be
conceived in formal rather than relational terms, with fidelity going to the rules, to the texts, and to the system that
auditors apply. In other words, an auditor is faithful to Generally Accepted Accounting Principles, the elaborate
system of rules and standards that determines accounting treatments. See also William W. Bratton, Shareholder
Value and Auditor Independence, 53 DUKE L.J. 439, 445-86 (2003). See also Amy Shapiro, Who Pays the Auditor
Calls the Tune? Auditing Regulation and Clients’ Incentives, 35 SETON HALL L. REV. 1029, 1033 (2005) (auditors
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The Jordanian Company Law of 1997 enumerates a list of specific duties external
auditors are obligated to perform. First, an auditor is responsible for monitoring the company's
activities.®* However, the obligation to "monitor the company's activities" is not specifically
defined or illustrated. The obligation should be better defined and examples or guidance
provided. As the law currently stands, the responsibility is general and ambiguous since
monitoring the activities of the company may include many issues an auditor cannot be
reasonably asked to perform such as verifying efficiency in managing the company's affairs.
Further, the duty of an external auditor to monitor the activities of the company is not backed

by any auditing standard.®

Second, an external auditor is required to audit the company's accounts pursuant to
recognized auditing, scientific, and technical standards.®® As for standards of auditing and
accounting, the 1997 Company Law provided a relatively better definition compared to the
previous company law of 1989.5” The 1997 Company Law of states that those standards are the
accounting and auditing principles agreed upon internationally and required in Jordan by the
designated professional parties. Notwithstanding this improvement, the 1997 Company Law

does not define these designated professional parties mentioned in the law.58

has come to serve two masters- the public and the corporation. The auditor is supposed to play the first role of
scrutinizing the corporation's financial statements in order to give a candid assessment of quality. The auditor's
actual fee-paying client, however, is the audited corporation who hires the auditor to play the second role, that of
certifying information).

64 Company Law No. 22 of 1997, supra note 62, at art. 193(a); See also Alabede, supra note 19 (stating that the
duty to monitor the company”’ activities was added in the Company Law of 1997. This duty was included in the
1989 Company Law as a general guideline, but in the 1997 Company aw Law it is included in the list of duties).
8 See Ali A. Thnibat, Analytical Critical Study of the Consistency of the Auditors’ Duties and Resp. Mentioned by
the Jordanian Acts with those of the Int’l Auditing Standards, 31.1 DIRASAT J. ADMIN. ScCl. Series 10, 14 (2004).
86 Company Law No. 22 of 1997, supra note 62, at art.193(b).

67 Alabede, supra note 19 (stating The Company Law of 1989 did not specify what was considered as generally
accepted accounting and auditing standards. The Company Law of 1989 used the term in a vague form given that
there were no such generally accepted standards applied in Jordan).

8 Company Law No. 22 of 1997, supra note 62, at art. 193(b) (arguably, professional parties include the Audit
Profession Association).
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An external auditor is also required to examine company's internal financial controls to
ensure their suitability with regard to the company's business and safeguard its assets.®®
Although the term "examining internal financial controls” is to some extent general and
undefined, it is a common responsibility of external auditors and conforms to International
Standards on Auditing.”® Among other duties, the external auditor is mandated to verify the
company's assets, its ownership, and ascertain the legality and correctness of the company's
obligations.”* This duty is considered a vital responsibility that can used to gauge the status of
the company and ascertain the ultimate ownership/control of the company and its true market
value. However, the 1997 Company Law is short on details regarding the external auditor's

duty to verify the company's assets.

The 1997 Company Law expanded the power of the company external auditor to
encompass reviewing management affairs and is required to examine decisions of the board of
directors and the general meeting of shareholders.”? For example, an external auditor could
examine a decision to purchase or sell to ensure that such financial transactions are done in a
legal manner. The list of external auditor's duties ends in a "catch-all" phrase. The external
auditor may perform any other duties as required by other laws.”® The "catch-all" phrase
empowers the respective regulatory body to expand duties of an external auditor as it sees fit.
Providing examples of expected external auditor oversight would improve this aspect of the

1997 Company Law.

Although article (193) of the 1997 Company Law supposed to list all duties of auditor,

articles (202, 203) provide for additional duties. Taken together, these articles form the "do's

89 1d. at art. 193(c).

0 See Thomas C. Pearson, Creating Accountability: Increased Legal Status of Accounting and Auditing
Authorities in the Global Capital Markets (U.S. and EU), 31 N.C. J. INT'L L. 65, 74-78 (2005).

L Company Law No. 22 of 1997, supra note 62, at art. 193(d).

21d. at art. 193(e).

3 1d. at art. 193(f).



129 VOL. 11 (2023)
and don'ts” rules for auditors. In other words, the list of duties included in article (193) is
drafted in a positive form. For example, auditors are responsible for monitoring company's
performance, auditing its accounts, ensuring that its books were kept in a proper manner. On
the other hand, articles (202, 203) are drafted in the negative. For example, external auditors

are prohibited from disclosing information or speculating on client's shares.

In addition, the external auditor owes a duty of confidentiality and is thus prohibited
from disclosing to shareholders and others any information that comes to his knowledge in the
course of exercising his work.”* However, the duty of confidentiality does not apply when an
auditor discovers fraud or any other violation of the laws.”™ In the latter case, the external
auditor shall disclose these violations and report them to the appropriate authorities represented
by the Jordanian Securities Commission and the Companies' Controller’®. In sum, the duty of
confidentiality is not absolute but rather is inapplicable when the duty conflicts with the

interest of shareholders and others in obtaining crucial information.

Other new responsibilities of external auditors under the 1997 Company Law include a
prohibition on speculation.”” This duty is to be added to previous one of confidentiality. Due to
the nature of his work, an external auditor knows the nuts and bolts of the company and has
invaluable inside information as to the business. He can easily speculate and profit on the
company's shares to gain a profit based upon this knowledge. Thus, to avoid speculation, the
1997 Company Law expressly prohibits an auditor from speculating on client's shares or
otherwise profiting from insider knowledge.”® However, interestingly the 1997 Company Law

limits the scope of the prohibition to trading in company shares only.” Indeed, the Company

7 1d. at art. 202.
5 1d. at art. 200 & 202.
76 1d. at art. 200.
1d. at art. 203.
81d. atart. 197 & 203.
1d. at art. 203
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Law does not extend the prohibition to include subsidiary companies. Thus, the external
auditor could potentially profit from the inside information via debt trading, or even trading
shares of company subsidiaries or rival companies based upon this knowledge. Therefore, the
law should be amended to include a comprehensive prohibition of making transactions in the

financial markets based upon information learned during the auditor engagement.

A new feature of the 1997 Company Law is that an external auditor, if unable to
perform his or her duties, is to withdraw from the audit engagement and disclose the
withdrawal both to the board of directors and the Companies Controller.8* The Companies
Controller is charged with discussing the disengagement with the board of directors and, if
unable to solve the problems, can disclose that to a general meeting of shareholders if deemed
necessary.®? The law should be amended to mandate public disclosure by the company to alert
shareholders and other stakeholders of the external auditor withdrawal.

B. The UK Approach

The Cadbury committee declared in its report of 1992 that:

“The annual audit is one of the cornerstone of corporate governance.... The audit
provides an external and objective check on the way in which the financial statements
have been prepared and presented...”83

According to the International Standards on Auditing issued by the International
Auditing and Assurance Standards Board (IAASB), the external audit must boost the
confidence degree of all users in the financial statements, by stating an opinion “on whether

the financial statements are prepared, in all material respects, in accordance with an

8 Debentures are long-term debt notes issued pursuant to a trust indenture. The contract under which debentures
are generally issued is called the trust indenture. The trust indenture is entered into between a trustee and the
issuing corporation. The trust indenture specifies the rights and obligations of the debenture holders and the
issuing corporation and usually delineates the terms of the securities. The indenture trustee has the responsibility
of safeguarding the interests of the debenture holders. See Nancy T. Oliver, Fiduciary Obligations to Holders of
Convertible Debentures, 58 U. CIN. L. REV. 751, 754 (1989).

81 The report of the auditor must include the reasons or circumstances hindering the auditor's work. Company Law
No. 22 of 1997, supra note 62, at art. 194.

81d.

8 ADRIAN CADBURY, REPORT OF THE COMMITTEE ON THE FINANCIAL ASPECTS OF CORPORATE GOVERNANCE 36
(1992).
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applicable financial reporting framework... and financial statements give a true and fair view

in accordance with the framework” &

Through the role of the external auditors, shareholders can monitor the company
financial accounts and statements; this role leads to enhance the company transparency.
Auditor obligations are detailed in the sections (495-498) of the Companies Act of 2006%° the
central one being to file an annual comprehensive report® on all company financial accounts

and presented to the shareholders. Specifically, this report must:

I. identify the annual financial accounts that are the subject of the audit and the
financial reporting framework that has been used in their preparation.®’

ii. describe the scope of the audit identifying the auditing standards used in
conducting the audit.®

Moreover, the external auditor must state clearly in the annual report whether the

annual accounts give a true and fair view pertaining to:

i. in the case of an individual balance sheet, of the state of affairs of the
company as at end of the accounting year.%

ii. in the case of an individual profit and loss account and other comprehensive
income, of the profit or loss of the company for the accounting year,®°

iii. in the case of group accounts, of the information in consolidated statement of
financial position as at the end of the financial year and consolidated statement
of profit or loss and other comprehensive income and consolidated income
statement relating to state of affairs as at the end of the financial year.%*

Likewise, the auditor must state in his report whether in his opinion that the financial

statements:

8 The IAASB is one of the standards-setting of International Federation of Accountants (IFAC). Its main
objectives are developing auditing and assurance standards, other pronouncements, and guidance for use by
professional accountants. See International Auditing and Assurance Standards Board, IAASB,
https://www.iaasb.org/ (last visited Apr. 25, 2023).

8 Local Audit and Accountability Act 2014, c. 2, §§ 20-21 (UK) (outlining the general duties of the local auditors
stated in the Local Audit and Accountability Act of 2014).

8 Companies Act 2006, c. 46 § 495 (UK), https://www.legislation.gov.uk/ukpga/2006/46/section/495.

87

g

8 1d.

0 1d.

% d.



132 VOL. 11 (2023)
a. have been properly prepared in accordance with the relevant financial reporting
framework, and

b. have been prepared in line with requirements of Companies Act of 2006 and IAS
Regulations.

Furthermore, the external auditor must indicate the type of opinion provided in the
company audit report whether it is qualified or an unqualified opinion, and must place

emphasis on matters to which he wishes to draw attention of the shareholders.

Under the section (496) of 2006 Act, the external auditor must state in his audit report
on the company’s annual accounts whether, in his opinion, the information stated in the
directors’ report for the financial year for which the accounts are prepared is consistent with
those accounts. For the quoted companies, the auditor must report to the shareholders and state
on the auditable part of the directors’ remuneration report whether it has been properly
prepared in accordance with the 2006 Act. In preparing his audit report, the below duties

should be carried out by the external auditor®;

I. he must investigate:

a. whether adequate accounting records have been maintained by the
company and returns adequate for their audit have been received from
the company's branches not visited by him.

b. whether the individual accounts of the company are in line with the
accounting records and returns.

c. in the case of a listed company, whether the auditable parts of the
directors’ remuneration report are in agreement with the accounting
records and returns.

ii. the auditor must state in his audit report if he is of the opinion that:

a. adequate accounting records have not been kept by the company, or
that returns adequate for the purpose of his audit have not been received
from the company's branches not visited by him.

b. company's individual accounts are not in line with accounting records
and returns.

c. in case of the listed companies, the auditable parts of the directors’
remuneration report are not in line with the accounting records and
returns.

92 Companies Act 2006, c. 46 § 498 (UK), https://www.legislation.gov.uk/ukpga/2006/46/section/498.
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iii. the auditor must state in his report if he fails to get any information that he
considers important for the success of the conduct of his audit®.

iv. the auditor must state also in his report whether the provisions of the section
(412) of the 2006 Act pertaining to the disclosure of the directors benefits are
not complied with in the annual accounts of the company. With respect to the
listed companies, he must indicate where the provisions of section (421) of the
above Act relating to the information on the auditable parts of the directors’
remuneration report are not complied with in the report®.

v. finally, the auditor must state his name and signature on the audit report®®.
Thus, the provisions of the above sections illustrates clearly that vast power are

conferred to the external auditors to detect and report any operational or financial management
misconduct®. This power should be exercised in the best interest of company's stakeholders,
and the auditor needs to be independents of the management in carrying out their statutory
audit role. However, evidence proved in many cases that auditors have compromised their
independence in favor of their economic benefits. In the case of Enron, the auditor, Arthur
Andersen relied upon Enron for a significant portion of its income® likely jeopardizing its

independence.

One of the controversial issues that surrounds the function of companies' external
auditors is the gap between their assumed audit role and the expectation of the public. The

company shareholders and stakeholders expect that the primary role of auditors is the detection

% See Local Audit and Accountability Act 2014, c. 2, § 22 (UK).

% Companies Act 2006, c. 46 § 499 (UK), https://www.legislation.gov.uk/ukpga/2006/46/section/499.

(“(1) An auditor of a company (a) has a right of access at all times to the company’s books, accounts...(2) (b) may
require any of ... persons to provide him with such information or explanations as he thinks necessary for the
performance of his duties as auditor". He is also entitled under Section 502 : “(a) to receive all notices of, and
other communications relating to, any general meeting which a member of the company is entitled to receive, (b)
to attend any general meeting of the company, and (c) to be heard at any general meeting which he attends on any
part of the business of the meeting which concerns him as auditor.”)

% Companies Act 2006, c. 46 § 503 (UK), https://www.legislation.gov.uk/ukpga/2006/46/section/503.

% BRENDA HANNIGAN, COMPANY LAW 393 (2d ed. 2009).

% Richard Fairchild, David Gwilliam & Oliver Marnet, Audit Within the Corporate Governance Paradigm: A
Cornerstone Built on Shifting Sand?: Audit Within the Corporate Governance Paradigm, 30 BRITJ MANAGE 1, 9
(2019), https://onlinelibrary.wiley.com/doi/10.1111/1467-8551.12297.
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of all kind of material frauds, while the auditors claim constantly that the fraud detection is

incidental and not their main role®,

Another issue surrounding the role of external auditors is the company internal control
system which should facilitate their role by ensuring that company maintains quality financial
reporting. Nevertheless, if the external auditor observes that the internal control is weak and
not reliable, the auditor should do more substantive checks in the external audit®® and inform
management about this weakness that will make his role more difficulty. The weakness in the
internal control system was illustrated in the Baring Bank case in which the general manager of
the bank’s Singapore branch was involved in unapproved trading on the Nikkei, which caused
in 1995 the loss of hundreds of millions of GBP without informing the head office

management in London.1%

IV.  MAJOR GLOBAL FINANCIAL SCANDALS

Corporate financial accounting scandals are one of the most important reasons for
international corporate governance reforms focusing on preventing accounting fraud.®* When
accounting scandals surface, the proximate cause is almost always linked to a failed or inferior
external audit. This is particularly evident when a company collapses months after an external
audit — raising legitimate questions whether the company's external auditor performed its duties

correctly®?,

% James O. Alabede, The Role, Compromise and Problems of the External Auditor in Corporate Governance, 3
RESEARCH JOURNAL OF FINANCE AND ACCOUNTING 114,117 (2012),
https://core.ac.uk/download/pdf/234629366.pdf.

9 1d.

100 Id.

101 gee Joel Slawotsky, The New Global Financial Landscape: Why Egregious International Corporate Fraud
Should Be Cognizable Under the Alien Tort Claims Act, 17 DUKE J. OF COMPAR. & INT’L LAw, 131, 134 (2006)
(“Avoiding massive corporate fraud is not merely one nation’s interest, but rather a crucial foundation
underpinning the international economic structure.").

102 |_pganathan Krishnan, The Role of Auditors in The Context of Corporate Governance, 3 CURRENT L. J. 1, 4
(2010).
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The dramatic collapse of the giant American energy company Enron is an instructive
example which shocked the audit profession worldwide. Enron had been touted as a “must-
own” stock and at its peak was America’s seventh largest company. However, in reality, the
company was in bad financial shape, kept afloat by a massive and skillful “smoke and mirrors”
accounting charade.'® Inevitably, Enron collapsed causing immense damage to the U.S.

economy and to the credibility of financial reporting.

Once the nation's seventh-largest company, Enron plunged into bankruptcy proceedings
after years of accounting tricks could no longer hide billions in debt or make failing
ventures appear profitable. The collapse wiped out thousands of jobs, more than $60
billion in market value and more than $2 billion in pension plans.%4

Confidence in Enron’s auditor Arthur Andersen vanished with serious questions raised
with respect to the auditor’s independence, quality and potential conflicts of interest as
Andersen was paid by Enron in 2001 a sum of $55 million for non-audit services in addition to
its audit work.1% Anderson failed to disclose the accounting fraud enabling management to be
enriched with a salaries and bonuses of over $150 million although the company was nearing
bankruptcy. It became clear that that Anderson firm had failed to perform its audit
responsibilities which might have caused Anderson’s retention and the reason behind its

appointment for many years',

Post-Enron, the UK government initiated a precaution series of reviews in collaboration
with the Coordinating Group on Audit and Accounting Issues (CGAA) and the Department of

Trade and Industry (DTI) to examine whether changes to UK audit regulation and corporate

103 Slawotsky supra, note 101, at 145 (“Fortune listed Enron as one of ‘10 Stocks to Last the Decade’ and praised
Enron ‘as America’s most innovative firm for five years running’. In 1999, CFO Magazine named Enron’s Chief
Financial Officer (CFO), Andrew Fastow, ‘CFO of the Year.”).

104 10 YEARS LATER: What Happened to The Former Employees Of Enron?, INSIDER (Dec. 1, 2011, 5:38am),
https://www.businessinsider.com/10-years-later-what-happened-to-the-former-employees-of-enron-2011-12.

105 Marent, supra note 97, at 9.

106 Krishnan, supra note 102, at 4-5 (providing more details about the Enron Scandal); see also lan P. Dewing,
Post-Enron Developments in UK Audit and Corporate Governance Regulation, 11 J. oF FIN. REGUL. &
COMPLIANCE, 309 (2003).
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governance were required’?”. The CGAA issued its final report in January 2003 in which it
identified 27 recommendations and conclusions that aimed at improving corporate governance,
auditor independence, audit firm transparency and strengthening the enforcing of accounting
standards'®. The principal recommendations of the DTI team supported the recognition of
professional supervisory bodies and that the independent regulator must have impeccable
arrangements for accountability and transparency. The government welcomed these proposals
and asked DTI to chair a steering group for developing the framework of the audit

regulation®.

Another exemplar of auditor failure and subsequent economic carnage is the collapse
of Lehman Brothers Holding Inc. (“LBHI”), at the time the fourth largest investment bank in
the world. In 2008 LBHI filed a petition for bankruptcy*%; the largest bankruptcy in history,
as LBHI had assets of 639 billion USD and debts of 619 billion USD!L. To illustrate its
downfall and losses to investors, in January 2008 the stock price was $62.19, but lost almost

95% of its market value by bankruptcy to $3.65.112

But the failure had much more devastating effects in the United States — and globally —
ushering in the “2008 financial crisis” and ensuing global economic turmoil. LBHI’s failure
led to a $10 trillion loss in the global market equity markets. The US Bankruptcy Court
appointed examiner, Anton Valukas, was responsible for investigating any facts "pertaining to

fraud, dishonesty, incompetence, misconduct, mismanagement or irregularity" in LBHI

W7d. at 312.

108 Fearnely & Beattie, supra note 9, at 117,

109 Dewing, supra note 106, at 311-312.

110 See Laurence Ball, The Fed and Lehman Brothers: Introduction and Summary (Nat’l Bureau of Econ. Rsch.,
Working Paper No. 22410, 2016), https://www.nber.org/system/files/working_papers/w22410/w22410.pdf
(providing a detailed study on the Lehman scandal).

111 John JA Burke, Deconstructing the use of REPO 105 and Repo 108 Transactions Under SFAS 140: the Case of
Lehman Brothers Holding Inc. and the Liability of Ernst & Young, ACADEMICUS INT’L SCIENTIFIC JOURNAL,
ENTREPRENEURSHIP TRAINING CENTER ALBANIA, issue 19, pages 165-187, (March 2019).

112 |d
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management. After an intensive investigation involving the review of millions of documents,
witnesses interviews, forensic accounting and evidence from cooperation with the U.S Govt.!*?
the examiner issued his report in 2010 reviewing the conduct of LBHI audit firm Ernest
&Young (E&Y). After examining this report and the claims raised by the examiner, the US
bankruptcy court provided on 27 July 2011 certain arguments on potential liability of E&Y in

the collapse LBHI.1*4

LBHI used in its transactions "Repo 105" and "Repo 108" in order to reduce net
leverage ratios in its periodic declared reports. These devices permitted to LBHI to reduce by
whole numbers its net leverage ratio, which reflected a false picture of the financial position of
LBHI in repaying its debts from its assets. The false picture also led to a large illusion of
liquidity in the balance sheet. LBHI had failed to disclose in its periodic and annual financial
reports the illusions until it reported in the second quarter of 2008 a loss of 2.8 billion USD and

3.9 billion in the third quarter.

LBHI used also a mechanism called SFAS 140 to mischaracterize secured borrowing as
a sale of assets that enabled it to conduct an off-balance sheet transaction in order to lower its
Net Leverage Ratio: "A transfer of financial assets in which the transferor surrenders control
over those assets is accounted for as a sale to the extent that consideration other than
beneficial interests in the transferred assets is received in exchange."*¢ LBHI used the cash
received from the loan for paying down short-term borrowings. In other words, LBHI
borrowed multiple billions without revealing this information to the public. Thus, when LBHI

executed a large ($50 billion Repo 105) transactions, the transaction was described as a sale

113 In re Lehman Brothers Holding Inc., No.08-13555 (Bankr. S.D.N.Y. 2010)
https://web.stanford.edu/~jbulow/Lehmandocs/VOLUME%201.pdf (providing the “Report of Robert R. Valukas).
114 Burke, supra note 111, at 147.

115 1d. at 150.

116 Symmary of Statement No. 140, FIN. ACCT. STANDARDS BD.,
https://fash.org/page/PageContent?pageld=/reference-library/superseded-standards/summary-of-statement-no-
140.html&bcpath=tff (last accessed Apr. 21, 2023).
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and, subsequently, this sum would be removed from the balance sheet'’ enabling LBHI to
declare unchanged assets and receive $50 billion. This example was directly illustrated by the
examiner who demonstrated in his report that “Lehman records no liability to return the cash

borrowing so likewise liabilities remain unchanged thereby leverage is unaffected"*'8.

As a result of these followed fraudulent mechanisms, the management's misguided
decisions, and the misleading statements the financial position of LBHI was extremely
precarious during 2007-2008. Therefore, to meet the shareholder expectations and continue the
charade, LBHI's Management increased the number and volume of transactions (Repo 105 and
Repo 108), without considering the true dire financial position.'*® The examiner concluded that
many evidences supported that the failure of LBHI to disclose the reliance upon Repo 105
transactions to reduce its net leverage ratio and net balance sheet was significantly misleading.
Furthermore, the examiner concluded that LBHI's financial statements, which generated by
reliance upon this Repo and treating the borrow transactions as true sales, were materially
misleading and affirmatively misrepresented. Based on these evidences and facts, the examiner

found that LBHI's management breached its fiduciary duties?.

Significantly, the Examiner found sufficient evidence that supported claims against
LBHI's external auditors (E&Y) for professional negligence arising from their failure to take
professional care regarding communications with LBHI's Audit Committee, investigation of
whistleblowers claims, and auditing LBHI's public filings. According to the Generally
Accepted Auditing Principles a primary responsibility of external auditors is to provide their
opinions whether the firm's financial statements are presented, in all material respects, truly

and fairly in accordance with these principles. Moreover, the examiner concluded that E&Y

117 In Re Lehman, supra note 113, at 758.
118 |d

1191d. at 850, 853 & 856.

120 1d. at 963.
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had ignored the standards and rules stipulated in the Sarbanes-Oxley Act (2002) and the Public

Accounting Oversight Board established by this Act.t?

The examiner concluded that "sufficient evidence exists to support at least three
colorable claims that could be asserted against Ernst & Young relating to Lehman's Repo 105
activities and reporting: (1) negligence in connection with the investigation into whistleblower
Matthew Lee's claims concerning $50 billion in Repo 105 activities at the end of the second
quarter 2008, including failing to conduct an adequate inquiry into the allegations prior to the
filing of Lehman's Form 10Q, and failing to properly inform management and the Audit
Committee of Lee's allegations; (2) at least with respect to Lehman's first quarter and second
quarter 2008 Forms 10Q, if not with respect to earlier filings, negligence by failing to take
proper action when Ernst &Young was made aware that the financial information may be
materially misleading because of the failure to disclose the effect of the timing and volume of
Lehman's Repo 105 activities (which had a material effect on interim financial statement
items), and failing to take proper action with respect to materially misleading statements
contained in the MD&A sections of the Forms 10Q for these quarters; and (3) at least with
respect to Lehman's 2007 Form 10K, if not with respect to earlier Forms 10K, negligence by
failing to take proper action when Ernst & Young was made aware that the financial
statements may be materially misleading because of the failure to disclose the effect of the
timing and volume of Lehman's Repo 105 activities (which had a material effect on financial
statement items), and failing to take proper action with respect to materially misleading

statements contained in the MD&A sections of the Form 10K"122,

Another example of accounting fraud was the collapse of the US communications giant

WorldCom in 2002. WorldCom’s debt had reached $28 billion USD while at the same time, a

1211d. at 1028.
1221d. at 315-316.
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senior manager received a loan from the company of $366 million'?3, The company's auditor,
who was also Arthur Andersen, did not reveal the irregularities in the company's accounts.
Unfortunately, the auditor compromised its independence!?* in favor of the economic benefits

earned from the performance of non-audit services!?.

Xerox’s accounting practices in 1999 and 2000 were the subject of a general
investigation by the US SEC®?®, The main allegation against the company's auditors KPMG
was: “From at least 1997 through publication of the company's 2000 financial report, Xerox
abandoned its obligation to accurately report its financial condition. Instead, the company
defrauded its shareholders and the investing public by overstating its true equipment revenues
by at least $3 billion and its true earnings by approximately $1.5 billion during the four-year
period"*?’. To did so, Xerox used undisclosed manipulative accountings devices before the end

of each accounting reporting period that distorted the real figures of its business performance.

The actions of the defendant KPMG were characterized by the SEC as the following:
“Although the defendants occasionally voiced concern to Xerox management about the
"topside accounting devices" developed and manipulated by senior corporate financial
managers to increase revenue and earnings, the defendants did little or nothing when Xerox
ignored their concerns and continued manipulating its financial results. The defendants then
knowingly or recklessly set aside their reservations, failed in their professional duties as
auditors, and gave a clean bill of health to Xerox's financial statements. Rather than put at risk

a lucrative financial relationship with a premier client, the defendants failed to challenge

123 Marent, supra note 97, at 13 (providing more details about this case).

124 Krishnan, supra note 102, at 5 (Anderson’s conflicts of interest may have compromised objectivity and
independence directly causing the collapse of the Australian insurer HIH in 2001 in 2001 caused losses 0f5.3
billion AUSD For more details about this case).

125 Alabede, supra note 19, at 119.

126 Marent, supra note 97, at 18.

127 See Complaint, SEC v. KPMG LLP, 412 F. Supp. 2d 349 (S.D.N.Y. 2006) (No. 03-CV-0671).
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Xerox's improper accounting actions and make the company accurately report its financial

results”.128

In another example, Tyco’s CEO and other senior managers*?® obtained enormous and
undisclosed loans from Tyco.'% During the years 1996 — 2002, the managers obtained, in
secret, unauthorized and artificially below-market interest or interest-free loans and
compensation amounting to hundreds of millions of USD. Moreover, Tyco engaged in a multi-
billion dollar accounting fraud causing massive losses.!3! The auditors Scalzo and Price-
Waterhouse Coopers failed to detect at an early stage that the loans supposedly taken to pay the
tax on stock options, which in reality being utilized for other purposes.'® PWC did settle

claims it failed to perform its duties in a shareholder suit.**3

The above provided some examples of auditor failure and/or collusion in enabling
accounting fraud at U.S. corporations. However, there are many non U.S. examples as well.
Malaysia’s Transmile Group engaged in a large accounting fraud involving materially false
financial statements overstating accounts indicating a profit when in fact the company losses

were substantial - 496 million RM. The fraud and irregularities were detected by the auditor

128 KPMG Pays $22 Million To Settle Sec Litigation Relating To Xerox Audits, SEC (APR. 19, 2005),
https://www.sec.gov/news/press/2005-59.htm (explaining KPMG settled this in April 2005 by agreeing to pay 22
million USD and to give several undertakings as to improve audit practices); see also Marent, supra note 97.

129 Andrew Sorkin, 2 Top Tyco Executives Charged with 600 Million Fraud Scheme, NEw YORK TIMES (Sept. 13,
2002), https://www.nytimes.com/2002/09/13/business/2-top-tyco-executives-charged-with-600-million-fraud-
scheme.html (noting a “series of earnings restatements, accounting scandals and sudden bankruptcies at Enron,
WorldCom, Adelphia and other big companies™).

130 Marent, supra note 97, at 16.

131 SEC Brings Settled Charges Against Tyco International Ltd. Alleging Billion Dollar Accounting Fraud, SEC
(Apr. 17, 2006), https://www.sec.gov/news/press/2006/2006-58.htm (“Tyco's improper acquisition accounting
included undervaluing acquired assets, overvaluing acquired liabilities, and misusing accounting rules concerning
the establishment and utilization of purchase accounting reserves. The complaint further alleges that, apart from
its acquisition activities, Tyco improperly established and used various kinds of reserves to make adjustments at
the end of reporting periods to enhance and smooth its publicly reported results and to meet earnings forecasts.”).
132 Marent, supra note 97, at 17.

133 Floyd Norris, PricewaterhouseCoopers to Pay Tyco Investors $225 Million, THE NEw YORK TIMES (July 7,
2007), https://www.nytimes.com/2007/07/07/business/07tyco.html (‘“PricewaterhouseCoopers, the firm that
audited Tyco International when it was run by executives who later went to prison, has agreed to pay $225 million
to settle claims of Tyco investors.”); see also Tyco International Ltd., THE NEW YORK TIMES,
https://www.nytimes.com/topic/company/tyco-international-ltd?inline=nyt-org (providing a list of articles relating
to Tyco).
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Moores Rowland and not by the Company's auditor Deloitte & Touche. The Deloitte firm
denied the allegation that it failed to detect the committed fraud claiming that it is not possible

to expect auditors to guarantee the fairness of companies' accounts.'34

Olympus is an archetype example of a severe accounting fraud which led to substantial
economic loss.1*®

[T]he company has lost 80% of its value since | was dismissed three-and-a-half weeks
ago. It has now been put on the watch list by the Tokyo Stock Exchange. It’s in a
critical position.

Olympus hid financial losses dating back to the 1990s and terminated its former
president, U.K. national Michael Woodford, because he disclosed a grandiose accounting fraud
by paying exorbitant fees to consultants to cover up the losses.

Olympus had bought a company called Gyrus for $2bn. That was a very expensive
acquisition. We paid 100 times the annual profits for that company. But | found we had
paid a fee of $700m and that fee had gone through the Cayman Islands. That’s 36% of
the value of an acquisition. Normally that type of advice if it was legitimate, would cost
around 1%. So it was inexplicable.**’

Incredibly, the external auditors utterly failed to discover this accounting scam which

lasted many years and involved billions of dollars.

The leading Japanese company Toshiba was enmeshed in a huge accounting fraud and
conceded, after being caught, that it had engaged in a multi-billions dollar accounting fraud for

almost a decade.'3 The once mighty business entity had had its debt cut to junk®3® yet Toshiba

134 Marent, supra note 97, at 17.

135 See Floyd Norris, Deep Roots of Fraud at Olympus, THE NEW YORK TIMES (Dec. 8, 2011),
http://www.nytimes.com/2011/12/09/business/deep-roots-of-fraud-at-olympus.html?mcubz=0 (noting the
auditor’s role in failing to discover).

136 See Former Olympus Boss Woodford Blows Whistle on Company, BBC NEWS (Nov.15, 2011),
https://www.bbc.com/news/av/15742048 (“Subsequently, Olympus “apologized” for the dismissal.”); see also
Notice Concerning Past Activities Regarding Deferral in Posting of Losses, OLYMPUS GLOBAL (2011),
http://www.olympus-global.com/en/common/pdf/nr111108e.pdf.

137 Former Olympus Boss Woodford Blows Whistle on Company, supra note 136.

138 See Michal Addady, Toshiba’s accounting scandal is much worse than we thought, FORTUNE (Sept 8, 2015),
http://fortune.com/2015/09/08/toshiba-accounting-scandal/ (“Toshiba admitted on Monday that it had overstated
its profits by nearly $2 billion over the past 7 years, the Wall Street Journal reports.”). Evidently, Toshiba
managers “set aggressive profit targets that subordinates could not meet without inflating divisional results were
under pressure to report growing profits.” Id. After the admission, “Toshiba’s shares fell dramatically”. 1d.

139 See Finbarr Flynn, Toshiba's Credit Rating Lowered Two Levels to Junk by Moody's, BLOOMBERG (Dec 22,
2015) http://www.bloomberg.com/news/articles/2015-12-22/toshiba-s-credit-rating-lowered-two-levels-to-junk-
by-moody-s (“Toshiba Corp.’s long-term senior bond rating was cut two levels by Moody’s Investors Service to
Ba2, its second-highest junk rating, from Baa3. That was followed by a downgrade to sub-investment grade by
Standard & Poor’s.”).



http://www.bloomberg.com/news/articles/2015-12-22/toshiba-s-credit-rating-lowered-two-levels-to-junk-by-moody-s
http://www.bloomberg.com/news/articles/2015-12-22/toshiba-s-credit-rating-lowered-two-levels-to-junk-by-moody-s
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managers and officers seemed more concerned about protecting insiders who planned and/or
profited from the fraud than promoting the interests of “outsiders” and other “non-allies” even
though these “outsiders™ are shareholder-owners. As one governance expert notes, there seems

to be “100% tolerance” for managerial cover-ups.

Nicholas Benes, representative director of the Board Director Training Institute of
Japan, was critical of Toshiba this month when the company said it had identified 30
executives who had been involved in the accounting scandal -- and none of them would lose
their jobs. He said the company was showing “100 percent tolerance” for employee
wrongdoing in contrast to the zero-tolerance policies at the world’s best-managed

companies.140

While Toshiba has made some efforts at demonstrating “best practices” in terms of
governance, the reality is it seems more show than substance.'*! The amount of money sought
in recovery from former officers constitutes only a fraction of the actual loss in shareholder
value.'¥? Moreover, “Toshiba has yet to fully explain why it is limiting its lawsuit to just five
former executives, effectively absolving some current officials who were in senior roles during
the years it was padding profits.”'#3 Furthermore, Toshiba had already implemented reform yet
the fact this happened speaks volumes: But the fact that the problem was continuing even

though Toshiba had already implemented a US-style executive committee board system is an

140 Chris Cooper, Season of Scandal Hits Japan with Company Confession Flurry, BLOOMBERG (Oct 20, 2015)
http://www.bloomberg.com/news/articles/2015-10-19/season-of-scandal-hits-japan-with-flurry-of-corporate-
confession.

141 See Makiko Yamazak, Toshiba lawsuit highlights Japan governance reform still lacking: lawyers, REUTERS
(Nov 12, 2015) http://www.reuters.com/article/2015/11/12/us-toshiba-lawsuit-idUSKCNOT10AA20151112
(“Toshiba Corp's (6502.T) lawsuit against former executives linked to a $1.3 billion accounting scandal is a
defensive maneuver that highlights a lack of sincere reform, lawyers and corporate governance experts said.”).

142 1d. (“The 300 million yen ($2.44 million) in damages Toshiba is seeking pales in comparison with the over $7
billion decline in its stock market value since the accounting problems came to light in early April.”).

143 Id
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example of reform failure. Clearly their outside directors did not function as expected. And

neither did the accounting firm that audited Toshiba.44

In a case involving the Group Bumiputra Commerce-Holdings Bhd (BCHB), the
company filed a lawsuit against its auditor Deloitte for irregularities detected by the auditor
Price-Waterhouse Coopers in the accounts of its subsidiary southern Bank Bhd (SBB). The
assets of SBB were overstated by 160 million RM. BCHB did not bring a legal action against
the SBB's Board of Directors for lack of evidences on the committed fraud. Deloitte failed to
detect the committed fraud as it was engaged its time and efforts in providing non-audit

services to this company4.

Financial scandals and competition for FDI in a globalized world impose on countries
the need to modernize their corporate governance systems and in particular, ensure a best
practices role of the external auditors. The following Part discusses legal issues and
suggestions for reform in Jordan based upon an analysis of the regulation of external auditors
in the Jordanian and UK legal frameworks.

V. CRUCIAL REGULATORY ISSUES FOR EXTERNAL AUDITORS IN THE CONTEXT OF
CORPORATE GOVERNANCE
The regulation of auditors in a given country is related to that country's legal system

which can substantially impact the nature of the auditing regime. In Jordan and UK like other

144 Masao Nakamura, Has Japan’s corporate governance reform worked?, EAST ASIA FORUM (Oct 23, 2015)
http://www.eastasiaforum.org/2015/10/23/has-japans-corporate-governance-reform-worked/.
http://www.eastasiaforum.org/2015/10/23/has-japans-corporate-governance-reform-worked/Oct 23, 2015

145 | oganathan Krishnan, The role of auditors in the context of corporate governance,
https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.530.9368&rep=repl&type=pdf (Last visited Feb. 22,
2022), at 5.
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code law countries, laws stipulate minimum requirements and rules tend to be highly

prescriptive and procedural. 146

In Jordan, the Company Law No. 22 of 1997 (“1997 Company Law”) is considered a
major source for regulating auditors.'#’ In addition to regulating general matters related to

companies, the 1997 Company Law specifically governs auditors.

In the UK, the regulatory framework for Companies’ audits and auditors is provided by
Companies Act of 200618, which find its origin in the domestic legislative reforms enacted
post-Enron collapse by the Companies Act of 2004. This reform led mainly to the
establishment of the Financial Reporting Council (FRC) with a responsibility to enhance the
standards of corporate auditing and corporate governance'#®. The final version of the UK
Corporate Governance Code of December 2014 and September 2015 applied on 17 June 2016
regulated also certain legal issues relating to the audit profession, such as the issues of auditors'
election, their remuneration, the public oversight of the audit profession... The European
regulatory framework for companies audit and audit profession is provided by EU Audit

Directive of 2006%%° amended recently by the EU Audit Directive of 2014, The two

146 See Stephen Salter & Timothy Doupnik, The Relationship between Legal Systems and Accounting Practices: A
Classification Exercise, 5 ADVANCES INT'L. ACCT. 3 (1992) (providing empirical support for the hypothesis
that a legal system is a significant predictor of auditing practices and concludes that a dichotomization of
accounting practices, procedures, and rules consistent with the common law/code law classification of legal
systems).

147 See Company Law No. 22 of 1997 as amended by Provisional Law No. 17 of 2003, Official Gazette No. 4589,
art. 192. a (March 16, 2003). Other laws relating to auditors include securities, banking, and insurance laws. See
Provisional Securities Law No. 76 of 2002, Official Gazette No. 4579 (December 31, 2002). See Banking Law
No.28 of 2000, Official Gazette No. 4448, art. 60 (August 2000). See also Insurance Law No. 33 of 1999 as
amended by Provisional Law No. 67 of 2002, Official Gazette No. 4572, art. 40 (November 17, 2002).

148 35, 475-539 of Part 16 (Audits) and Part 42 (Statutory Auditors). See also SS. 7-32 of the Local Audit and
Accountability Act of 2014.

149 Financial Reporting Council, The UK Approach to Corporate Governance, (Oct. 2010)
https://www.frc.org.uk/getattachment/1db9539d-9176-4546-91ee-828b7fd087a8/The-UK-Approach-to-
Corporate-Governance.aspx.

150 The European Parliament and the Council of the European Union, Directive 2006/43/EC on statutory audits of
annual accounts and consolidated accounts, OJ L 157 (May 17, 2006), at 87.

151 The European Parliament and the Council of the European Union, Directive 2014/56/EU of 16 April 2014
amending Directive 2006/43/EC on statutory audits of annual accounts and consolidated accounts, OJ L 158
(Apr. 16, 2014).
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Directives set out certain requirements and qualifications for auditors pertaining to their
appointment, independence, profession disciplinary processes, the content of their reports, the

standards of their liability.'>> The following sub-sections consider these issues in detail.

A. Appointment of External Auditors
The mechanism of auditors appointment in Jordanian law is similar to that followed in

UK 2006 CA, as presented below.

1. The Jordanian Law
The 1997 Company Law specified which companies should appoint an auditor. These

companies include the public shareholding company; limited liability company; and private
shareholding company. The Company Law excluded from the list general and limited
partnerships and mahassa company (silent company).t>® There is no obvious reason why the
Jordanian legislator excluded partnerships and mahassa company from those companies whom
their financial statements must be externally audited. It can be presumed that partnerships and
mahassa company are generally small or medium-size companies and their nature do not merit
appointment of auditors as they may not maintain organized commercial books. However,
these reasons do not justify exclusion from appointing auditors especially knowing that
auditors play an important role in verifying financial reports which are crucial for third parties
who deal with partnerships and mahassa entities. The Company Law should be amended so as
to oblige these companies to, at least, divulge this information in all their contracts and

communications to alert third parties.

152 1t is worth mentioning that on 23 June 2016, UK voted to leave European Union.

153 Mahassa company is a type of company that neither acquires juristic personality nor partners acquire the
quality of merchants. Third parties are unaware of the existence of mahassa company. Thus, third parties have
recourse only against partners in the mahassa company with whom they have dealt so long as the existence of the
company is undisclosed. If the mahassa company is disclosed to third parties, it is treated as a general partnership
with respect to such third parties. See Michael J.T. McMillen, Islamic Shari‘a-Compliant Project Finance:
Collateral Security and Financing Structure Case Studies, 24 FORDHAM INT'L L.J. 1184, 1233 (2001).
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In addition, company management nominates the auditor(s) among those authorized to
practice the audit profession in Jordan. At the annual general shareholders meeting, the
shareholders vote either in favor of or against that auditor.'> Significantly, the right of
shareholders to elect an auditor is rarely exercised. Moreover, the ability to select the auditor or
to effectuate a change to a new auditor is substantially reduced because of the ownership
structure in many Jordanian companies. In reality, the general meeting of shareholders rubbers
stamps the decision of selecting an auditor which has already been made by management.
Therefore, the process of selecting an auditor can be more accurately described as
"appointment” by the controlling owner rather than a true election. A further issue that arises is
the fact that the majority of Jordanian companies have concentrated ownership.'> Based upon
the ownership structure in many large companies, the controlling shareholder generally selects
the auditor. This dominance affects negatively the role of minority shareholders who often, as a

result, are not interested in attending the corporate's general assembly meeting.

Moreover, with respect to being listed as a “qualified auditor”, the Company Law of
1997 did not include specific qualifications, whether academic or professional, for auditors.
Rather, the matter of qualifications is referred to the Provisional Law on Organizing the Audit

Profession No. 73 of 2003.

Making the selection of auditor even more problematic is the potential retention of a
lackluster auditor. While auditors are appointed ostensibly for only one year renewable
terms, ' the Company Law does not determine if the one-year period is renewable once or
indefinitely. Based upon this legal loophole once an auditor is selected he has the job until

dismissed by the general meeting of shareholders since it is this authority which vested the

154 See Company Law No. 22 of 1997, supra note 19, at art. 192(a).

155 See World Bank, Corporate Governance Country Assessment: Jordan 1-2 (2004),
http://www.worldbank.org/ifa/jor_rosc_cg.pdf.

156 See Company Law No. 22 of 1997, supra note 19, at art. 192(a).
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auditor with the role®’. In other words, an auditor can be dismissed only in the same manner in
which he was elected. This raises the specter of a dominant or controlling shareholder
continuing to place a “favorite” auditor in the position raising potential conflicts of interest and

loyalty. We suggest the Companies Law be amended ...

In the event the general meeting of shareholders fails to elect an auditor, then the board
of directors shall nominate three auditors at least to the Companies Controller of the Ministry
of Industry and Trade in order to choose one among them.'®® In this instance, the Company
Law 1997 refers the matter to the Companies Controller considering the fact that it is the
umbrella entity responsible for monitoring and regulating companies in Jordan.*>® Rather than
invoking this time consuming process that divests the right from the shareholders, the
Company Law should be amended to provide that a second opportunity to elect an auditor will
be allowed at an extraordinary meeting of shareholders. Under this proposal, only if the
extraordinary meeting of shareholders fails to elect an auditor, would the Companies Controller

intervene.

Remuneration of the auditor is determined by the general meeting of shareholders®®?
Audit remuneration in Jordan is regarded low especially if compared with other countries. For
example, audit remuneration for public shareholding companies stands at JD 1500 (equivalent
to US $2116).1%* Arguably, managers of companies do not appreciate or value the role of
auditing and perceive auditing as a service that does not provide tangible value. Alternatively,
it may be the self-interest of managers who have conflicts of interest with the company that

“incentivizes” low compensation so as to avoid substantial scrutiny. Company management

1571d. at art. 171.

158 1d. at art. 192(b).

159 See Companies Controller Directorate, An Overview 2-3 (2007).

160 See Company Law No. 22 of 1997, supra note 19 at art. 192.a. See also Jordanian Court of Cassation, Case
N0.2002/575, ADALEH AUBLICATIONS (March 13, 2002).

161 See Jordan Association of Certified Public Accountants, Circular (June 19, 2007).
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might not want to push for higher fees to avoid comprehensive review. Indeed, the low level of
auditor's remuneration may adversely affect his performance since he may not be able to meet
all required duties at such a remuneration level.1®2 Further regulations should set a minimum
level of auditor's remuneration commensurate with his duties and risks. However, from the
auditor’s point of view, auditors often admit the audit missions offered at low prices in the

hope that they will deliver profitable consultancies and non-audit services for the same client.

In addition to the external company auditor, audit committees play a vital role in
accounting matters. Audit committees of corporate boards of directors are central to corporate
governance in many countries.'®® Audit committees oversee, among other things, the financial
reporting process which is important to promote reliable financial statements. Thus, Audit
committees protect investors and other stakeholders by aiding in deterring, detecting, and
preventing fraudulent financial reporting. In 1998 the Jordanian Securities Commission
introduced the Audit committee requirement obligating listed companies to establish an audit
committee every year. This committee is comprised of three non-executive members of the
board of directors. It has to meet a minimum of four times a year, and has the full power to
request information and advice from internal and external source. The committee is responsible
for reviewing and discussing the reports and statements of the internal and external auditors,
and the company's financial statements. According to the Guide of Jordanian Shareholding
Companies of 2003, the number of public shareholding companies is almost 200, and they are

all required to establish audit committees®®4,

162 However, courts in Jordan held that auditors should do their job in proper manner even though their
remunerations were low. See Court of Cassation, Case No. 1976/135, JORDANIAN BAR ASSOCIATION
JOURNAL 1907 (January 1, 1976) (Although the auditor audits accounts for the company once or twice a month
and his fees are low, he must do his work properly).

163 See Kon Sik Kim, Transplanting Audit Committees to Korean Soil: A Window into the Evolution of Korean
Corporate Governance, 9 Asian-Pacific L. & Pol'y J. 163, 171-180 (2007) (discussing which directors should
serve on the audit committee, the scope of its duties, and how it should operate).

1641-42201-644 -PB (1), Jordan.
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2. The UK Law
In the UK every company must appoint its external auditor for a period of one or more

financial years unless its directors reasonably resolve that audited accounts will not be required
in that financial year'®. In the case of listed companies, which are not qualified as dormant, the
appointment of auditors must be made before the end of accounts meeting'®. The appointed
auditors, whether being individuals or firms, must be well qualified, independents and
members of recognized supervisory bodies'®’. The Secretary of state has the right to organize
the terms for disclosure the conditions according to which auditors are appointed or

remunerated.168

The appointment of auditors by the companies causes in most cases a conflict of
interests even if they are appointed by shareholders and not the management*®. Auditors admit
frequently to offering their statutory audits at low fees or even below costs as they know that
they will have great opportunities to provide lucrative consulting works, such as taxation
matters, corporate restructuring, information technology and human resources consultancies for
the same client!’®, In other words, the assumed incentives and the frequent influence of the
executive management and dominant investors on the choice of auditors compromise their
independence and make them afraid of losing their mandates if detecting management

mistakes’1,

According to sections 477 and 480 of CA 2006, the dormant and small companies are

exempted from audit. In the case of dormant company, it is exempted from audit if it has been

165G, 485-1 & 489-1 of CA 2006.

166 S, 489-2 of CA 2006.

16788, 1212, 1214 & 12190f CA 2006.

168 S, 493 of CA 2006; see, Doralt, Auditor Independence at the Crossroads - Regulation and Incentives,
EUROPEAN BUSINESS ORGANIZATION LAW REVIEW, March 2012, Vol. 13, Issue 1, at 92.

169 Audit Directive, Art. 37-1, 2014, (EU).

170 Doralt, supra note 168, at 92 (discussing the influence of the management on the appointment of the auditor).
171 |d
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dormant since its formation or since the end of its previous financial year, and it is not
excluded company of this category by the fact that it is a financial services company’?. A
dormant company may be either a private or a public company. A company is qualified as a
small company if its turnover in a financial year is not more than 5.6 million GBP and that its
total balance sheet for that year does not exceed 2.8 million GBP"3, and it is not excluded
company of this category by the fact that it is a public company or a financial services
company or a special register company’4. The exemption of small companies was defended on
the ground that the shareholders in these companies are in most cases their directors and all
concerned persons in such companies are often members of same families, so they do not need
accounts audit. Even though, it seems clear that not all small companies are totally owned by
members of same families or their directors, the minority shareholders who are not directors or

members of one family should be protected and reassured of an audited financial accounts!”.

In both cases, a dormant or a small company is entitled to the audit exemption under the
condition that the directors states in the balance sheet that the company is entitled to the
exemption, shareholders having (10%) of the shares have not requested an audit and that they

acknowledge their responsibility for keeping financial and accounts records’®.

Concerning the remuneration of the auditor, it is fixed by the entity who appoints him.
Therefore, the remuneration of the auditor appointed by the members of a company must be
fixed by them by ordinary resolution. Likewise, the remuneration of the auditor appointed by
the directors of a company must be fixed by them in the appointment decision or in a separate

document. Alike, the remuneration of the auditor appointed by the Secretary of State must be

172 Companies Act 2006, c. 46, §8§ 480-481 (UK).
173 1d. § 477.

174 1d. § 478.

175 Hannigan, supra note 96, at 394.

176 Companies Act 2006, c. 46, §§ 475-476 (UK).
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fixed by it'”’. Listed companies are required to submit a detailed auditor's remuneration report

including all kind of fees and remuneration received by him.

An audited company has the right by an ordinary resolution to remove at any time its
auditor from office or appoint another one after expiry of his term'’8. An auditor may also
resign at any time his office by sending a written notice to the company's registered office
which must send a copy of this notice to the companies' registrar®®,

B. External Auditors’ Independence

National and international efforts were focused on introducing stricter procedures and
regulations in order to ensure auditors' objectivity and independence. In the two below sub-

sections, we will present in detail the approach adopted by both legislators in Jordan and UK.

1. The Jordanian Law
The auditor must be objective in reviewing financial statements and an auditor's

independence from his client is one of the hallmarks of superior corporate governance.'® To be
objective, the auditor must from the outset of the relationship and continuing throughout the
engagement maintain his independence. The 1997 Company Law does not define the term
"independence."'8! Rather, it enumerates the kinds of relationships and activities that create
conflicts of interest and could cause the auditor to jeopardize his independence. For example,

an auditor is prohibited from participating in the establishment of a public shareholding

177d. § 492.

178 |d. 8§ 510, 514.

179 1d. §§ 516-517.

180 See The International Standard on Auditing 220 Quality Control for an Audit of Financial Statements,
INTERNATIONAL FEDERATION OF ACCOUNTANTS, http://www.ifac.org/system/files/downloads/a010-2010-iaasb-
handbook-isa-220.pdf, (last visited March 3, 2022).

181 In the U.S., the Independence Standards Board provided a definition of independence for auditors. Auditor
independence is both independence of mind - freedom from the effects of threats to auditor independence and
independence in appearance - absence of circumstances that would lead well-informed investors and other users to
conclude that there is an unacceptably high risk that an auditor lacks independence of mind. See Sean M.
O’Connor, Strengthening Auditor Independence: Reestablishing Audits as Control and Premium Signaling
Mechanisms, 81 WASH. L. Rev. 525, 566-568 (2006).
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company.® He is also barred from serving as a member of a company's board of directors,
partner to any member of board of directors, or employee of any board member.®3 These
prohibitions are designed to disconnect the auditor from any financial interest whatsoever in

the company.

Over the years prior the 1997 law, auditing firms have come to offer many types of
services to their audit clients.'8* After the issuance of this law, the ability of auditing firms to
perform such services was limited. The 1997 Company Law prevents an auditor from
providing "permanently” any technical, administrative or consultancy services to a company
whose accounts he audits.'® In other words, an auditor is not permitted to engage in non-audit
services which can include, for example, financial consulting, pension services, and marketing
services.*®® Additionally, by providing non-audit services, companies can exercise leverage
over auditing firms to influence their opinions on the financial statements. Therefore, any non-

audit service provided to clients will violate the 1997 Company Law prohibitions.

However, the prohibitions are limited to "permanent™" delivery of non-audit services.
Thus, "temporary” or "circumstantial” delivery of non-audit services may be permitted. The
1997 law did not also require listed companies to disclose non-audit services. In our view, this
law should be amended to specifically prohibit the delivery of non-audit services without

distinction between permanent and temporary because both have the same undesirable effects

182 See Company Law No. 22 of 1997, supra note 19, at art. 197 (explaining that an auditor could be prohibited
from acting as a promoter or underwriter) (Jordan).

183 |d

184 See Andrew D. Bailey, Jr., The Multi-Disciplinary Practice of Certified Public Accountants and Lawyers, 52
CASE. W. RES. 895, 897, 902 (2002) (“the breadth of non-audit client/management services has increased to the
point that it is the norm to refer to the ‘business’ of public accounting rather than the ‘profession’”).

185 Company Law No. 22 of 1997, supra note 19, at Art. 197 (Jordan).

186 See Matthew J. Barrett, “Tax Services” as a Trojan Horse in the Auditor Independence Provisions of
Sarbanes-Oxley, 2004 MICH. ST. L. REV. 463, 472, 486 (2004). Auditing firms have attempted to expand their
services to include certain legal services. See Alison H. Mijares, The Securities and Exchange Commission’s Ban
on Legal Services by Audit Firms: Amendments to Rule 2-01 of Regulation S-X Under the Securities Exchange Act
of 1934, 36 U.S.F. L. REv. 209, 226-28 (2001).
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and raise serious conflicts of interest with respect to the external auditors' likely to negatively

impact negatively their performance.*®’

Conversely to the position adopted by 1997 law, the Corporate Governance Codes of
2009 prohibited all kind of non-audit services. The Code states clearly that companies must
ensure that their external auditors do not provide them with any extra works and services,
including technical consultation or administrative support'®®. The adoption of this position by
the Company Law would bring Jordan in line with global best practices and enhance good

corporate governance.

Another significant area for improvement is the meaning of the term “independence”
found in the 1997 Company Law.*® The term is general and in some cases can be interpreted
ambiguously. For example, the 1997 Company Law does not define with sufficient clarity the
term “participation” in the establishment of a company which would prohibit an auditor from
delivering his services to this company. Because there is no guidance, interested parties may
have difficulty applying the existing independence rules to the large number of potential
permutations. Moreover, the 1997 Company Law refers to absolute prohibition when listing its
independence rules. The law should permit certain activities but restricting their extent or

permit certain activities but requiring the auditor to publicly disclose information about them.

No judicial decisions exist in which an auditor's independence was an important issue
and therefore Jordanian courts have not yet ruled on the definition of “independence”. Due to

the non-existence of judicial cases that address auditor independence, courts have not had the

187 The Audit committee may help in investigating the kinds of works that auditors deliver and see whether it
would be in commune interests of investors to have some of those works performed by a third party. This
committee can thus play an effective role in moderating management attempts to force auditors into admitting
wrong accounting treatments. See Al-Khaddash, supra note 18, at 208; I. Adelpo, supra note 6, at 61.

188 Jordan Corporate Governance Code 2009, c. 5, § 4-3-b.

189 Company Law No. 22 of 1997, supra note 19, at Art. 8-e (Jordan).
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opportunity to act as policymakers in this area. Thus, the Jordanian legislator ought to

modernize independence rules of the Company Law to be more finely tuned.

In the context of auditors rotation, the long tenure of auditor has the potential to act as
negative factor with regard to independence as their long-term retention is likely to produce a
cozy relationship with management. To reduce this possibility, some authors have suggested
to mandate audit rotation every five years. The Jordanian Corporate Governance Codes of
2009 mandated auditors rotation in stating that “the external auditor shall exercise his duties
for one year renewable, provided that the renewal for the partner at the external auditor may
not be for more than four consecutive years, and the re-election may not take place before a

minimum of two years”,1%°

2. The UK Law
On the international level, auditors are subject to the ethical requirements that have

been codified by the International Ethics Standards Board of Accountants’®l. In the UK,
auditor independence is regulated by the Auditing Practices Board and the Corporate
Governance Code published by the Financial Reporting Council. However, even after the
issuing of these regulations, auditors are still allowed in the UK to supply non-audit services to
their audited companies provided that these companies disclose clearly the details of the

remuneration paid to auditors in their financial statements!®2,

In such an environment, the auditor should always prove able to fully resist the pressure

of his client. He must ensure the quality of the audit works and the reliability of company's

1% jordan Corporate Governance Code 2009, c. 5, § 4-2.

191 |CAS CopE oF ETHIcs, (January 2014), https://www.icas.com/__data/assets/pdf_file/0008/2006/F8001-ICAS-
Code-of-Ethics.pdf, (last visited Jan. 13, 2022).

192 Fearnely & Beattie, supra note 9, at 119; Murya Habbash, The Effectiveness of Corporate Governance and
External Audit on Constraining Earnings Management Practice in the UK (2010) (unpublished Ph.D. dissertation,
Durham University Business School) (on file with Durham University e-Theses).
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financial accounting process!®®. He can also help management, board and audit committee in
ensuring the credibility and reliability of the financial reports provided by other company's

members94,

The company's audit committee should enhance the auditor's objectivity and
independence, and ensure that he is free from the influence of management. The committee
should also support the auditor and encourage him to be fair and transparent on all material and

financial issues at an early stage!®.

In this context, the UK Corporate Governance Code required companies to nominate an
audit committee of non-executive directors to assess on an annual basis the auditors' objectivity
and independence!®®. The committee should take into its consideration the related UK law and
professional requirements. Furthermore, it must seek reassurance that the auditor and its staff
do not have any business, family or employment relationship with the audited company®’. The
committee must also recommend to the board of directors a strict company’s policy with
respect to the provision of non-audit services by the company's auditor'®®. The committee
should on an annual basis seek from the company's auditor all information about his policies
and processes for sustaining his independence and, at the same time, observing his compliance
with these policies and the related ethical requirements, including policies on non-audit
services and the rotation of audit partners and staff'®°. In this context, in order to ensure that the
provision of non-audit services adopted by the company does not impair the auditor’s

objectivity and independence, the audit committee must take into consideration the nature and

193 See Auditor Independence Policy- Why Auditor Independence Matters?, AubIT REVIEW, (May 2012),
http://auditreview.co.uk/downloads/Auditor_Independence_Policy.pdf, p. 4, (last visited Sept. 25, 2022).

194 Dan A. Simunic, Auditing, Consulting, and Auditor Independence, 22 J. oF AccT. RES. 679, (Autumn 1984).
195 Adelpo, supra note 6, at 62.

1% UK Corporate Governance Code 2014, § C.3.1.

¥71d. §C.3.2.

1% 1d. § C.3.8.

199 |d
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types of these services (bookkeeping, corporate restructuring, tax services, management
consultation...), and whether the experience and skills of the auditor make him the suitable
provider of it?°, The committee must also consider the fees charged or to be charged for these

services and the criteria that govern the compensation and remuneration of the auditor??,

For public companies, the company's auditor must provide the audit committee of a
written disclosure of relationships that could impair the auditor’s independence, the details of
non-audit services and the fees incurred, a written confirmation of his objectivity and
independence, any inconsistencies between the Ethical Standards regulated by the Auditing
Practices Board on non-audit services and the audited company's policy for providing these

services.202

Mandatory rotation of company's auditor plays a vital role in strengthening his
independence. This rotation would break the expectation of the auditor that his audited client is
a permanent financing source?®,

C. External Auditor's Report and its Content

The origin of the modern auditor's report can be traced to late nineteenth century British
audit reporting practices.?* The purpose of auditor's report is to evaluate a company's financial
information and state the auditor's opinion of the balance sheet and profits and losses account,

as presented below.

200 Fearnely & Beattie, supra note 9, at 120.

201 UK Corporate Governance Code 2014, § C.3.1.

202 Fearnely & Beattie, supra note 9, at 120.

203 gee W. Doralt et al., Auditors' Liability and its Impact on the European Financial Markets, 67 THE
CAMBRIDGE L. J. 62, 96 (2008).

204 See Marshall A. Geiger, Setting the Standard for the New Auditor's Report: An Analysis of Attempts to
Influence the Auditing Standards Board, 1 Studies in Managerial and Financial Accounting 7-12 (1993).
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1. Auditor's Report under Jordanian Law
Auditors are required to present a report to the general meeting of shareholders and the

1997 Company Law sets forth the mandatory information that must be included in the auditor's
report.2% The company whom accounts are being audited must facilitate the job of the auditor
furnishing documentation if requested by the auditor. The auditor report should provide this
statement whether or not he obtained the necessary information and clarifications. In the
auditor's report, the auditor must include a statement that the company's management and
board of directors provided him with information or statements he requested and facilitated his

audit.20

The auditor, in his report, is required to disclose if the company maintains accounts, the
extent to which financial statements are prepared according to internationally accepted
accounting and auditing standards, and the company's financial statements confirmed with its
books.?%” Again, the auditor should provide this information whether or not the company
maintained accounts or not. The Jordanian legislator could have required the auditor to disclose
this information only if the company does not maintain accounts or its financial statements are

not prepared according to internationally accepted accounting and auditing standards.

The auditor report must state that the auditing procedures carried out by him form, in
his opinion, a reasonable basis to express his opinion regarding the company's financial
position, and results of its operations and cash flow according to internationally accepted
auditing standards.?%® Hence, not only does the 1997 Company Law require the auditor to state

that the auditing procedures form a reasonable basis to express his opinion, but also specifies

205 5ee Companies Code, 1997 (Act No. 22, Art. 193-g) (Jordan).

206 |d. at Art. 195(a)(1).The Jordanian legislator could have required the auditor to provide this statement only if
he does not obtain the needed information. Thus, the auditor would not be required to supply this statement if he
obtained the information. However, the Jordanian legislator opted to require the auditor to supply this statement
whether he obtained the information or not.

207 |d. at art. 195(a)(2).

208 |d. art. 195(a)(3).
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the type of information and documents that this obligation applies to. The information and
documents are the company's financial position, results of its operations, and cash flow

statement.

The report also must include an item stating that the financial statements found in the
board of director's report to the general meeting of shareholders comply with the company's
records and registers.?®® Once again, the auditor must state this item in his report whether or

not the financial statements comply with company's records and registers.

The auditor should report any violation of the 1997 Company Law or the company's
articles of association that is committed during the year and which has a material effect on the
financial position of the company, and whether any such violation still exists.?*® The auditor's
report of any violation must be within the limits of the information available to him or that is

knowable based upon his professional duties.?*

This means that auditors are not required to detect violations. But if these violations are
discovered in the course of the auditor's duty and within the limits of information available to
him, the auditor then should report them as required by the law. In other words, the auditor

cannot play the role of a detective and examine every suspicious case ex officio.

Moreover, not every violation of the 1997 Company Law or the company's articles of
associations must be reported. The auditor is only obligated to report any violation that has a
"material effect” on the company's operations or its financial position. The law does not
provide a definition of "material effect” or provide examples of violations that have material
effects. Additionally, the Company Law does not require the auditor to immediately notify the

board of directors or the Companies Controller if he discovers any violation that adversely

209 |d. at art. 195(a)(4).
210 1. at art. 195(a)(5).
211 |d
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affects the financial position of the company. To the contrary, any mention of violations must

be made in the auditor's report.

In reporting violations, a question could arise with regard to the status of violations that
are committed but fixed later. Is the auditor required to report these violations or not since they
were dealt with? The Company Law of 1997 does not provide an express answer. However, by
looking at the general language used in reporting violation, one can assume that any violation

must be stated in the auditor's report whether this violation still exists or has been resolved.

After the audit is complete, the auditor has several options with regard to opining on the
company's balance sheet and profits and losses account.?*? First, the auditor can approve
without reservation the balance sheet, profits and losses account, and cash flow. Second, the
auditor approves with reservation the balance sheet, profits and losses account, and cash flow
provided that he justifies his reservation. Third, the auditor does not approve the balance sheet,
profits and losses account, and cash flow with a justification for this rejection. In the latter
case, the auditor sends the financial statements to the board of directors whereby the general
meeting of shareholders requires the board to correct these statements.?*3 If the board of
directors refuses to make the necessary changes to bring financial statements into conformity,
the matter will be referred to the Companies Controller who appoints licensed auditors to settle

the issue.

The Company Law does not grant the auditor the right to issue an adverse opinion if he
finds that financial statements do not show the company’s true financial position.?** The result,

according to the Company Law of 1997, is that auditors can provide a total of three opinions:

212 [d. at art. 195(b).

213 |d. at art. 196.

214 See Lawrence A. Cunningham, Facilitating Auditing's New Early Warning System: Control Disclosure,
Auditor Liability, and Safe Harbors, 55 HASTINGS L.J. 1449, 1454-1460 (2004) (discussing the circumstances
leading to the issuance of adverse opinion and other forms of qualified opinions).
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one opinion on balance sheet, one opinion on profits and losses account, and one opinion on
cash flow. The three-opinion arrangement creates the possibility of different combinations of
opinions. For example, these combinations may include the case of approval without
reservation or non-approval on all or approval without reservation on balance sheet and non-

approval of profits and losses account and cash flow.

There is no mention in the Company Law of the auditor's responsibility to attest to or
certify the truthfulness of financial statements. The auditor does not opine on the accuracy of
the financial report. Instead, the auditor opines that the financial statements "present fairly."?%
The auditor's report is not a certification of a fact but an expression of opinion based on
professional judgment. In other words, the auditor job is to express an opinion on the financial
statements, which are the responsibility of the company's management, based on his audits. In
sum, the audit report is not a guarantee and audits do not evaluate all recorded transactions for
a company.2%® Audits are conducted by choosing a sample of transactions on a predetermined

basis and determining if the sample chosen is properly recorded.

The public in Jordan has been more willing to question the quality of auditors' work.
Questioning of auditor's work is due to the gap between what auditors actually deliver and

what the public usually expects, known as the expectation gap.?’ This gap refers to a

215 The notion of "presents fairly" is a source of continuing debate and controversy over its intended meaning
because reasonable minds will differ as to when the financial statements "presents fairly" its results. The point at
which financial information no longer "presents fairly" will differ based upon the judgment, experience, and
tolerance level of the auditor. See Arthur Acevedo, How Sarbanes-Oxley Should be used to Expose the Secrets of
Discretion, Judgment, and Materiality of the Auditor's Report, 4 DEPAUL Bus. & Comm. L.J. 1, 24 (2005).

216 Much of what an audit requires is a review by the auditor of the accounting principles used by the company
and an analysis of the estimates made in preparation of the company's financial statements. The application of
these principles depends on the particular business situation. Estimates can vary greatly as well. The auditor may
interview management, confer with outside sources, and look to industry standards to determine if the principles
applied and the estimates made are reasonable.

217 See Where was the Auditor in Jordan, Vol. 1.2 The Auditing Journal 1 (1990). See also Amending Accounting
Information is not the Auditor's Authority, VVo. 2.6 The Auditing Journal 1 (1991).
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difference between auditors' understanding of their function and investors' expectations of the

auditor's role.218

2. Auditor's Report in UK Law
The principal objective of an auditor is to prepare a reliable annual financial report to

the company's members?%°. It must be described in this report the scope of the audit task and
identified the accounts and applied financial reporting framework??°, To assist auditors in
performing their tasks and duties, they have the right to access at all times to the books and
accounts of audited companies and they have the right to require companies' managements to
provide them with these information and explanations??*. An auditor has the right also to

receive all communications relating to the company's proposed written resolution???,

According to Section 495-3/a of CA 2006, the report must state obviously whether in
the opinion of auditor the company's annual accounts provide a true and fair view: "(i) in the
case of an individual balance sheet, of the state of affairs of the company as at the end of the
financial year, (ii) in the case of an individual profit and loss account, of the profit or loss of
the company for the financial year, (iii) in the case of group accounts, of the state of affairs as
at the end of the financial year and of the profit or loss for the financial year of the
undertakings included in the consolidation as a whole, so far as concerns members of the

company".

The report must also state whether the company's annual accounts have been correctly

prepared in consistence with the relevant financial reporting framework and the requirements

218 The expectation gap has been examined in several countries in academic and practitioner literature including
the United Kingdom, Canada, and the United States. See David F. Birke, Toothless Watchdog: Corporate Fraud
and the Independent Audit - How Can the Public's Confidence Be Restored?, 58 U. MiamI L. REV. 891 (2004). See
also Donald C. Langevoort, Managing the "Expectations Gap" in Investor Protection: The SEC and the Post-
ENRON Reform Agenda, 48 VILL. L. REv. 1139 (2003).

219 Companies Act 2006, c. 46 §495-1 (Eng.).

220 1d. at §495-2

221 1d. at §499.

222 1d. at §502.
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of the Company Act and, if applicable, article 4 of the IAS Regulation??®. The report must be
either qualified or unqualified or qualified??%, and must contain a reference to any issued to

which the auditor wishes to draw attention by way of emphasis without qualifying his report?2,

The report must state also whether in auditor's opinion the information provided in the
report of directors for the financial year for which the accounts are prepared in accordance with
those accounts??®, The auditor must state in his report whether that part of the audited directors’

remuneration report has been properly prepared??’.

If in the auditor's opinion the adequate accounting records have not been kept, or the
accounts are not in consistence with the accounting records, or the auditable part of the report
of directors' remuneration is not properly prepared, he must so state in his report??8. If the
auditor fails to obtain all the information needed for performing properly his audit task, he
must state that fact in his report??°. If the company's directors have prepared accounts and
reports inconsistent with the small companies regime and in the opinion of auditor they were
not so entitled, the auditor must state so in his report?°, The auditor must state also in his
report any information undisclosed for the director's benefits and remuneration if it is
disclosure is required?®. The report must state the names of the auditors and shall be signed

and dated by them?32,

223 |d. at §495(3)(b) & (c).

224 An unqualified report issued when the financial statements are prepared truly and fairly in all material issues in
accordance with applicable standards auditing and the relevant statutory acts. A qualified report issued when there
is a disagreement with company's management regarding the appropriate financial policies, a limitation on the
scope of audit, a conflict between applicable financial reporting frameworks. Id. at §539.

225 |d. § 495-4.

226 1d. § 496.

227 |d. § 497.

228 1d. § 498-2.

2291d. § 498-3.

230 |d. § 498.4.

231 |d

232 |d. § 503.
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Based on the International Standard on Auditing No. 700, the auditor must state in his
report that the preparation of the financial statements are the responsibility of company's

directors while his responsibility is to audit them.

These are details requested to be included in the audit report>® in order to provide
assurance to the report users such as shareholders, investors, lenders..., and to help them
evaluate and make their right decisions. The auditor issue a disclaimer when he is unable to
express his opinion about the trueness and fairness of the financial accounts and reports due to
substantial restrictions by company's directors or a severe limitation on the scope of audit. He
is entitled to issue an adverse opinion when he believes that the financial reports are not

prepared truly and fairly nor respected the applicable accounting standards?®,

D. Attendance of the General Meeting of Shareholders

1. Jordan

The Company Law compels the auditor to attend the general meeting of shareholders?
enabling shareholders to discuss with him directly issues that arise from the financial
statements of the company.?%® We suggest modifying the law by empowering shareholders to
request a meeting with the auditor without the presence of board of directors or management.
The purpose of such a meeting is to communicate with the auditor without any influence of the
board of directors on the agenda of the meeting which may occur in the general meeting of
shareholders. Meeting with the auditor in the absence of the board of directors can take place

either before or after the general meeting of shareholders.

233 The same details are required by the article 28 of the EU Audit Directive of 2014. See Directive 2014/56/EU of
the European Parliament and of the Council.

234 gee K. Fiolleau, How Do Regulatory Reforms to Enhance Auditor Independence Work in Practice?,
CONTEMPORARY ACCOUNTING RESEARCH JOURNAL, VVOL. 30 No. 3, FALL 2013, p. 867.

235 See Companies Code, 1997 (Act No. 22, Art. 198) (Jordan).

236 |d. at art. 199(b).
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2. The UK
According to the Section 502-2 of the UK Company Act of 2006 a company's auditor is

entitled to receive all notices and communications relating to any shareholders' general meeting
which a company's member is entitled to receive. By virtue this Section, the auditor has the
right to attend any general meeting of the audited company and to be heard at any general
meeting which he attends on any part of the business of the meeting which concerns him as
auditor. In the case where the auditor is a firm, the right to attend or be heard at a general
meeting may be exercised by a person authorized by the firm in writing to act as its
representative at this meeting.

E. Liability of External Auditors

The revelation of fraudulent accounting and the ensuing financial losses always triggers
the question of whether and to what extent auditors may have liability for damages. In the two

below sub-sections, we will review the liability regime of auditors in Jordan and UK laws.

1. The Liability Regime in Jordan
Liability for failure to provide accurate reporting is an important incentive for auditors

to be honest and pursuant to the Company law 1997, external auditors are potentially liable for
failing to fulfill their obligations.?®” Liability derives from relevant auditing standards and
various laws and auditors can be sued by the company which they audit its accounts,
shareholders, and users of financial statements.?®® Users of financial statements include
investors and banks that as a result of relying on the auditors' opinion will likely make poor

investment decisions or extend loans and credit.?*® Violations of the Company Law carry

237 See Jordanian Court of Cassation, Case No. 1998/336, Adaleh Publications (May 9, 1998) (the auditor is the
one who drafts the auditor's report and signs it. Thus, the auditor is liable for what is stated in his report).

238 See Companies Code, 1997 (Act No. 22, Art. 198) (Jordan).

239 It is not an easy task to determine which users of financial statements or third parties could benefit from the
audited statements and thus the auditor can liable to. The United States apply one of four legal standards to decide
which non-clients have a cause of action against auditors: (1) privity; (2) near- privity; (3) the known users; and
(4) the reasonable foreseeability rule. These four standards lie on a continuum. They can lead to different



166 VOL. 11 (2023)
compensatory damages and criminal penalties.?®® However, the Company Law does not

determine the level or range of damages and jail sentences.

If the company has more than one auditor who committed an illegal act or erred, then
they are jointly liable for the losses.?*! Under joint and several liability, one auditor can be held
liable for all damages in an action. The joint and several liability system seems unfair as one
auditor can be held liable for all damages despite the fact that he committed insubstantial or

marginal audit error.

A time limit is set for bringing a civil suit against an auditor. The statute of limitations
period is three years starting on the date the company’s general shareholders meeting where the
auditor’s report is read.?*? The purpose of the time limitation is to require diligent prosecution

of claims, thus providing predictability and finality.?*

The liability language of the 1997 Company Law suggests that the auditor has broad
and potentially unlimited liability and can be sued for mere negligence. However, being liable
for mere negligence may be unduly harsh given the fact that routine errors do occur. The law
should be improved by limiting the liability of an auditor to misconduct that rises to a level of
gross negligence or worse (recklessness, intentional). For example, an auditor should be held
liable if he acted with the intent to deceive or committed grossly negligent conduct.
Alternatively, an auditor’s responsibility could be limited in proportion to his fault as opposed

to the existing joint and several liability. Comparative proportional liability allocates fairly the

outcomes about whether the non-client has a right to sue even when they are applied to the same set of facts. See
Denzl Causey, Accountants' Liability in an Indeterminate Amount for an Indeterminate Class: An Analysis of
Touche Ross & Co. v. Commercial Union Ins. Co., 57 Miss. L.J. 379, 380 (1987).

240 5ee Companies Code, 1997 (Act No. 22, Art. 201) (Jordan).

241

242 :g

243 Id.
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liability between the company’s management and the auditor thus discouraging inflated claims

and encouraging everyone to be aware of his responsibilities and to act diligently.

Liability of auditors for negligence has only been tested a few times in Jordanian
courts?** and actual penalties and verdicts against auditors are difficult to obtain.?*®> Currently,
no auditor liability insurance is available.?® In contrast, Canada, the United Kingdom,
Australia, New Zealand, and the United States have witnessed a substantial increase in auditor
litigation.?*” The Company Law in Jordan should specify the level of penalties and increase
them to enhance the credibility of the audit profession and reduce possible abuse of minority

shareholders and other stakeholders by auditors and management.

2. The Liability Regime in the UK
Shareholders and stakeholders rely on the audited accounts in making their investment

decisions?® and the auditor owes the duty of care with respect to the audit. In the case where

the auditor violates his continuous duty of reasonable care and skill, there are two types of

24 In those few cases, auditors were prosecuted mainly on accusation of dishonesty but not on the basis of not
reporting illegal acts or not applying professional standards of due care. Telephone Interview with two lawyers
linked to corporate fraud cases in Jordan who asked for anonymity (April 21, 2010).

245 Auditors involved in those cases were handed innocence verdicts or low level of penalties than can fall by
obsolescence or general pardon given by the King on certain occasions and covering certain crimes. Id.

246 Insurance would cover honest mistakes of judgment, but not intentional misbehavior. Persons would not want
to occupy auditor positions unless they were protected in situations where they had simply committed errors of
judgment. With insurance, moreover, a corporation does not have to bear the entire cost of auditor negligence,
because the risk of misfeasance is spread among all corporations as a cost of doing business. See Lawrence A.
Cunningham, Securitizing Audit Failure Risk: An Alternative to Caps on Damages, 49 WM AND MARY L. REV.
711 (2007); See also Lawrence A. Cunningham, Choosing Gatekeepers: The Financial Statement Insurance
Alternative to Auditor Liability, 52 UCLA L. REv. 413, 427-29 (2004) (auditors use general malpractice liability
insurance to cover all engagements).

247 For example, in 1994 at least Canadian $1.3 billion of unresolved claims were pending against Canadian
accountants. In the United Kingdom, the Big Six (now Big Four) accounting firms faced 627 outstanding legal
cases claiming damages of 20 billion by mid-1994. In Australia, accountants faced more than Australian $3 billion
in claims by mid-1993. In New Zealand, the cost of defending legal actions brought against accountants has
become a major business problem. In the United States, in 1993, the Big Six accounting firms' expenditures for
settling and defending lawsuits were $ 1.1 billion or 11.9% of U.S. domestic auditing and accounting revenue. See
Carl Pacini, Mary Jill Martin, & Lynda Hamilton, AT the Interface of Law and Accounting: An Examination of a
Tend toward a Reduction in the Scope of Auditor Liability to Third Parties in the Common Law Countries, 37
AM. BUS. L.J. 171, 173 (2000); See also Carl Pacini, Andrew Greinke, & Sally Gunz, Accountant Liability to
Nonclient for Negligence in the United Kingdom, Canada, Australia, and New Zealand, 25 SUFFOLK TRANSNAT'L
L. Rev. 17, 18-20 (2001).

248 See Butcher, supra note 20, at 70.
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claims under the UK liability regime that might be filled against him: claims by his client
which will be a direct claim based on the violation by the auditor of his obligation
contractual®*®; and claims in tort by third parties who are not in any contractual relationship
with the company's auditor but who claim damages for losses arising from his reliance on

negligently audited financial statement and accounts?*°,

Faced with potential liability, auditors have been always anxious to secure some legal
advantage to avoid or reduce damages claims, such as the incorporation of auditors in limited
liability partnerships, purchasing professional insurance to protect themselves, court relief
granted in case of honest and reasonable conduct of auditors, and entering into liability

limitation agreement with the audited clients?.

The European Commission concluded in 2008 that unlimited civil liability for auditors
combined with insufficient insurance cover pose major obstacles face the development of the
audit profession®2, Therefore, it recommended the member states to take national appropriate
procedures to limit auditors' liability?%. The Recommendation proposed three ways for limiting
auditors’ civil liability: a financial cap on damages; a contractual limitation admitted by

company's shareholders; or a mechanism for proportionality liability?>

249 This assumption of liability was objectively considered in the case of Hedley Byrne & Co. Ltd.vs Heller &
Partners Ltd., 2 All ER 575, 1963. See Hannigan, supra note 96, at 402.

250 An assumption of liability for meeting the three fold "foreseeability, proximity and fairness" was considered in
the case of Caparo Industries PLC. v Dickman, 1 All ER 568, 1990. See Hannigan, supra note 96, at 401.

21 Hannigan, supra note 96, at 408.

252 For more details about the regime of liability introduced by the European Commission, See Paolo Giudici,
Auditors' Multi-Layered Liability Regime, 13 EUR. Bus. ORG. L. Rev. 501, 502 (2012).

258 European Commission Recommendation 21/6/200, 2008 O.J. (L.162), 39. (discussing the limitation of the civil
liability of statutory auditors and audit firms); See also EU Directive 2006/43/EC ,art. 30 2006 (stating “[w]ithout
prejudice to Member States' civil liability regimes, Member States shall provide for effective, proportionate and
dissuasive sanctions in respect of statutory auditors and audit firms, where statutory audits are not carried out in
conformity with the provisions adopted in the implementation of this Directive”).

254 See the details of these mechanisms in Giudici, supra note 252 at 518-522; Claudio Flores, New Trends in
Auditor Liability, 12 EUR. Bus. ORG. L. REV. 415, 424 (2011).
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A “liability limitation agreement” is an agreement which aims to limit the amount of a
liability owed by an auditor to its audited company in respect of any negligence, breach of duty
or trust, or default, occurring in the course of the accounts' audit, of which the auditor may be
guilty in relation to the company?®. It is irrelevant how a liability limitation agreement is

framed, in sum of money, formula...?°®

The liability limitation agreement should not apply in respect of acts or omissions
occurring in the course of the accounts' audit for more than one specified financial year?’. The
Secretary of State may require to include or prohibit from including in this agreement some

specified provisions or descriptions?°8.

A liability limitation agreement should be authorized by the company's members and
this authorization should not be withdrawn??°, In the case of a private company the agreement
should be authorized by a company resolution. A public company needs to authorize this
agreement by passing a resolution in general meeting. The given authorization may be
withdrawn by the company passing an ordinary resolution to that effect at any time before
entering the agreement, or, if the company has already entered into the agreement, before the

beginning of the specified financial year?®,

However, auditor cannot limit its liability in an unreasonable way?%!. A liability
limitation agreement is not effective to limit the liability of the auditor to less than a fair and
reasonable amount taking into consideration the responsibility of the auditor, the nature and

purpose of the contractual obligation of the auditor, and the professional standards expected of

255 Companies Act 2006, c. 46 8§534-1 (Eng.); P. E. Morris, Contractual Limitations on the Auditor's Liability: An
Uneasy Combination of Law and Accounting, 72 Mob. L. REv. 607, 607 (2009); See also Butcher, supra note 20
at 75 (discussing "Agreements to cap liability™).

256 Companies Act 2006, c. 46 §534-4 (Eng.)

27 1d. § 535(1).

28 |4, § 535(2).

2% Morris, supra note 255, at 616.

260 Companies Act 2006, c. 46 §531-1,2,3 & 5 (Eng.).

261 Morris, supra note 255, at 624.
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him?52, An agreement that purports to limit the liability of auditor to less than a fair and
reasonable amount shall have effect as if it limited his liability to that amount. In determining
the fairness and reasonability of the amount no account is to be taken of issues incurred after
the loss or damage in question, Or issues, whenever arising, affecting the possibility of

recovering compensation from any person liable for the same damage or loss?®.

Eventually, a company which enters into a liability limitation agreement must disclose

the provisions of this agreement as the Secretary of State may require by regulations2*,

3. The United States Perspective
A discussion of the Jordanian auditor would not be complete without including and

potentially incorporating the sweeping transformations in audits since 2002 heralded by the
Sarbanes Oxley (“SOX”) law. Enron imploded the following month, prompting the passage of
the Sarbanes-Oxley regulations in the United States. Six years later, the financial world
collapsed, leading to the adoption of the Dodd-Frank regulations and a global initiative to

reconcile differences between U.S. and international accounting regimes.

Proper auditing and financial reporting is an integral component of U.S. corporate
governance and a strong incentive to attract investment capital. Investors, banks, regulators
and other parties who deal with the reporting entity rely upon accurate financial reporting and

high quality audits. As noted by the U.S., Supreme Court:

The SEC requires the filing of audited financial statements in order to obviate the fear
of loss from reliance on inaccurate information, thereby encouraging public investment
in the Nation’s industries.

In the aftermath of the spectacular falls of major U.S. companies such as Enron and

WorldCom, SOX was passed in 2002 which imposed significant changes on U.S. public

%62 See Walter Doralt et al., Auditors' Liability and its Impact on the European Financial Markets, 67 THE
CAMBRIDGE L. J. 62, 68 (2008).

263 Companies Act 2006, c. 46 §537-1.2 & 3 (Eng.).

264 Companies Act 2006, c. 46 8538 (Eng.).
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companies and auditors; shifting primary responsibility from management to audit committees
obligating reporting companies and auditors to make assertions regarding internal control
mechanisms and the audit. SOX also established the Public Company Accounting Oversight
Board (PCAOB) charged with monitoring auditors of public companies. Academics and the
private sectors have divergent opinions on SOX’s success and particularly given the financial
scandals involving banks in recent years?® it is undeniable that SOX cannot prevent financial
reporting fraud.?®® However, SOX is generally conceded even by critics as having improved
corporate governance and reducing corporate fraud.?®’” Therefore, we believe Jordan can

benefit from incorporating several SOX components.

Among the main features of SOX was the formation of the PCAOB?%® which was
established to oversee the audits of public companies in order to protect investors and enhance
public confidence in the independent audit process. The PCAOB bears responsibility to
regulate and monitor — and if needed to discipline - accounting firms in their roles as auditors

of public companies.?®® Accounting firms that prepare or issue audits for a public company (or

265 Joel Slawotsky, Reining in Recidivist Financial Institutions, 40 DEL. J. oF CORP. L. 280 (2015) (noting the
many banks and investment houses that repeatedly violate the law)

266 See H. David Sherman and S. David Young, Where Financial Reporting Still Falls Short, HARv. Bus. REV.
(July-Aug. 2016) https://hbr.org/2016/07/where-financial-reporting-still-falls-short (stating “First, corporate
financial statements necessarily

depend on estimates and judgment calls that can be widely off the mark, even when made in good faith. Second,
standard financial metrics intended to enable comparisons between companies may not be the most accurate way
to judge the value of any particular company—this is especially the case for innovative firms in fast-moving
economies—giving rise to unofficial measures that come with their own problems. Finally, managers and
executives routinely encounter strong incentives to deliberately inject error into financial statements.”).

257 Suraj Srinivasan & John C. Coates, SOX after Ten Years: A Multidisciplinary Review, 28 AccT. HORIZONS
627, 627 (2014): (“We report survey findings from informed parties that suggest that the Act has produced
financial reporting benefits. While the direct costs of the Act were substantial and fell disproportionately on
smaller companies, costs have fallen over time and in response to changes in its implementation.”

268 About (PCAOB), PuB. Co. AccT. OVERSIGHT BD. (2023), https://pcaobus.org/about.

269 This role can be compromised as recently reported. See Steve Burkholder, U.S. Audit Overseer Mulls
Safeguards on KPMG Leak Scandal, BL (Apr. 17, 2017), https://www.bna.com/us-audit-overseer-n57982086774/.
(“The Public Company Accounting Oversight Board is working to prevent future breaches of conduct that tipped
off KPMG LLP about audit inspections and led to the firing of six employees of the firm, including its chief U.S.
auditor. Confidentiality is a hallmark of annual inspections of audit firms. That apparently was broken in the
KPMG episode, according to the board and the Big Four firm.”).
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are substantially involved in the audit preparation), are obligated to register with the PCAOB

and follow specific rules and guidelines.

Jordan could benefit from establishing a similar auditor oversight board which would
oversee the audits of large publicly-traded companies. The board would establish standards
and rules for audits and auditors?® and would obligate all accounting firms that audit public
companies to register with the board. The board would also perform inspections and enforce

compliance with these registered firms.

Another important aspect of SOX is increased auditor independence listing the non-
audit services auditors are prohibited from engaging in with audit clients. Jordan would benefit
from forming a list of non-audit services that are off-limits to auditors. SOX also imposed a
one year moratorium for auditors to serve as executives in a company their firm audited and a
one year freeze before the auditor performs services for the new employer. It would be

beneficial for Jordan to consider this as well.

An important tool of deterrence is SOX’s imposition of severe criminal penalties for the
alteration destruction or falsification of records and documents with the intent to influence a
Federal investigation. Jordan would benefit from a stricter regime of criminal sanction for

destroying/falsifying evidence.

Reporting internally and if necessary to outside regulators is of increasing importance
in U.S. corporate governance. Jordan should consider encouraging the internal reporting by
auditors of public companies. The paradigm is not to immediately disclose to regulators but

rather a duty to report internally to the CEO and/or audit committee. However, if internal

270 Sych standards could include for example, in addition to passing minimum academic credentials and work
experience, passing a special examination on business ethics, and continuing professional education each year.
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reporting fails, the trend is now to establish strong incentive for reporting wrongdoing and

protecting whistleblowers including auditors.

Provisions of Sarbanes-Oxley and the Exchange Act mandate internal reporting before
external reporting. Auditors, for example, must “as soon as practicable, inform the
appropriate level of management” of illegal acts, and only after such internal reporting
may auditors bring their concerns to the SEC. 15 U.S.C. § 78j-1(b). Leaving employees
without protection for that required preliminary step would result in early retaliation
before the information could reach the regulators. As the Second Circuit noted, “[1]f
subdivision (iii) requires reporting to the [SEC], its express cross-reference to the
provisions of Sarbanes-Oxley would afford an auditor almost no Dodd-Frank protection
for retaliation because the auditor must await a company response to internal reporting
before reporting to the Commission, and any retaliation would almost always precede
Commission reporting.?’*

Jordanian audits would be strengthened if auditors were charged with reporting to the
CEO and audit committee any dereliction of duties with respect to audits and financial
reporting. The regime would also be greatly incentivized if auditors were allowed to collect a
percentage of a penalty and be protected from reporting.

As a key part of its safeguards, Sarbanes-Oxley requires internal reporting by lawyers
working for public companies. []. This is in addition to internal reporting by auditors,
which was already mandated by the Exchange Act. See 15 U.S.C. § 78j-1(b). Further,
Sarbanes-Oxley requires that companies maintain internal compliance systems that
include procedures for employees to anonymously report concerns about accounting or
auditing matters. See 15 U.S.C. § 78-j-1(m)(4), 7262. It also provides protections to
these and other "whistleblower™" employees in the event that companies retaliate against
them. 18 U.S.C. § 1514A(a). Sarbanes-Oxley expressly protects those who lawfully
provide information to federal agencies, Congress, or "a person with supervisory
authority over the employee."?"?

Based upon the improvements in U.S. auditing, we recommend that Jordan incorporate
the spirit of whistleblowing for auditors as an incentive to ensure a high level of governance

and reducing the risk of false financial reporting.

271 See Somers v. Digital Realty Trust Inc., 850 F.3d 1045, 1049 (9" Cir. 2017) (quoting Berman v. Neo@Ogilvy
LLC, 801 F.3d 145, 151 (2" Cir 2015)).
272 3ee Somers, 850 F.3d at 1048.
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VI.  CONCLUSION
Superior corporate governance forms the bedrock of a prosperous economy. In parallel,

an economy may be derailed by allowing management to continue to mismanage the corporate
sector through accounting “accounting irregularities” and will scare off foreign investors and

an economy will decline. 273"

An integral component of outstanding corporate governance is the role of transparent,
accurate and freely available information with respect to a company’s books and records.
Numerous stakeholders including current and potential investors, business partners, employees,
regulators and the public, rely on the integrity of the financial reporting. Thus, the vital role of

the external auditor in vetting financial statements cannot be understated.

As described in this article, the law on external auditors in Jordan has undergone
significant improvement, yet substantial gaps exist between current law and best practices. We
have delineated certain aspects that should be updated. The recent experience of the United
States reform of auditors provides some concrete suggestions that would benefit the

improvement of auditing in Jordan.

273 See Shuli Ren, Japan’s Corporate Governance Woes, BARRON’S (Dec. 24, 2015),
https://www.barrons.com/articles/japans-corporate-governance-woes-1445665396 (“foreign investors flocked to
Japan earlier this year and then just as quickly exited in the past few months.").
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