> VS Cleveland State University
College of Law Library EngagedScholarship@CSU
Law Faculty Articles and Essays Faculty Scholarship
1995

"Common Sense Legal Reforms Act" Takes Center Stage

Susan J. Becker
Cleveland State University, s.becker@csuohio.edu

Follow this and additional works at: https://engagedscholarship.csuohio.edu/fac_articles

0 Part of the Legislation Commons
How does access to this work benefit you? Let us know!

Original Citation
Susan J. Becker, "Common Sense Legal Reforms Act" Takes Center Stage, 20 Litigation News no. 4 (April-
May 1995) atp. 4

This Article is brought to you for free and open access by the Faculty Scholarship at EngagedScholarship@CSU. It
has been accepted for inclusion in Law Faculty Articles and Essays by an authorized administrator of
EngagedScholarship@CSU. For more information, please contact research.services@law.csuohio.edu.


https://engagedscholarship.csuohio.edu/
https://engagedscholarship.csuohio.edu/fac_articles
https://engagedscholarship.csuohio.edu/lawfacultysch
https://engagedscholarship.csuohio.edu/fac_articles?utm_source=engagedscholarship.csuohio.edu%2Ffac_articles%2F157&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/859?utm_source=engagedscholarship.csuohio.edu%2Ffac_articles%2F157&utm_medium=PDF&utm_campaign=PDFCoverPages
http://library.csuohio.edu/engaged/
mailto:research.services@law.csuohio.edu

HEINONLINE
Citation: 20 Litig. News 4 1994-1995

Content downloaded/printed from
HeinOnline (http://heinonline.org)
Mon May 14 11:12:42 2012

-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from
uncorrected OCR text,

-- To obtain permission to use this article beyond the scope
of your HeinOnline license, please use:

https://www.copyright.com/ccc/basicSearch.do?
&operation=go&searchType=0
&lastSearch=simple&all=on&titleOrStdNo=0147-9970



LITIGATION NEWS APRILI MAY 1998 VOL. 20, ND.4

“Common Sensc Legal Reforms Act” Takes Center Stage
Not sure what to think? Read the detailed description below and decide for yourself

=4
E the popular press has reported,
Cuongress is pursuing extensive and
highly controverslal civil Hitigation re-
forms which, as House Speaker Nowt
Qingrich and others had pledged, have
been approved largely along party lines -
in the House of Representatives,
Whather the Scnate will follow the
House's lead during this 1041l Congress
remains to be scen. The Clinton admin.
istration has characterized some of the
reforms as “eatreme™ and “disturbing,”
Lut has promised to work with Congress
1o ensct more balaneed reforms,
introduced in the Republicans’ “Con-
tract with America,” and expanded upon
It a series of bills recently considered,
thoroughly debated and amended, and
eventually passed by the House, Repub-
licans characterize thelr proposed re-
forms us vital to curb “the overuse and
abuse of the legal system” which they
claim costs United States citizens $300
billion a year for “needlessly higher
prices Tor products and scrvices.” Ac-

i

by Susan J. Becker, Assoclate Editor

cording to reform advocates—who in-
clude several House Democrats—mis-

use of state and federal courts have “put
the legal system out of reach for the ay-

crage American.”

The reforms set forth in the “Atiomey
Accountability Act of [995” (H.R, 988,
the “Securities Litigation Reform Act”
(H.R. 1058}, and the “Common Sensa
Legal Standards Reform Act of 1995"
(H.R. 956}, affect both substantive and
procedural law, As the titles of this leg-
istatlon suggest, particular emphasis s
placed un attorney conduct, products
tability, and securitles litigation.

The reforms approved by the House
that dircetly impact litigators inchide n
miodified "loser-pays” sttormeys’ feo rule
In diversity cases, reinstatement of
mandatory sanctions—including a puni-
tive element—for violations of Federal
Rule of Civil Procedure 1} and re-ats
tachment of Rule 11 to discovery mat-
ters, a uniform federal products Hability
law, a $250,000 cap on punitive damage

awards in alf state and federal civil count
matiers, 4 limitation of $250,000 for
non-economic (Le. pain and suffering,
emotional distress, ete.) damages in
medical malpractice cases, and elimina-
tion of jolnt and several Hability In ult
clvil litigation which affects interstate

| commerce, ‘

Many other reforms were proposed but
ultimately rejected by the House. These
reforms included s requirement that plain.
tIf provide a written notice to defendant
prior o Initiation of a civil action, manda.
tury disclosure to the client of the time
and services devoted by the sliomey to s
contingency fee case, a prohibliion against
courls enicring protective drders to seal
the reconds in cases involving health and
safety [ssucs, a rule allowing Jurics to
consider collateral sources of a victim’s
compensation in asscasing damages, and
a sunset clause halting the reforms in
five years unless the Secretary of Com-
mercs certifies that insurance rates have
dropped 10 per cent or more during that

thne, These proposals may resurface in
the Senate,

While many attomeys, judges, legal
scholars, and lay persons agree that the
stated goals of the House Republicans’
reform efforts are laudable, the specific
legislation passed by the House has been
simultaneously applauded ond criticized
by individuals and groups representing
diverse constituencies. Not surprisingly,
ottorney sanctions under Federal Rule of
Clvil Procedure 11 are again at the cye
of the storm,

Dcbra Ballen, Senior Viee President
of the Policy Development and Research
branch of the American Insurance Asso-
clation (AIA), was among those who
urged the House Subcommitice on
Courts and Inieliectual Property to
strengthen Rule 1 beyond the proposals
initially intraduced In the House,

“While casual observers might view
u federnl rules change as largely tochni-
cal, AIA believes Rule 11 has the poten-
tial to be one of the most effective means
of curbing frivolous and ubusive litigation
tactics by plaintiffs and defendants alike,”
Ballen stated,

Ballen’s specific proposals that Rule
11 be reatored to its pre-1993 strengih
by reinstating the requirement of prefil-
Ing verification of the fucts amd climi. -
nation of the “safe harbor” provision
of Rule 11, adopted in 1993, which per-
mits & party to withdraw an otherwisc-
sanctionable pleading without penalty,
were not approved by the House,

The opposing view of Rule 11 reforms
was voiced by DePaul University Law
Professor Stephan Landsian, Chicago,
1o participants ut the Section of Litiga-
tion's Winter Council/Conmiittce Chairs
Mecting.

“Wiat the Common Sense Legal Re-
forms Act legisintion proposes to do is
ignore every scrap of evidence about the
unscundness of Rule 11, 1o reject the
sdvice of every eritle of the prior rule,
usid tw uverrule the Hules Ynabilng Act
process by restoring many of the most
criticized aspects of the prior rule,” said
Landsman, who is a member of the Sec-
tion's Task Force on the Justice System,
"The empirical evidence suggests that
there Is no clearer way to increase the
caseload of the federal couns, heighten
incivility, and undermine effective judi-
clal management” than to again drasti-
cally revise Rule 11,

Arguments similar to those ndvanced
by Bullen and Landsman will no doubt
be heard by the Senate. Such combative
comments have led Speaker Gingrich to
admit that the legal reforms section of .
the Contract with Americs will be the




toughest to get through Congress. “It's lishing the fee award, Perhaps the most Federalized Products for cammerciai or personal use. It docs

Just going to be a brawl,” Glngrich troublesome aspect is the potential Liability sk Include human tissue, blood or organs,

predicted. breach of attomey-client privilege ond Products liability law will become nor does it apply to products such as
Political compromises are Incvitable work-product resulting from the revela- federalized if the Scnate follows the water and electricity when furnished

as the Scnate naw beglus its study of
the “Common Senss Legat Reforms” In
carnest, But lsere is a description of the

individual features of the reforms g ap- -

tion of how much time nnd other re-
sources the afferce’s attorney devoted
to a particular issue, (This exercise is
necessary (o set the cap on the offerer’s

proved by the House: recovery.) The Act afso fils to specify
what “cosis” and “cxpenses,” other than

3;::%3 léﬁhlmng in the attorneys' feex, are reimbursable to
Severe sanctions may be i the offerer pursuant to the legislation,

upon & party who obtalns a judgmentor  Mandatory Sanctions

final verdict which is less favorable than ~ Under Rule 11 ‘

a scitiement offered by her opponent at Helghiened scrutiny of attomcy con-

least 10 days prior to trial, The Housc's duct is further mandated by proposed

version of the “Attorney A bility fon 4 of the Atiorney Accountability

Act” (H.R. 988) amends 28 U.5.C, 1332
to allow an assessmeant of attosneys' fees
and cosis against a party who rejected o
written offer {or offers) to settic one or
more claimns for money or property or
on any other terms, if the offerce's final
award “Is not more favorable to the of-
ferce with respeet to the cluit or clalms
than the lust such offer”

Costs and expenscs associated with
the claim or clalms are assessed from
the date of the last offer, presumably (al-
though not expressty stated in the Act)
until the date of the final judgment. The
Act does not specify whether the ufferer
Is also entitied to reimbursement for ex-
penditures related to (he filing and pur-
suit of the petition for costs and
cxpenses.

The award of atlorcys’ fecs is deter-
mined by the market rate and capped ut
“the actual cost incurred by the offerce™
for attorney scrvices relating to the claim
or claims on which settfement offers
were tade, I The offeree hax a contin-
gency fec arrangement, then the cup Is
the “reasonable cost” for an attormey (o
provide the services ta the offerce Ina
noncontingency seiting,

There are several exceplions to the
fee-shifting rule. It is not npplicable 1o
clalms seeking an equitable remedy;
where the court, elther sua sponte or by
motion of a party, finds a clalm exempt
because It “presents a question of law or
fact that Is novel and impontant and that
substantlally affects nonparties™ or
where the court otherwise finds that im-
positlon of 4 cost and expenses sanction
would be “manifestly unjust.”

Issues left unanswercd by the Act's
expense-shifting amendment 10 28
U.5.C. 1332 Include the approprintencss
of, ax well as the mechanics for, deter-
mining whether a setilement offer of
certain property was “more favorable™
than the doline amount awarded on that
claim amd the particular evidentiary bur-
dens of the offerer and offcree in estab-

Act, which reinstates the mandatory ime
positian of sanctions for violation of
Rulo 11{c). (This Imposition had been
rendered discretionary by the 1993
amendmenty to Rule 11.) In addition to
compensating the party for the actual
financial Injury caused by the offensive
conduct, the trial court i directed to Im-
posc a punitive sanction sufficient to
deter repetition of the conduct by the
wrongdoer and others similarly situated.
The Act ulso sirikes the langungs added
as subsection “d” of Rule 11 in 1993;
with this delction, Rule {1 again be-
cames applicable to atiomey misconduct
related to discovery matters,

House's plan to substantially overhaul
this substantive arca of the law tradition-
ally relegated to state legistutures and
courts, Enacted pursuant to Congress's
pawer to regulate Interstats commerce,
H.R., 956 expressly preempts state prod-
ucts Hability law on a number of impor-
tant issucs such as limits on punitive
damages and joint and several lisblilty;

* it ulso restricts, but does not clearly de-
fine, the liability of the “product sciler”
and “manufacturer”

The Act specificatly declines to cre-
ate a federal cause of action for products
liability; thus, federal courts will contin-
us to have jurisdiction over products
liability lnwsuits only whece diversity
or other ground for federal jurisdiction
exists. The Act does, however, extend
Jurlsdlctlon of thes federal couns to atl
products llability actions for injuries
caused in tho United Stules by n product
manufactured in a foreign country by a
forcign manufacturer.

"Product” means “any object, sub-
stance, mixiure, or raw material inn
gascous, liquid, or solid sate” capable
of delivery by itscif or combined with
other products which Is Intended for sale
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by a utility.

The Act defines “product selier™ as
ong “who, In the course of a business
conducted for that purpose, sells, distri-
butes, rents, leases, prepares, blends,
packages, labels a product or is otherwise
Involved in placing a product In the
stream of commerce,” or one “wha in-
stalfs, repaies, or maintains the harm-
causing aspeet of a product”

Scllers and lessors of real property,
providers of professional services whose
Involvement with the sale or uss of @
product was incidental 10 the services
performed on behalf of the claimant, and
persons who have acted only in a finan-
clal capacity in respect to the sale arc
cexpressly excluded from the definition
of product sellers,

“Manufacturer” is a person “who s en-
gaged In a business to produce, create,
ke, of constnuet any product,” of coine
ponent part thereof, that he has designed
or engaged another to design, A product
selfer can be deemed a manufacturer if,
prior to placing the product or component
in the siream of commerce, he designs or
formulates an aspect of an already-manu-
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factured product, “produces, creates,
mukes, or canstructs” an aspect of the
product, or holds himself out “as a manu-
facturer to'the user of the product”

Product sellers, renters or leasing
companies (including sutomobile rental
enterprises) are shielded from lisbility
unless claimant establishes that the defen-
dant *failed to exercise reasonable care
with respect to the product” which caused
the harm, Lisbility docs not sttach to a
product seller who has not had reasonable
opportunity to inspect the product ina
munner which would have revealed the
harmful aspect of the product,

The product seller would, however,
be liable for harm coused by breach of
express warranty and by intentional
misconduct as defined by state law, The
product seller is also liable as if he were
the manufacturer in a jurisdiction where
the manufacturer Is not subject to service
of process or where the court detenmines
the claimant would be unable to enforce
a judgment ngainst the munufucturer,

The product lability sections of H.R.
956 do not specify the grounds upon
which a manufacturer will be held Hable,
bt does contain a general provision that
any issue not governed by the Act “shall
be governed by otherwise applicable state
or federnd law.” Cumrent prodicts finhitity
faw generally allows a claimant to sue
manufacturer for strict liability as st
forth in Restatement (Second) of Torts
402, negligence, and breach of implicd
or cxpress warrantics,

The Act also replaces joint and scveral
liability for noncconomic damages (such
as mental distress, loss of consortium,
and pain and suffering) with a system
in which each defendant “shall be Hable
only for the amount of noneconomic
damages ntiributable to such defendant
in direct proportion to such defendant’s
proportionate share of fault or responsi-
bility for the claimant’s harm as deter-
mined by the trier of fact” The House
initially approved this “Fair Shore”
wmendment as applicable only to prod-
ucts liability litigation, but amended
H.R. 956 prior to passage to climinaie
Joint and several Hability for noneco-
nomic losses in alf civil lawsuits that
involve Inferstate commerce.

Representative Bamney Frank (D-
Mass.) was among those staunchly op-
posed to the Fair Share provision, “This
amentment is about every civil lawsuit,
and i says you can't trust the juries and
you can’t frust the states,” Frank opined
during the House debate, “This belies
the notion that the Contract Is about giv-
ing power buck to the states.*

The Act slso codifies several defens-

e to products liebility action. It provides
u complete defense if Vthe claimant was
intoxicated or was under the influcnce of
intogicating alcohol or any drug” It bars
a cause of action if the complaint Is filed
more than 15 years after the product was
delivered to the first purchaser ot lessee,
Products which cause chronic ilincss
{i.e., asbestos) or which carry an express
warranty longer than 15 years are not
shiclded by this statute of repose,

The Act further provides ot least a
partial defense whers misuse or alteration
of the product proximately caused the
clnimant’s injury. In such cases, the de-
fendant’s liabifity “shall be reduced by
the percentage of responsibility for the
claimant's harm atiributable to misuse
or alieration of a product by any person.”
Unlike many state comporative negli-
gence models, however, the Act does not
relieve the defendant from alf Hability if
the “percentuge of responsibility” for the
harm is greater than 50 pereent.

Finally, the Act includes the so-called
FDA Defense, which bars punitive dam-
ages for harm caused by drugs or medical
devices if the injurious product has been
approved by the federal Food and Drug
Administration. This defense is not avail-
nble to o defendant who withheld relevant
Infurmintion or provided fulse data to the
agency to obtain FDA approval,

Punitive Damage Awards

Perhups the most controversial of the
reforms passed by the House are limita-
tions on punitive damages contained in
H.R. 956, Again flexing its Commerce
Clause muscle, the House limited punitive
damage awards “in any civil action,” in
state and federal courts, to cases where
a claimant can make a “clear and con-
vincing” showing that the defendant
specifically intended the harm or acted In
a manner “manifesting a consclous, fla-
grant indifference to the rights of others

Even if the claimant meets this bur-
den, punitive damages are limited to three
times the amount of the damages for
“setual harm” (e, excluding noneco-
nomic items), or $250,000, which ever s
greuter. These limitations are not dis-
closed to the jury but must be applicd by
ihe judge.

Heaith Care Linbllity

I sddition to the punitive damage lim-
lintions discussw! above which apply 1o
all civil causes of sction, HR. 956 seis a
$250,000 Hemit for damuge awards for
noneconomic damages (such s pain and
sulfering and loss of cnjoyment of life)
in health care linbility fitigation, This
cleventh-hour amendment was character-
ized by supporters us an approprinte re-

sponse to the Information gathered during
lust year's health care reform debute,

Federal Rule of Evidence
702 Alterations

Amendments to Federal Rule of Evie
dence 702 governing expert witness testi-
mony would also affect—although
minimally—products liability, medical
malpractice, and other civil cases, As ar-
ticulated In a section of 988 subtitled
“Honesty in Evidence,” revised Rule 702

- prohibits testimony by any expert witness

retained on a contingency fee basis. The
Act prectudes expert sclentific testimony
unless the court determines that the ex-
pert's opinion (1) is scientifically valid
and relinble; (2) has a valid scientific con-
nection to the fact it is offered to prove;
and (3} Is sulficiently relipble so that the
probative value of such evidence out-
weighs the dangers specified in rule 403

This amendment, which is not applic-
able 1o criminal proceedings, cssentially
codifies the Interpretation of Rule 702
recently mandated by the U.S. Supreme
Court in Daubert v Merrell Dow, The
controversy surrounding Rule 702
changes are based more on Congress's
efforts to trump the Court's authority as
the rule-making body rather than the
content of the amendment.

Substantial Changes
to Securities Litigation

Finally, H.R. 1038, the “Sccuritics
Litigation Reform Act,” seeks 1o sub-
stantially reform securities litigation
through extensive amendments to the
Securities Exchange Act of 1934, The
legislation is explicitly crafted to end
“sirike suits” and “fishing expeditions,”
and to create a “safe harbor” for those
who make predictive statements about
an issuer. 1t also prohibits actions
brought under the Racketeer Influenced
and Corrupt Organizations Act (RICO)
if the racketeering activity complained
of Involves fraudulent conduct in the
purchase or sale of sceurities, This re-
form movement enjoyed significant bi-
partisan support in the Democratic-led
103d Congress.

To provail on a 10(b) action, plaintiffs
will have to plead and prove scienter on
the part of the defendant in making or
omitting a material fact which misled
Investors, Plaintifls must also prove ro-
ltance on the defendant’s misstatement
and that the misstatement actunlly cause
their injurics. Plaintifls who cannot meet
these burdens or otherwise prevall on
their claims ore subject o @ “loser-pays”
fee-shifling provision employed at the
diseretion of the trial court,

In addition 1o attorneys’ fees, the Jos-

ing party may also have 1o reimburse
her opponent for expert witness fees and
the cost of “uny study, analysis, report,
test, or project which is found by the
court to be necessary for the preparation
of the party's case.” The House fegisla-

tion also mandates the Imposition of at-

torneys’ fees and other expenses on o
party who unjustifiably initiates or de-
fends against a motion to compel or 3
motion seeking a protective order,

H.R, 1058 further directs the Securitics
and Exchange Commissios (SEC) to
establish rules and regulntions creating
“clear and objective guidance” for for-
ward-looking statements concerning the
future economic performance of an issuer.
The criteria must be sufficient to protect
potential investors while also estublish-
ing a “safe harbor” provision for issuers
who comply with the SEC criteria,

Explicit revisions ta the 1934 Act also
attempt to derail the carcers of “profes-
sional plaintiffs” by limiting, except for
good cause shown, a person from belng
a named plaintiff, or from seeving asan
officer, dircctor or fiduciary of a named
plaintiff, In more than five class action
suits filed during any three-year period,
Upon motion of a party, the court can
also determine whether an altorey “who
owis or otherwise s o beneficinl inters
est in the sceuritios that nre the subject
of the litigation™ should be disqualified
from representing the class due to poten-
tial or actual conflict of interest.

Proposed reforms also include court
appointment of a plaintiff steering com-
miltee for class actions, The commitice
possesses “all powers normally permit-
ted to an altorney’s client in litigation,”
such as the power 1o retain or terminate
counsel, the authority to reject a settle-
ment offer, and to sccept a seitlement
subject to final court approval, H.R,
1058 also mandates that detalled infor-
mation be provided to class members
considering a settlement offer, including
an overview of the potential outcome of
the case if not settied and n statement ex-
plaining the attorneys’ fees that will be
sought from any setilement fund.

The Senate Banking, Housing and
Urban Alffairs Securities Subcommittee
is considering a bill (5, 240) similar to
H.R. 1058, The Senate and House ap-
proaches to securitics litigation reforms
will be reconciled before the legisiation
is introduced to the full Senate.

Section members who want to help
cfforts in this arca or who want more in-
formation, may call the Co-Chulrs of the
Section's Federal Leglslation Commit-
tee, Gail Lione {202) 955-2086 or
Mitchell Dolin (202) 662-5210. 2
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