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Perspectives: The Federal Rules’ Quest for Efficicncy

hy Susan J. Becker, Associate Editor

A s fuwyers celebrate (or woum) the
first mamiversary of the new Federd Rules
of Civit Procedure, it s worth noting tha
last year's amendivents marked a mmjor
plitfosophical metanwrphosts o vur the-
ory of cjvil justive, They rellect on st
Rt fo move away frons 4 system aptly
suited fo war anafogies snd lowand ine
crensed cooperation between ihe parties
aned “hunds-on” management by the juili-
viury. This, i fura, is sapposed s en-
vourge efficiomey~—the oft-cited yot
elusive goal of civil justice reform,

In fuet, the premifer rule of federd vivil
proweduse Hule T mow mandistes that
the rules be “constred and ndisinistered
ta secune the Just, speedy ud inexpensive
determination of every setion (emphasis
uddded 1 The addition of the wards “uwl
administered” signuls a belghtened ex-
pectancy of the judges” roke n resolving
fawsuits, and creates ot Joast o ruy of hope
for Hitigators fong frsinsed hy what they
perveive us the judicial nefuctance w heep
cases muving or o impose sunctions o
recaleitrnt counsel,

OF vonrse, the benetits or burdens of
e bighest-profile chunge  the nnista-
tury disclusure provisions of new Rude
26(a} in highly rsial, But
setting these aside, many of the nore
todest amendiments sy help fncroase
litigation eifiviency through coupenstion,
preplanning, and Judiciol management,

Abihe very nutset of litigation, Rule
ey ssthworizes the platntil? s sock 2
“waiver of service™ from the defondant,
It provides a currat for the defendant o
agree (substuntial sdditional thne to -
spond o the complaintl—and 1 sl

stick in the event that she doesn't
(Hiability to puy the cost of traditiona!
service), At find glanee, the nrechanics
st Forth in Rule 4(d) for obiaining
waiver of survice appear vubersanme
and thes counterproductive fo e gual
of elficiency, but they are significuuly
strewnlined by the mandutory me of
new Farm 1Y (Notice of Lawsult amd
Reguesi for Waiver of Service of Smn.
sy and Porm 1B (Waiver of Service
of Sumans),

Other 1993 smembments i directly
seek fnereased efficiency are in the rules
sovening pretrial pretive, speviflently
Ratle 1 e Rusdes 20 dinsgh 17, awr
the most part, these amendments spply
ceven in distrivis that have opted out of
e msndatory diselosure provisions of
Rule 26(a). The revised discovery rules
not only impose mechanics! Himiutions
o the number of interrogaiories and de-
positions availuhle to cach side, bt ulso
substantlilly redefine the respective
roles of and refationships between coune
sel amd judges,

Tnheed, e smeinded discovery rules
Suspiee, 1t compel, afl of e churae-
ters dn thee fitigation drams o think belire
they uet, thus deterring fitigators and
judges from handling dockets hy rofe (ut
leust in thenry), For example, Rute 260
prohibits attomeys from initing discov-
ery until a proposed discavery plan is ne-
getiatedd with oppasing eownsel, The phim
resilts it the completion of a “Repsat of
the Parties’ Planning Meeting” (New
Forn 383 and is intended to preemptively
address common iscovery disputes, such
as the uppropriate Bmits und tining of in-

terrogaories, requests for production of
documents, and depositions of partics,

Recurring difficulties regarding ex-
et witnesses are lessened by new Rule
tak 2y, which commumls exchimge of
information on the cxpert’s gulilivations
and litigation experfenve as well us a re-
port detuiling e expert’s miethodology
and conclusions,

Rule Ygy allows impositions of costs
el attorneys’ fevs on ftigators or par-
thes who £l cooperate in discovery
plansing. I addition te risking Hoancial
sapctions aind the wrath of the count, the
unconpertive atiorney sbo forgoes o
golden sppartunity 1o alter by wgree-
mwnt e Hdeponition and 28 juer-
Higatury Hinits atherwise fmposed by
the rules as amended,

At the same time, substontsad revie
stons o Hale 16 mandute extenive,
carly infervention by the courts in case
planning, Rule 16(h) requires judges o
meet with counsel (who must srrive
with i completed Form 35 in hamd) nnd
issue it scheduling onder within three 1
four momhs of service of the com-
plaint. Bven if resolution of cestuin is-
stes withd be presssture i the tnitial
nigenent conferenve, slenting the
court to potentially troublesame areas
at this early date may pay off luter,

I fully implemented and oh-
served, the 1993 amendments, such
as thuse discussed abuve, could jn-
deed help achieve the luudable goul
ol i mase effivient system, Bt in the
Tl analysis, the cificiency sue
will e decided—as it ahwiys has

-been—not on the lester of the rules

bt upon thre spirit of the lawyers uti.
fizing them, O
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