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1. INTRODUCTION

On June 8, 2007, the Eleventh Circuit Court of Appeals, in Sierra Club v. Leavitt,
rendered a decision that placed its judicial imprimatur on U.S. Environmental
Protection Agency (“EPA”) policies providing states with the ability to exclude
water bodies from their impaired waters list when their condition fails to meet water
quality standards due solely to naturally occurring conditions.” For example, in 2002
the Florida Department of Environmental Protection (“FDEP”) claimed that several
streams had low dissolved oxygen?® levels due to “a natural condition,”™ likely
stemming from hypoxic waters draining into the streams from surrounding wetland
and swamps.® While a natural conditions exception has existed for at least a decade,
prior to the Eleventh Circuit’s decision, it had been confined to EPA guidance.’
Guidance presents the position of an agency on a given issue, often for which
regulations are ambiguous or imprecise, and may provide a means for distinguishing
permissible from impermissible activity under regulatory law.® Guidance, however,
does not have the same legal authority as court decisions, statutes, or regulations.’
Consequently, guidance is useful in determining how an agency will respond in a
given situation or what conclusion an administrative court may reach, but does not

'Sierra Club. Inc. v. Leavitt, 488 F.3d 904, 920-21 (1 1th Cir. 2007).

Dissolved oxygen is vital to sustaining life in aquatic ecosystems. Hypoxia (low
dissolved oxygen levels) can lead to a significant decrease in fish and invertebrate diversity.
Extreme examples of the effect of low dissolved oxygen include the “dead zones” in Lake
Erie, off the coast of Cape Perpetua, Oregon and the Gulf of Mexico, as well as fish die-offs in
ponds and lakes during summer months. See NATIONAL OCEANIC & ATMOSPHERIC
ASSOCIATION, NATIONAL CENTERS FOR COASTAL OCEAN SCIENCE, HYPOXIA IN THE GULF OF
MEXICO: PROGRESS TOWARDS THE COMPLETION OF AN INTEGRATED ASSESSMENT (2003),
available at hitp://oceanservice.noaa.gov/products/pubs_hypox.html.

‘FLA. DEP'T OF ENVTL. PROT., GROUP | DELIST LIST 4-5, available at http://'www.dep.state.
fl.us/water/tmdl/docs/303d/group l/adopted/cycle | famended/G | DelistList.pdf.

*FLA. DEP'T OF ENVTL. ProT., 2002 UPDATE TO FLORIDA’S 303(D) LIST OF IMPAIRED
SURFACE WATERS ATTACHMENT 10: SUMMARY OF PUBLIC COMMENTS AND THE DEPARTMENT’S
RESPONSES ON FLORIDA’S 2002 VERIFIED LIST OF IMPAIRED SURFACE WATERS 34 (2002),
available at http://www.dep.state.fl.us/water/tmdl/docs/2002Update/ResponsetoPublic
CommentsFinal.pdf.

SSee U.S. ENVTL. PROT. AGENCY, OFFICE OF SCI. AND TECH., ESTABLISHING SITE SPECIFIC
Aquatic Lire CRITERIA EQUAL TO NATURAL BACKGROUND 2 (1997): see also U.S. ENVTL.
PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS, GUIDANCE FOR 2006
ASSESSMENT, LISTING, AND REPORTING REQUIREMENTS PURSUANT TO SECTIONS 303(D), 305(B)
AND 314 OF THE CLEAN WATER ACT 62 (2005); see generally U.S. ENVTL. PROT. AGENCY, EPA
REGION 10, OFFICE OF WATER AND WATERSHEDS, EPA REGION 10 NATURAL CONDITIONS
WORKGROUP REPORT ON PRINCIPLES TO CONSIDER WHEN REVIEWING AND USING NATURAL
CONDITIONS PROVISIONS (2005).

"U.S. OIFICE OF MGMT. & BUDGET, STIMULATING SMARTER REGULATIONS: 2002 REPORT
TO CONGRESS ON THE COSTS AND BENEFITS OF REGULATIONS AND UNFUNDED MANDATES ON
STATE, LOCAL AND TRIBAL ENTITIES 72 (2002).

"H.R. Rep. No. 106-1009, at 2 (2000) (stating that “agency guidance documents have no
binding legal effect on the public”): see also Appalachian Power Co. v. U.S. Envtl. Prot.
Agency, 208 F.3d 1015 (D.C. Cir. 2000).
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2008 HOLDING NATURE RESPONSIBLE 1059

indicate how a federal or state court will adjudicate a dispute. Thus, in the absence
of any newly promulgated regulation, the natural conditions exception has only now
garnered formal legal approval.

The natural conditions exception raises numerous questions. (1) How does the
exception fit within the structure of state water quality standards? States may
incorporate a natural conditions exception directly into their water quality standards
or, alternatively, bypass certain regulatory procedures and retain the exception as a
reporting technique for assessing water quality.® (2) How do states evaluate whether
the natural conditions exception is implicated? “Natural conditions” are difficult to
pin down in anthropogenically-impacted landscapes.” Discriminating violations of
water quality standards based solely on natural conditions from water quality
excursions where natural conditions are a contributing factor presents a major
methodological hurdle for state agencies.'” (3) Perhaps most importantly, how does
the EPA evaluate the state’s use of the exception? This Note explores the evolution
of the natural conditions exception, identifies the problems raised by its current
formulation and recommends a solution that balances the states’ need to invoke a
natural conditions exception against the vital societal interest in ensuring that water
quality continues to improve within the United States.

Part I provides a background to the Clean Water Act (“CWA”), including a brief
review of its history, structure, and the development of water quality standards. The
analysis in Part II.A explores the states’ responsibilities in compiling a list of
impaired water under CWA § 303(d), while Part 11.B reviews the evolution of the
“natural conditions” exception in case law, state regulation, and EPA policy and
guidance. Part II.C evaluates the validity of the “natural conditions” exception from
three frameworks—scientific, public policy, and legal—and raises serious questions
as to whether deviatory water quality standards cohere with the principles and
purposes of the CWA. Finally, Part IIT offers solutions to the scientific, policy and
legal problems inhered in a “‘natural conditions” exception and recommends the EPA
promulgate policies that demand more extensive documentation from authorized
state agencies and more intensive review by the EPA where stream segments have
been removed from the impaired waters list because their condition was solely based
on natural conditions.

I1. BACKGROUND OF THE CLEAN WATER ACT

A. Historv of the Clean Water Act

The current incarnation of federal law governing surface water poliution in the
United States grew out of the federal government’s response to pervasive pollution
and devastation of once abundant natural resources.!' Numerous events highlighting

8See infra Part [1.B.2 for an explication of the competing exceptions.

Richard A. Smith et al.. Narural Background Concentrations of Nutrients in Sireams and
Rivers of the Coterminous United States, 37 ENVTL. SCI. & TECH. 3039, 3039 (2003).

. at 3039-40.

""Robert Jerome Glennon & John E. Thorson, Federal Environmental Restoration
Initiatives: An Analvsis of Agency Performance and the Capacity for Change, 42 ARIZ. L.
Rev. 483, 498 (2000) (“In 1972, cities regularly dumped raw sewage into harbors and rivers.
Industrial poltution seriously degraded many rivers.”).

Published by EngagedScholarship@CSU, 2008
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the degradation of surface waters in the United States occurred throughout the
twentieth century, most notably the Cuyahoga River fire in 1969, provoking the
federal government to take rapid and comprehensive action to protect waters of the
United States.'

Serious federal interest in protection of surface waters extends back as far as
1948 when Congress passed the Federal Water Pollution Control Act (“FWPCA”)."
This program extended limited advisory and technical assistance roles to the federal
government, yet reflected an increased consciousness at the federal level that
pollution control required federal intervention."” Over the next twenty years, the
federal government assumed more direct responsibility and oversight of interstate
and intrastate navigable waters. In 1965, amendments to the FWPCA, known as the
Water Quality Act of 1965, first introduced mandatory water quality standards for
interstate waters.”” Nevertheless, over the next seven years serious COnCcerns arose
over enforcement of water quality standards and attendant implementation of
pollution control technology.'®

Subsequently, in 1972, Congress overhauled water pollution law in the United
States and put in place the basic framework that exists to this day."” The 1972
amendments, for the first time, required the treatment of all industrial wastes prior to
discharge and developed an ambitiously comprehensive plan to secure clean and
pollutant-free surface water in the United States.' The 1972 amendments
emphasized partnership between the federal and state governments. Rather than
require direct implementation by the federal government, which would have created
a massive and onerous bureaucratic hierarchy, Congress delegated day-to-day
operations to state agencies, providing states with flexibility in developing
individualized programming to meet water quality standards.' States were granted
discretion to develop water quality standards, though these were strictly limited not

2See Solid Waste Agency of N. Cook County v. U.S. Army Corps of Eng'rs, 531 U.S.
159, 174-75 (2001) (Stevens, J., dissenting) (“In 1969, the Cuyahoga River in Cleveland,
Ohio, coated with a slick of industrial waste, caught fire. Congress responded to that dramatic
event, and to others like it, by enacting the Federal Water Pollution Control Act (FWPCA)
Amendments of 1972.”). For examples of other events prompting environmental regulation in
the United States, see Richard I. Lazarus, The Greening of America and the Graying of United
States Environmental Law: Reflections on Environmental Law’s First Three Decades in the
United States, 20 VA. ENVTL. L.J. 75, 79-82 (2001).

YPub. L. No. 80-845, 62 Stat. 1155 (codified as amended at 33 U.S.C. § 1251 ef seq.
(2006)).

YCoNG. RESEARCH SERV. & THE LIBRARY OF CONG., CLEAN WATER ACT: A SUMMARY OF
THE Law 2 (2008).

“Pub. L. No. 89-234, 79 Stat. 903 (codified as amended at 33. U.S.C. § 1251 ef seq.
(2006)); see also CONG. RESEARCH SERV. & THE LIBRARY OF CONG., supra note 14, at 2.

'%CONG. RESEARCH SERV. & THE LIBRARY OF CONG., supra note 14, at 2.

"Federal Water Pollution Control Act Amendments, Pub. L. No. 92-500, 86 Stat. 816
(codified as amended at 33 U.S.C. § 1251 et seq. (2006)).

"CONG. RESEARCH SERV. & THE LIBRARY OF CONG., supra note 14, at 2.

¥1d. at 5.
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2008] HOLDING NATURE RESPONSIBLE 1061

to fall below those standards set forth by the EPA.*® Perhaps most innovative was
the asserted purpose of the CWA set forth in section 101, which declared that the
objective of the CWA was to “restore and maintain the chemical, physical and
biological integrity of the Nation’s waters.”?' Thus, the CWA attempts to strike a
balance between two interests: the maintenance of current levels of surface water
quality”” and a highly optimistic, if virtually impossible to meet, goal of restoration
of surface waters to pre-development conditions.” Since its inception, the CWA has
undergone seventeen revisions and will likely continue to be adapted as ecological
and political exigency require.”

B. Basic Structure of the Clean Water Act

Importantly, the CWA applies only to “waters of the United States.”” The EPA
recently advocated for a broad conception of “waters of the United States” so as to
cover isolated wetlands and other non-navigable bodies of water that provide
essential ecological services in often pervasively-degraded landscapes.”® However,
the U.S. Supreme Court rejected such an expansive definition and limited the
application of the CWA to navigable bodies of water and those waterways with a
“significant nexus” or permanent surface connection to navigable bodies of water.”’

The CWA has two primary foci: (1) the construction and maintenance of
municipal waste water treatment plants and (2) the development, implementation and
enforcement of water quality standards for the improvement of surface water
quality.”® The basic structure of CWA programming is indicated in the diagram
below.”

014, at 3-4.
ZICWA § 101(a), 33 U.S.C. § 1251(a) (2006).

2See id. § 1313(c) (2006). In CWA parlance, it is referred to as the “antidegradation
policy.”

BThe CWA'’s declaration of goals and policy, 33 U.S.C. § 1251, included as one of its
goals the elimination of all pollutant discharge by 1985.

U.S. ENVTL. PROT. AGENCY, CLEAN WATER ACT, CLEAN WATER ACT HISTORY (2007),
http://www.epa.gov/regiond/water/cwa.htm.

BCWA § 502(7), 33 U.S.C. § 1362(7) (2006) (defining “navigable waters” as “waters of
the United States including the territorial seas”).

*See, e.g., Brief of Respondent-Appellee at 3-7, Rapanos v. United States, 126 S. Ct.
2208 (2006).

Y Rapanos v. United States, 126 S. Ct. 2208, 2248 (2006) (Kennedy, J., concurring).
Justice Scalia’s plurality opinion is narrower and would define “waters of the United States”
as “relatively permanent, standing or flowing bodies of water.” Id. at 2221. The EPA and
Army Corps of Engineers have recently released a memorandum advancing their
interpretation of the Supreme Court’s decision in Rapanos in which they decided to apply
both the plurality’s and Kennedy's definition. See U.S. ENVTL. PROT. AGENCY & U.S. ARMY
CORPS OF ENG’RS, CLEAN WATER ACT JURISDICTION FOLLOWING THE U.S. SUPREME COURT’S
DECISION IN RAPANOS V. UNITED STATES & CARABELL V. UNITED STATES 1 (2007).

BThe construction and maintenance of water treatment facilities are set forth in Title II, 33
U.S.C. §§ 1281-1301 (2006) and Title 1V, 33 U.S.C. §8§ 134146 (2006) of the CWA. The
remaining Titles of the CWA set forth research and grant opportunities relating to water

Published by EngagedScholarship@CSU, 2008
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Development of Goals and Water Quality Standards

l Monitoring of Surface
§303(d) |w=—= NO w==—  Meet — Y
implicated
Total Maximum Daily Load Antidegradation
(TMDL) and other strategies Measures

including NPDES, § 319, § 401,
§ 404, State Revolving Fund

One primary prohibition inhered in the CWA is that no person may discharge a
pollutant® into any water covered by the act without first complying with statutory
requirements,”’ most importantly the National Pollution Discharge Elimination
System (“NPDES”), enshrined in section 402 of the CWA.*> NPDES permits limit
the quantity of specific pollutants a municipal or industrial facility may discharge
and specify the particular control technology the facility must install to meet
numerical limitations.*®  For most conventional pollutants, facilities should
implement Best Practicable Technologies (“BPT”).* Conversely, for particularly
recalcitrant, toxic pollutants, the CWA requires the installation of Best Available
Technologies (“BAT”).*® In instances where technology-based limitations are
insufficient to meet water quality standards, dischargers face water quality-based

quality (Title I, 33 U.S.C. §§ 1251-74 (2006)), water quality standards and enforcement (Title
11, 33 U.S.C. §§ 1311-30 (2006)), general procedural provisions (Title V, 33 U.S.C. §§ 1361-
77 (2006)), and funding for state programming (Title VI, 33 U.S.C. §§ 1381-87 (2006)).

#Inspired by U.S. Envtl. Prot. Agency, CWA Big Picture, http://www.epa.gov/watertrain/
cwa/slide.htm (last visited Oct. 10, 2008).

HCWA § 502(6), 33 U.S.C. § 1362(6) (2006) (defining “poliutant” as “‘dredged spoil.
solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heat. wrecked or discarded equipment, rock, sand,
cellar dirt, and industrial, municipal and agricultural waste discharged into water™).

See CWA § 301(a), 33 U.S.C. § 1311(a) (2006).
214§ 1342 (2006).
B1d.§ 131 1)1 )A).

Mld.; see also CONGRESSIONAL RESEARCH SERVICE & THE LIBRARY OF CONGRESS, supra
note 14, at 6.

“CWA § 301(b)(2)(A), 33 US.C.§ 131 L(b)(2)(A).

https.//engagedscholarship.csuohio.edu/clevstlrev/vol56/iss4/8
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effluent limits, which more severely restrict the quantity of pollutants that may be
discharged from the facility.™

As a general rule, states must develop water quality standards for covered waters
within state boundaries.”” Subsequently, the state monitors surface water bodies to
gauge compliance with the aforementioned standards.™ States must report surface
water segments that do not comply with water quality standards to the EPA as part of
reporting practices required under CWA sections 303(d) and 305(b).”> For the first
twenty years of its existence, the CWA mandated a Total Maximum Daily Load
(“TMDL”) strategy that a state had to undertake to propel impaired surface water
into compliance with the ambient water quality standards of section 303(d).** In
practice, however, the use of technology-based standards of the NPDES dominated
ambient water quality standards.”’ Consequently, the EPA implemented very few
TMDL control measures for impaired water bodies.* Numerous successful citizen
suits finally compelled the EPA to develop new regulations for TMDLs in 1985 and
1992.% Most significant are the 1992 regulations which set forth the sweeping scope
of the new TMDL program.* The program attempts to capture an increasing
number of impaired water bodies and requires states to implement segment-specific
or water body-specific TMDLs to account for derogation of water quality standards
that could not be solved by technology-based limitations, water quality-based
effluent limitations, or other pollution control programming.*

After a state identifies a water body segment as water-quality limited and,
therefore, requiring a TMDL, the EPA advises the following procedure:*

014, § 1311(b)(1)(C).

YSee generally CWA § 303, 33 US.C. § 1313, See Part 1.C for a more detailed
discussion.

%40 CF.R. § 130.4 (2007).

33 U.S.C. §§ 1313(d), 1315(b) (2006).

“U.S. Envil. Prot. Agency, Overview of Current Total Maximum Daily Load - TMDL ~
Program and Regulations, http://www.epa.goviowow/tmdl/overviewfs.html (last visited Oct.

10, 2008).

4gee Oliver A. Houck, TMDLs, Are We There Yet?: The Long Road Toward Water
Quality-Based Regulation Under the Clean Water Act, 27 ENvTL. L. REP. 10,391, 10,392-93
(1997).

4.

4360 CONG. RESEARCH SERV. & THE LIBRARY OF CONG., CLEAN WATER ACT AND TOTAL
MaXIMUM DaILY LoaDps (TMDLS) OF POLLUTANTS 2 (2005).

#gee generally 40 C.F.R. § 130.7 (2007). More recent proposed revisions to the TMDL
program were withdrawn after vigorous condemnation from industry groups and scientists.
See Notice of Withdrawal, 68 Fed. Reg. 13,608 (March 19, 2003).

#40 C.F.R. § 130.7(b)(1)(i)-(iii) (2007).

4[5S, ENVTL. PROT. AGENCY, OFFICE OF WATER, EPA 841-B-99-007, PROTOCOL FOR
DEVELOPING NUTRIENT TMDLs (1999), available ar http:/iwww.epa.gov/owow/tmdl/
nutrient/pdf/nutrient.pdf.
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1. Problem identification in which the pollutant, land use and other
contributing factors leading to impairment are characterized.”’

2. Identification of numeric water quality targets or water quality
indicators that would allow the impaired water body to achieve water
quality standards.*®

3. Source assessment in which the sources of pollution in the landscape are
characterized based on the type, magnitude and location within the
catchment area.”

4. Establishing linkages between the water quality target and the sources of
pollution to calculate the total loading capacity or the greatest loading
the water body can receive without violating water quality standards.™

5. Allocating loadings among sources in terms of wasteload allocations
(point sources) and loading allocations (natural background conditions
and non-point sources).”'

6. Development and implementation of a monitoring plan to verify that the
TMDL has successfully attained water quality standards.>

States should implement TMDLs eight to thirteen years after identification of
impairment.”®  Since the inception of the new TMDL program, the EPA has
approved over 25,000 TMDLs.* The achievements of the TMDL program,
however, cannot be measured solely by the number of impaired segments identified
or targets reached. The quality of the TMDL program is contingent on the reliability
of the water quality standards targeted and accurate reporting of impaired water
bodies.

C. Water Quality Standards

Under CWA section 303, states must develop water quality standards for surface
water bodies located within state boundaries.” Before water quality standards can

YId. at 1-1.

“1a.

“Id.

*ld.

3'd. The allocation of loading capacity is defined by the following equation:

Loading Capacity = } wasteload allocations + Y loading allocations + Margin of
Safety. The Margin of Safety term accounts for any “uncertainty about the
relationship between pollutant loads and receiving water quality.” Id.

2.

5
U.S. ENVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS, supra
note 5, at 63.

34U.S. Envil. Prot. Agency, National Section 303(d) Fact Sheet, http://iaspub.epa.gov/
waters/national_rept.control (last visited Oct. 17, 2008). Information on successfully
implemented TMDLs, in which water quality standards have been attained, is virtually
impossible to find. A few reports are available at http://www.tmdis.net/, from Virginia and
Texas, which seem to indicate that at least within those states no successful TMDLs have yet
been fully implemented.

¥33 U.S.C. § 1313 (2006).
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2008] HOLDING NATURE RESPONSIBLE 1065

come into effect, they must be approved by the EPA to ensure that they accord with
guidelines expressly set forth at 40 C.F.R. § 131.1, ef seq.® Moreover, states must
review their water quality standards every three years and submit a report to the EPA
providing rationale for altering standards or maintaining the program in its current
formulation.”” Numeric water quality standards are preferred, but, in situations
where a quantitative standard is unavailable, surrogate qualitative and narrative
standards may suffice.™®

Water quality standards are divided into three chief components: (1) designated
uses, (2) water quality criteria, and (3) antidegradation policy.” Designated uses are
uses that society determines should be attained by a particular water body segment.*”’
Designated uses represent an anthropocentric and utilitarian model of water quality
standards and ensure that recreational and economic activities can continue within
navigable waters and their tributaries.®’ In determining the designated uses for a
specific water body segment, the EPA has promulgated the following rules: (1) the
segment must be designated for all “existing uses” that its uses attained since Nov.
28, 1975;% (2) in all but the most extraordinary cases, swimmibility and fishability of
a segment must be a desired use;” (3) waste transport is not a legitimate designated
use;* (4) while multiple designated uses are permitted, the highest water quality
criteria associated with one of the uses governs;* (5) social and economic criteria
and factors may be considered when fashioning designated uses for a segment.*

Over time, designated uses for a body of water may be reclassified, reflecting a
use that requires better water quality, or in the converse, a use that allows increased
pollution.””  However, such downgrading reclassification is subject to extensive
analysis, exploring whether the prior use is unattainable.* Both the public and EPA
must review the proposed change and the EPA must provide final approval.”’

6See generally 40 C.F.R. § 131.5 (2007).

733 U.S.C. §8 1313(c)(1), (€)(2)(A).

%40 C.F.R. § 131.11(b)(2) (2007).

FCWA § 303(b)(2)(A), 33 U.S.C. § 1313(b)(2)(A); 40 C.F.R. §§ 131.10-12 (2007).
%040 C.F.R. § 131.10(a).

®d.

240 C.F.R. § 131.3(e) (2007).

9340 C.F.R. § 131.10(j) (requiring. minimally, coherence with the goals proffered in CWA
§ 101(a)(2) of “protection and propagation of fish. shellfish, and wildlife, and provid[ing] for
recreation in and on the water”).

%rd. § 131.10(a).

6540 C.FR. § 131.11¢a)(1) (2007); see also U.S. Envtl. Prot. Agency, Clean Water Act
Module (Sept. 25, 2008), available at http://www.epa.gov/watertrain/cwa/cwa8.htm  (last
visited Oct. 17, 2008).

%40 C.F.R. § 131.10(g)(6).
4. § 131.10(2).

bsld

1d. § 131.10(e).
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violation. The significant problem is that any claim of natural conditions as the
singular basis for a violation would be refuted by any quantifiable human impact.2”
This means that even where dissolved oxygen or pH levels are so low that no known
human impact could create such conditions, in stating that the observed levels should
become the new water quality standards for the water body one risks making
numerous erroneous assumptions regarding the relative contributions of natural
versus anthropogenic pollutants,?”

In the end, however, it could be argued that scientific barriers are minor when
compared with the importance of creating flexible listing mechanisms for states. If
the best available data point to natural conditions as the sole agent for nonattainment
of water quality standards, then states may be drawing the most rational conclusion
under the circumstances and should be granted the natural conditions presumption
until data indicate to the contrary.

2. Public Policy Framework

Evaluation within the public policy framework in many ways is a diametrically
opposite pursuit from within the scientific framework. The scientific framework,
when working effectively, provides an objective basis for evaluating a program.”’*
The public policy framework, on the other hand, examines the social and cultural
dynamics that inform and influence decision-making.”'' Thus, within the public

“%®The EPA has recently acknowledged that any application of a natural condition
exception necessitates that the water quality excursion arise exclusively from natural
background sources. U.S. ENVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS &
WATERSHEDS, INFORMATION CONCERNING 2008 CLEAN WATER ACT SECTIONS 303(D). 305(B),
AND 314 INTEGRATED REPORTING AND LISTING DECISIONS 11 fig.l, available at
http://www.epa.gov/owow/tmdl/2008_ir_memorandum.pdf. Therefore, where anthropogenic
sources contribute even one-tenth of one percent to pollutant loadings leading to a water
quality exceedance, the natural condition exception may not be invoked.

WA hypothetical example may help elucidate this point. State Agency has initially set the
water quality criterion for dissolved oxygen at 5.0 mg/l. Water chemistry monitoring at Site A
has yielded dissolved oxygen levels measured at 2.0 mg/l, far below what is required under the
regulations. There are no municipal wastewater facilities on the stream or excessive nutrient
loads in the water column that could create such low dissolved oxygen conditions. Because of
the natural stagnant water flow at Site A, State Agency declares the water quality violation the
result of natural conditions and, pursuant to a regulatory provision, sets the measured level as
the new water quality criterion for Site A. However, recent construction in the watershed has
increased sediments entering the stream, which can contribute to a decrease in dissolved
oxygen levels. Although the increased sedimentation could not manifest such low dissolved
oxygen levels on its own, its contribution to low dissolved oxygen levels in combination with
natural conditions may have caused the water quality deviation. See id. for a visual
representation of the problem.

2%F0or instance, from a scientific perspective, empirical measurements through
physiochemical assays and biological surveys can evaluate the success of a water quality
improvement program. In a highly reductionistic formulation, the scientific perspective might
merely ask whether dissolved oxygen levels are at “X mg/I” or arsenic concentration is "X
parts per billion.”

HStella Z. Theodoulou, The Contemporary Language of Public Policy: A Starting Point,
in PUBLIC PoLICY: THE ESSENTIAL READINGS 1, 4-5 (Stella Z. Theodoulou & Matthew A. Cahn
eds., 1995).
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policy framework, motivations of key actors and stakeholders play an important
role.?’> Moreover, the reasonableness or superiority of a policy or regulation is
determined by how closely fit the ends are to the means.””> The public policy
framework also allows one to investigate whether a regulation creates unanticipated
outcomes that may undermine the original rationale for creating the regulation.”’

Initially, it seems clear that the natural conditions exception serves a legitimate
public policy interest. State funding for environmental programming is limited and it
is ostensibly senseless to require a state to invest monies in developing and
implementing TMDLs for segments that would not benefit one iota from TMDLs.*"?
The question then becomes whether the natural conditions exceptions as they are
currently conceived best serve this interest.

One of the initial perversions of a natural conditions exception is that it
exacerbates the existing incentives to delist water bodies. There is nothing
intrinsically wrong with a state’s desire to delist. However, in practice, with each
additional tool provided to a state to delist water bodies, there is additional potential
for abuse.’'® States have existing incentive to find ways to delist water bodies due to
the cost of developing and implementing TMDLs.*"” The direct costs incurred by
states and industry are compounded by the economic and social costs that may
accompany TMDLs, including increased household water and sewer rates and
reduced agricultural production as farmers are forced to implement agricultural Best
Management Practices.”’® Finally, the delisting of water bodies may play an
important political role by creating the appearance of improving water quality within
the state. Raw numbers are important and while delisting for natural conditions does
not mean that water quality has improved within the state, it will likely be reported
or interpreted as improving by citizens who have neither the time nor the inclination
to examine the specific reasons for the reduction in impaired water bodies.

22See generally, Matthew A. Cahn, The Players: Institutional and Noninstitutional Actors
in the Policy Process, in PUBLIC POLICY: THE ESSENTIAL READINGS 201 (Stella Z. Theodoulou
& Matthew A. Cahn eds., 1995).

2BStuart Nagel, Trends in Policy Analysis, in PUBLIC POLICY: THE ESSENTIAL READINGS
181, 181-84 (Stella Z. Theodoulou & Matthew A. Cahn eds., 1995).

24 Andrea Meier & Charles L. Usher, New Approaches to Program Evaluation, in SKILLS
FOR EFFECTIVE MANAGEMENT OF NONPROFIT ORGANIZATIONS 371, 381-85 (Richard L.
Edwards, John A. Yankey, Mary A. Altpeter eds., 1998).

2B can, however, be persuasively argued that priority ranking provides the equivalent
benefit of delisting because states can rank sites where natural conditions appear to be the
basis for exceedance at the bottom of their TMDL priorities.

1®That is not to imply that Florida abused its discretion in delisting water bodies for
natural conditions. If one examines FDEP’s responses to public comments, it appears that
FDEP resisted pressure to delist additional water bodies and was reticent to apply the natural
conditions exception. See generally FLA. DEP’T OF ENVTL. PROT., supra note 4.

27U.S. ENVIL. PROT. AGENCY, OFFICE OF WATER, 841-D-01-003, THE NATIONAL COSTS OF
THE TOTAL MAXIMUM DAILY LOAD PROGRAM (DRAFT REPORT) 20, 34 tbl.VI-1 (2001)
(estimating the annual cost to the states for developing TMDLs to be $68 million to $75
million dollars and the annual costs to polluting sources for implementing TMDLs at $900
million to $4.3 billion).

2814, at 26.
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The natural conditions exception creates a second public policy dilemma at the
level of regulatory discretion and deference it provides to states. There is arguably a
lack of an appropriate review mechanism to determine if an exceedance was
exclusively due to natural conditions. A review of EPA administrative decisions
revealed a single instance where the EPA rejected a state’s determination that water
bodies violated water quality standards due to natural conditions.?'* Since then, there
has not been a single case in which the EPA has rejected a state’s conclusion when
relying on the natural conditions exception. Consequently, states have either
reserved the natural conditions exception for those circumstances in which there was
no doubt that natural conditions were the cause of exceedances or the EPA lacks the
necessary financial and manpower resources to make a reasonable and thorough
investigation. One should be careful, however, not to overstate the potential for
abuse. The state’s list must undergo public review and some level of scrutiny by the
EPA and, in most circumstances, the state will be required to show good cause for
excluding water bodies.” Thus, there is more than a modicum of oversight
throughout the process.?!

Although it can be argued that there should be stronger oversight by the EPA,
one of the great policy insights inhered in the structure of the CWA is the
acknowledgment that local conditions demand local solutions.” A national agency
hardly has the level of intimate knowledge of local aquatic ecosystems that a state
agency has. Consequently, it makes perfect sense to allow a state agency a fair
amount of deference in determining the status of state waters. Therefore, when a
state agency declares that a state water body violates water quality standards due to
natural conditions, the EPA is in a relatively weak position to deny the assertion,
given its rather limited knowledge of state water bodies relative to the state.

3. Legal Framework

The final framework for interpreting the natural conditions exception is a legal
framework. The legal framework examines both legal ramifications of natural
conditions exceptions as well as how they fit within the structure and purpose of the
CWA. Although no court has formally raised the legal issues explicated below, this

*%press Release, Washington, supra note 170.
205ee generally 40 C.F.R. § 130.7 (2007).

21t is worth distinguishing between the site-specific water quality standard exceptions
and narrative natural conditions exceptions: site-specific water quality exceptions contain an
additional level of EPA scrutiny because whenever added to state regulations they must
undergo EPA approval for modifying existing water quality standards. Furthermore,
whenever they are implicated for a site, public review is necessary pursuant to 40 C.F.R. §
131.20 (2007).

>2This notion seems to permeate the allocation of responsibility within the CWA. See 40
C.F.R. § 130.0(a) (2007) (describing the water quality components of the CWA as “allowing
States to implement the most effective individual programs™). While the EPA ultimately is the
final arbiter of water quality standards for water bodies, the CWA implicitly recognizes the
necessity of partnerships with state and local agencies. See 33 U.S.C. § 1251(g) (2006)
(“Federal agencies shall co-operate with State and local agencies to develop comprehensive
solutions to prevent, reduce and eliminate pollution in concert with programs for managing
water resources.”).
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does not mean that they are trivial. The legal framework raises questions of
responsibility and authority that implicate the primary division of labor among local,
state, and federal governments in carrying out the provisions of the CWA.**
Therefore, these legal inquiries should be taken just as seriously as questions of
public policy and science.

The first major point to be made is to reiterate the Leavitt court’s assertion that a
natural conditions exception coheres with the underlying purpose of the CWA.>
The CWA’s goals are maintenance and restoration.”> A water body that violates
water quality standards due exclusively to natural conditions cannot be said to
require restoration.””® Rather, it is performing exactly as it would in the absence of
any human intervention. Therefore, at its core, the natural conditions exception is
legally sound.

More interesting problems emerge when looking at the responsibilities of state
and federal agencies within the CWA. The EPA is the central administrative body
in the context of the CWA.?*" While state agencies play a complementary role, the
EPA is the final arbiter in regulatory decision-making concerning water quality
standards.”®® The case can be made that the EPA, by permitting a natural conditions
exception, abdicated a portion of its oversight responsibility in allowing too much
deference to state agencies. The EPA’s formal authority to approve or disapprove
section 303(d) lists may not be sufficient to advance the restoration goals of the
CWA if segments are granted natural conditions exceptions in the absence of
definitive supporting evidence. Of course, one can only speculate that the EPA is
permitting the exception in the absence of sufficient evidence. However, the single
instance where the EPA has disapproved of a state’s application of the exception
evinces perhaps too much deference to state decisions or a lack of requisite diligence
in review by the EPA.

Coupled with the EPA’s abdication is arrogation by the states of the EPA’s
administrative charge and oversight. The states are partners in maintaining and
restoring water quality, but they are not lead partners.”” Although the CWA
encourages the states to play a role in determining water quality standards, the EPA
should retain a meaningful review role. It is in this role as reviewer that the

In one sense, the fundamental aim of the legal framework is to illuminate what the EPA
means when it states that “{tlhe [Water Quality Management] process is implemented jointly
by EPA, the States, interstate agencies, and areawide, local and regional planning
organizations.” 40 C.F.R. § 130.0(a) (emphasis added).

24Gierra Club, Inc. v. Leavitt, 488 F.3d 904, 920-21 (1 1th Cir. 2007).
BCWA § 101(a), 33 U.S.C. § 1251(a).

2 eavirt, 488 F.3d at 921 (“The phrase ‘restore and maintain’ indicates that Congress
sought to return waterbodies to their natural conditions, not modify waterbodies’ natural
conditions.”).

7U.S. ENVTL. PROT. AGENCY, EPA REPORT NoO. 335, THE CHALLENGE OF THE
ENVIRONMENT: A PRIMER ON EPA’S STATUTORY AUTHORITY 13 (1972), available at
http://www.eric.ed.gov/ERICDocs/data/ericdocs2sql/content_storage_01/0000019b/80/39/45/
37.pdf.

28500 33 U.S.C. § 1313(c)(2) (2006); 40 C.F.R. § 131.5(a) (2007).
2933 U.S.C. § 1313(c)(2); 40 C.F.R. § 131.5(a).
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distinction between the two approaches to the exception adopted by the states takes
on significance. Setting site-specific water quality standards is no different from the
basic partnership function of the states in crafting water quality standards for all
water bodies within its borders.” The narrative exception, which applies to the
selection of impaired water bodies and does not constitute a modification of water
quality standards, shifts the partnership in favor of the states.””' By eliminating a
level of mandated EPA review, the state has in essence arrogated to itself the role as
reviewer of the validity of natural conditions exceptions.

The EPA’s potential dereliction of responsibility is further evidenced by the
manner in which it has decided to advance the natural conditions exception. Instead
of developing a regulation that deliberately addresses the express exception, the EPA
merely advises states that such an exception is permitted so long as it is incorporated
into state administrative law.” Guidance avoids the contentious political process of
formulating new regulations. ™ 1f the EPA’s recent experience in trying to alter its
TMDL regulations is any indication, the EPA would face serious opposition to any
proposed regulatory changes.”™ However, in the absence of an express regulation,
the natural conditions exception is still subject to controversy and political influence.
By avoiding the more democratic process of regulation creation, the EPA’s
exception loses some semblance of its legitimacy.

IV. SOLUTIONS

The natural conditions exception raises numerous problems prompting a
multitude of solutions ranging from straightforward to novel. No solution can solve
every problem presented, but some are more plainly functional and readily adoptable
by the EPA. This section proffers three potential solutions and concludes with a
recommendation that balances the needs of the EPA against the desire for a
legitimate process that will more accurately capture water bodies not attaining water
quality standards due to natural conditions.

20The EPA must approve the site-specific water quality standards pursuant to 33 U.S.C. §
1313(c)(2) and 40 C.F.R. § 131.5(a).

3'Under the express exception, because they do not alter the state’s water standards, the
EPA does not conduct a 33 U.S.C. § 1313(c)(2) review and its review is thus restricted to the
303(d) list.

2215 S. ENVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS, supra
note 5, at 62 (“If the state’s water quality standards include a specific exclusion for
exceedances caused by ‘natural conditions’, these segments would not be considered impaired

)

2¥Creating regulations occurs through a three-step process of proposal, public comments
and review, and issuance of a final opinion. See U.S. ENVTL. PROT. AGENCY, CREATING A
REGULATION (Jan. 17, 2008), http://www.epa.gov/lawsregs/basic/index.html (last visited Oct.
18, 2008). The public comment and review period can be especially difficult for an agency as
evidenced by the EPA’s latest attempt at overhauling the TMDL regulations, which was met
with such vociferous opposition that the EPA was forced to withdrawal its proposed changes.
Notice of Withdrawal, 68 Fed. Reg. 13,608 [hereinafter Notice].

2MNotice, supra note 233, at 13,608.
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A. Prohibiting the Natural Conditions Exception

The most obvious solution is to eliminate the natural conditions exception
altogether. Under this approach, the EPA would institute peremptory water quality
standards and require states to meet those standards under all circumstances. In
application, peremptory water quality standards would not change the approach of
those states that incorporate site-specific water quality standards into their
regulations.”® Because water quality standards are set to the particular conditions at
a site, there will never be a deviation from water quality standards. Thus, the site-
specific natural conditions exception in such water bodies will still be available as
long as a state is willing to undergo the process of modifying its water quality
standards.**®  For narrative natural conditions exceptions, on the other hand,
peremptory water quality standards would restrict states’ ability to select water
bodies for exclusion from their section 303(d) list. Thus, even if the violation of
water quality standards was exclusively due to natural conditions, the state would
still need to include the site in its section 303(d) list.

B. Expanding the Review Process

A second solution is to mandate more extensive review of segments delisted as a
result of natural conditions. The EPA has not demonstrated that it will reject a
state’s assertion that exceedances are solely due to natural conditions.”’ Moreover,
the EPA should not be forced to ask a state to provide good cause for its invocation
of the exception.” This solution consists of three parts: (1) the EPA should require
states to take a proactive approach, providing the EPA with a thorough explication of
the methodology and data employed in reaching its decision.” Once this is
available, (2) the EPA should direct further sampling and monitoring of questionable
sites if there appears to be insufficient information to reach a well-informed
conclusion.  Finally, once the EPA has compiled the necessary data to reach a
conclusion, (3) it should hand off the information to anonymous third-party
reviewers from the scientific community to determine whether natural conditions
exist. The third-party review system eliminates the potential for abuse and
politicization. There is precedent for third-party review within the federal structure
as other federal agencies, including the National Science Foundation and the USDA,

3 See 40 C.E.R. § 131.11(b)(1)(i) (2007).
05ee 33 U.S.C. § 1313(c)(2); 40 C.E.R. § 131.5(a) (2007).

Research only uncovered a single instance where the EPA rejected a state’s assertion
that water bodies deserved delisting due to natural background conditions. See Press Release,
Washington, supra note 170.

*¥40 C.F.R. § 130.7(b)(6)(iv) (2007) (“Upon request by the Regional Administrator, each
State must demonstrate good cause for not including a water or waters on the list.””) (emphasis
added).

¥Region 10 currently advises states under its jurisdiction to provide extensive

documentation for its natural condition exclusion whenever an exception is implicated. See

U.S. ENVTL. PROT. AGENCY. EPA REGION 10, OFFICE OF WATER AND W ATERSHEDS, supra note
S.at 12-13.
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rely on third-party review and certification as part of their regulatory structure.*
Any costs incurred by the review process should be shared by the state invoking the
exception and the federal government. This solution would allow both types of
natural conditions exceptions to remain in place and would place the onus on the
national government to determine whether the exception is valid in each instance it is
applied.

C. Codifyving the Exception in Federal Regulation

The third solution is for the EPA to promulgate a regulation that specifically
allows the natural conditions exception. This solution would eliminate any question
of legitimacy and would provide for a more stable interpretation of the exception
going forward. Nonetheless, it fails to confront all of the issues arising from the
scientific and public policy frameworks. Moreover, it may not be politically
feasible, given the difficulties the EPA has had in promulgating regulations in the
area of water quality.*"’

If a single solution had to be selected, the second solution would be the most
comprehensive. It would not require serious alteration of state regulations and would
thus be readily implemented at the state level. Furthermore, it places the burden
where it belongs—on the federal government. If the EPA allows a natural conditions
exception, it should bear any encumbrances, even if the benefits are largely reaped
by the states. Moreover, the second solution satisfies scientific and public policy
concerns. From a scientific perspective it maximizes available data and utilizes the
scientific community in reaching the decision whether natural conditions are the sole
cause for exceedance. From a public policy standpoint it decreases federal deference
to the states and ensures that even where the states abuse their discretion, the EPA
will ferret out these abuses. Moreover, if the EPA finds the second solution too
onerous, it may invoke the first solution and eliminate the natural conditions
exception altogether. Thus, the second solution has the added effect of creating
incentives to eliminate the exception where the regulatory requirements become
unwieldy.

V. CONCLUSION

The CWA continues to be a monumental piece of legislation that has improved
and will hopefully continue to improve water quality within the United States. One
of the main mechanisms within the CWA for ensuring continued improvement is the
TMDL program, which requires states to broadcast their impaired waterways and to
develop tools to eliminate impairment.*** Unfortunately, the success and legitimacy
of the TMDL program may be undermined if states can invoke natural conditions as
a means of avoiding the program. The Eleventh Circuit and the EPA have recently
expanded the scope of the natural conditions exception, allowing states to
incorporate the exception without undergoing the rigorous review process associated

*0The NSF has long relied on third-party reviewers of grant applications. See NAT'L SclL
FOUND., PROPOSAL AND AWARD POLICIES AND PROCEDURES GuIDE 1I1-2 (2007). The USDA
currently relies, at least partially, on third-party organic certification. See generally 7 C.F.R.
§§ 205.500-205.510 (2007).

*ISee, e.g., Notice of Withdrawal, 68 Fed. Reg. 13,608.
M250e generally, 40 CF.R. § 130.7.
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with water quality standard modification.” This creates issues of legitimacy and
potential abuse that must be resolved. The EPA may decide to eliminate the
exception altogether or formally promulgate regulations that incorporate the
exception. However, to ensure that states continue to benefit from the exception
where genuinely applicable, the EPA may be better served by introduction of a
stitfer review process that maximizes available information and integrates third-party
review.

“HSierra Club, Inc. v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007); Fla. Pub. Interest
Research Group Citizen Lobby v. United States Envtl. Prot. Agency, No. 4:02cv408-WS,
2007 U.S. Dist. LEXIS 84039, #32 (N.D. Fla. Feb. 15, 2007).
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