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ADEA Litig

ation Guide

Helpful And Functional

Age Discrimination Litigat

By L. Steven Plott aad Cathy
Ventrell- Monseen o

James Publishing, Inc., 2000

£99.00 i

By Kewnern | Kowats

Any ettorney representing er contem-
plating the representation of & plaintiff
in an age discrimination suit would find

“Age Discrimination
Litigation” very help-
ful. While the bock
would also be of in-

solo or small firm practitioners embark-
ing on their first age discrimination case,
and even more so for attorneys starting
out in practios, as a guide for appreach-
ing not only prospective age discrimina-
tion cases but also other types of clients
and cases.

Interwoven throughout the discus-
sions of the various phases of an age
discrimination case are citations to
case law dealing with important issues
that are likely to arise. For instance, in
the chapter dealing with summary
judgment, there is an excellent discus-
sion of the burdens of proof and how
pretext evidence is
dealt with by the
courts.

As in that chapter,

terest to defense at- when the precedent of
torneys, both for its different circuits
discussion of current A ge varies on a particular
issues in age discrim- . = o i point, the authors
ination litigation and Discrimination give a circuit-by-cir-
its insights into the e : cuit  explanation,
strategies that might Litigation complete with cita-
be used by plaintiffs tiona to leading cases.
counsel, it is aimed In addition, there are
at plaintiffs’ employ- often citations to oth-

ment lawyers.

The authors are
both experienced liti-
gators in this ares.
Platt has litigated
many cases on behalf
of employees, has served on numerous
bar association's employment and civil
rights law committees, has been in-
volved in EEOC rulemaking negoti

—‘

er sources, such as
law review articles,
EEOC Policy Guid-
ance Notices, etc.
The authors have
= <% also provided a num-
ber of valuable checilists, such s one de-
lineating time limits for filing discrimi-

tions and is current president of the Na-
tional Employment Law Association.
Ventrell-Monsses, former director of the
age discrimination litigation project at
the AARP, has litigated age discrimina-
tion class actions, authored many ami-
cus briefs and is renowned for her ex-
pertise in age discrimination issues.
They share their extensive knowledge of
ADEA law, strategies and some very fine
forms.

Functional Format
The text is contained in a functional,
two-inch thick loose-leaf binder and is
logically organized into fifteen chapters
discussing age diserimination law, client
intake and evaluation of cases on
through discovery, trial, settlement and

ther for info
interrogatories.
Practice Tips

The most helpful feature of the book,
however, may be the * Practice Tips”
that appear frequently throughout the
text. These tips are concise, practical
suggestions to help the practitioner fo-
cus on key facts and issues. Many of
them provide guidance on how to frame
issues and on what facts to look for and
emphasize. Examples include: a recom-

dation that d t requests not

be limited to the employee personnel
file and structured annual reviews; an
admonition that a negotiated letter of
reference in final form be attached to a
rettlement agreement; a suggestion
that plaintiff's counsel consider m‘aving
jud ben-

attorney fees. In other words, it foll
the progreasion of s case. There are also
forms (sample letters, interrogatories,
jury instructions, stc.) that are quite us-
able since they are available both as part
of the text and on @ CD-ROM disc in-
cluded in the purchase price.

The result is an excellent guide not
only to the nuta and bolts of litigation in
the courts, but also to the pre-filing as-
pects of representation. For instance,
thers is a chapter on client intake and
claim investigation that gives very prac-
tical suggestions on how to go about as-
sessing clients and cases. There are ex-
haustive lists of questions designed to
help determine whether the particular
f?cgual circumstances would support a

for v judgment in q
efit cases because the employer will
bear the burden of proof on the equal
costs affirmative defonse; ete.

Especially noteworthy are a chapter
devoted to discrimination in employee
benefits and another dealing with Re-
ductions in Force (RIFs), both areas of
unique concern to clder workers.

The bensfits chapter does an excel-
lent job of explaining the varicus possi-
ble claims for benefits discriminstion
under both the ADEA and ERISA, in-
cluding: claims involving early retire-
ment incentive programs; claims con-
cerning pension benefits; claims based
on the denial or reduction of severance
pay; and claims for facially disc::imin&
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tion class actions, authored many ami-
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interrogatories.
Practice Tips
The most helpful feature of the book,
however, may be the * Practice Tipa~
that appear frequently throughout the
text. Thess tips are concise, practical
suggestions to heip the practitioner fo-
cus on key facts and issues. Many of
them provide guidance on how to frame
issues and on what facts to look for and
emphasize. Examplea mclude a recom-
dation that d not
be limited to the employee personnel
file and structured annual reviews; an
d ition that a negotiated lotter of

discussing age discrimination law, client
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through di Yy, trial, sett} t and
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attorney fees. In other words, it foll
the progreasion of a case. There are also
forms (sample letters, interrogatories,
- jury instructions, ete.) that are quite us-
able since they are available both as part
of the text and on & CD-ROM disc in-
cluded in the purchase price.
result iz an excellent guide not
only to the nuts and bolts of litigation in
the courts, but also to the pre-filing as-
pects of representation. For instance,
there iz a chapter on client intake and
claim investigation that gives very prac-
tical suggestions on how to go about as-
sessing clients and cases. There are ox-
haustive lists of questions designed to
help determine whether the particular
factual circumstances would support &
claim under applicable law, as well as
whether the client is one the attorney
would want to represent,
Included in the chapter — and on the
CD-ROM — ix an intake questmnnmre
t. This
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» Governor:

No change under current law until 2007, when galary would 0
to $151,044.

« Lt. Governor:

No change under current law until 2007, when salary would r
$68,295 to $79,173.

« State Auditor, Secretary of State, Treasurer and Attorney Gener
No changs under current law until 2003, when salaries would
$96,250 to $99,138.

« Chief Justice of the Ohio Supreme Court:

No change under current law until 2002, when salary would r
$128,650 to $132,500.

« Associate Justice of the Chio Supreme Court:

No change under current law until 2002, whea salary would r
$120,750 to $124,350.

Finan Named Senate President

Senate Pregident Richard Finan was re-elected to the most powe)
Senate for the 124th Oh)o Legmlamre, which is ta convene m ear|
Finan, a Cind has been ident sine
its mql.nru bim to leave the Senate after completing hia term in ty
bii cantrol me Senate by & 21-12 margin and maintai
in the Nov, 7 electi ing an appeal of one race.
The Republi Senats also elected Bruce Joh of G
dent pro tempore, Jay Hottinger of Newark as assistant presiden
and Rnndy Gardner of Bowling Green as majority whip.

W Smoking Bill
A measure that require elected officials to ﬂppmve sme

have Gov. Bob Taft's support and didn't move forward in the Legis

Anti-smoking groups say the tobacco industry pushed the bill as
efforts to create widespread smoking bans.

Local health boards now have the authority to regulate all pu
The legislation would give that power to local elected officials. !
county health board wanting to impose a countywide smoking bt
approval of all city councils and towuship trustees.

“That process could take years. This bill creates a bureaucrati
Jennifer Tisone Price, an American Cancer Society spokeswoman

The House had approved the measure and the full Senate was ¢
it, but then word came that Taft planned to veto the bill.

“In ita current form, he would veto it,” 8aid Eileen Corson, T

secretary.

Corson said she could not say what aspects of the bill the Sen
change before Taft would approve it. However, she said he was cc
effects the measure would have on local control and public heaitl

Senate President Richard Finan, a Cincinnati Republican, wou
full Senate did not vote on the bill as expected.

But bill sponscr and fellow Republican Rep. Robert Schuler, also
the e was held back after Taft's office contacted Senate lea:

devoted to discri tion in

benefits and another dealing mt:h Re-
ductions in Force (RIFs), both areas of
unique concern to older workers.

The benefits chapter does an excel-
lent job of explaining the varicus possi-
ble claims for benefits discrimination
under both the ADEA and ERISA, in-
cluding: claims involving early retire-
ment incentive programs; claims con-
cerning pension benefits; claims based
on the denial or reduction of severance
pay; and claims for facially discrimina-
tory benefit plans. (Regarding the last
of these, there is even & Practice Tip for
attorneys in the Sixth Circuit, warning
of that court’s insistence on proof of
diacriminatory animus, contrary to

and a ple retainer
chapter would be espeaally helpful to

} ¢ vih K laks w‘A {5t "'Dlm-
tor of the Employment Law Clinic at
Cleveland-Marshall College of Law at
Cleveland State University, The Clinic
Pprovides representuation of employees in
various matters, including discrimina-
tion litigation. The views expressed
herein are not necessarily those of the
Clinic or the College of Law.

precedent in other circuits.) While the
complexities of ERISA could not possi-
bly be thoroughly covered in a portion
of a chapter, the discussion serves as a
useful starting point.

As anyone who practices in this area is
well aware, over the past few years an
entire body of law has developed con-
cerning RIF cases. Thus, this topic de-

B continued on PAGE 13

ernor’s concernas.

The bill's intention was to give the power to mandate smoking
ficials whom citizens could hold accountable rather than health ¢
are appointed and don't necessarily have to follow the will of the pr

He said he hopes a compromise can be reached before the curr
journs in December.

The Cancer Society and other antmmohng associations have w
bill since Schuler introduced it in April 1999,

“We've been hoping that the governor would commit to stoppi
We felt that he was indeed the last chance,” Price said.

Schuler said he has had no contact with the tobacco industry «

But Bob Morehead, president of the Association of Ohio Heal
said hoards of documents, obtained under terms of the 1998 nati
ment, prove the industry has tried for at least 10 years to draft
that previous Legislatures did not pass.

“The tobacco industry lobbyists can't get at t.he boards of health
pointed, but they have infl over d officials” b ¢
butions, Morehead said.

One of the d ts Price disclosed was a Phillip Morris mem
It shows that one of the tob: company’s Midwest lobbyists,
crafted legislation which requires elected officials to vote on any
ordinance put forward by their board of health before it can bec
that it would create *a bureaucratic nightmare of hoops boards 1
before they can get their smoking ban proposals on the books.”

Neither Phillip Morria nor its lobbyists have worked on the §
said Brendan McCormick, a company spokesman.

However, he said the company has “taken positions on similar
past.

The coalition of anti-smoking groups also includes the Americ
tion and the American Lung Association.
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difference that I am aware of is ethics.
When [ was in school, we had a one-hour
lecture on ethics. To pass, you simply had to
sign in and sign out. That was your ethics
course. That was before Watergate. Now, it
is what, 2 two- or three-credit-hour course?

In recent years, a significant amount of
ethics issues have come to the attention
of the courts, mainly where one side is
trying to force the other lawyer off the
case, a conflict of some kind. In my opin-
ion, this change is not only related to Wa-
tergate but alse related to the fact that
the practice of law is more like a business
than it ever was. It is still & profession,
but it is very competitive.

What led you to teach at Cleveland.-
« Marshall College of Law?

A o GUEITE LGS W AD LAL & WaSs widape
pointed in some of the trial work being
done before me. o

8o, sometime around 12-15 years ago,
1 called the law school and asked about

or exhibits appears to be foreign to many
attorneys, in my experience. .

In addition, the courtesies extended
b attorpeys seem io have dimin-

teaching some evening classes in trial
advocacy.

What were some of the problems or
» wenk you noticed obout new
at 's that made you decide to try and

do something about it af the instruction
tevel?
A Well, this is not the norm, but the
« lack of being prepared on both the
facts and the law occurred too often. I
guess what really bothered me was that
it was no specific thing. When it hap-
pened, it was not just a little error here or
there. It was often glaring.

ished in some sense. I see more dis-
agreeable disagre ts in court than
ever before. 1 find this disturbing. But |
think it is partially as a result of the in-
creasing influence of the business of law
over the practice of law.

Whati other courses did you teach at
g» Cleveland-Marshall College of Law
and why?
I taught federal jurisdiction for
sabout three semesters. It is a very
difficult course from the students’ per-
spective. Actually, part of the difficulty
of federal jurisdiction iz that you have

fa&erai;msﬁwﬁazs in Florida. Sometimes
it is a dry subject, but this situation will

keep the interest up.
On that note, how would you like tv
« be a circuit court judge in southern

ida at this time?

A It would be very exciting. The is-
»SuUes are very interesting and pro-
found. | am curious what impact this will
have in the next five years on how we
conduct federal elections, especially that
of the President.

It is a fascinating area of federal ju-
risdiction because how much can the
federal government tell the states to do
regarding the presidential campaign? o

W Continued from PAGE 31

serves the entire chapter devoted to it in
this book.

There is a very thorough discussion of

the special problems inherent in RIF cases
due, in part, to the unfortunate tendency of
same circuits, including the Sixth, to place
a higher prima facie burden of proof on
plaintiffs in RIF cases than is used in oth-
er discrimination cases.

The authors do an excellent job of ad-
vising attorneys on how to aveid charac-
terization of their case as a RIF case or, if
that is not possible, how to dis and
marshal the evid to fully
prove diserimination despite the down-
sizing arguments of the employer.

The CD-ROM included contains 85
forms that can be opened and edited us-
ing either WordPerfect or Microsoft
Word. The instructions indicate that the
forms are ible using Wind 85
or 98, Windows 3.1 or MacIntosh, (This
reviewer was able t6 access the forms on
a PC with Windows NT without any
problem.}

" The CD-ROM is easy to use, and for
thase extremely computer-illiterate attor-
neys, there is a user guide with easy-to-
follow instructions and a question-and-
answer section that addresses almost any
question one might have. For instance,
one of the questions is on the subject of
sharing the forms with others, (Sharing
among attorneys of the same firm at one
physical location is permitted.) There is
also a directory of the forms on the ch,
with numbers corresponding to chapters
of the text.

On The Down Side
So, what’s not to like? The main draw-

emotional distress suffered by victims of
age discrimination would be heipful,

of unem-~
ploy t T r and pro-
ceedings. Representation of an age
claimant in an unemployment hearing, or
simply listening to the audio tape of the
hearing, which is available in Ohio for only
fifteen dollars, can provide some valuable
information about the employer s position.

In the chapter on discovery, there is no
mention of Federal Rule of Civil Proce-

] L, isany ti
1, el 3

discussions of substantive law may be
viewed as negative by some but positive
by most. | am here referring to the repe-
tition in the book of some of the sub-
stantive case law. For instance, the bur-
dens of proof in age discrimination cases
are discussed in the chapters on client
intake, discovery, proof, and swmmary
judgment. While there is consequently
some redundancy, | do not think the
busy practicing attorney invelved in a
specific phase of litigation will object to
finding relevant case law in the discus-
sion of that phase, even though it is also
63’ a4 1 3

dure 26 and its mandatory discl e re-
quirements. Nor is there any mention of
the limits imposed by many courts on the

. numberg of interrogatories and requests

back of the book for Ohio practiti is

for ad Both the Northern and

the almost total concentration on federal
law and the concomitant lack of discus-
sion of P v & ges. B

such damages can be recovered under
Ohio law but not under the ADEA, most
plaintiff attorneys bring a state law claim
along with — or instead of — the federal
claim. Thus, a discussion of the sort of

Southern District Courts of Ohio have
such limits. The Northern District also
Yimits the ber of depositions depend
ing on the complexity of the case. (To be
fair, | must note that it does appear that
the form interrogatories provided could
meet limits imposed by local rules.)

One feature of the book relating to its

But these are minor deficiencies, and on
balance are far outweighed by the positive
aspects of the book. The cost is relatively
modest, especially considering the inclu-
sion of the CD-ROM with forms. Annual
updates are promised, though one would
hope that the cost of updates will not be
prohibitive, as is the case with some trea-
tises. Nevertheless, even without updates,
this book could prove to be invaluable for
employment lawyers, especially those rep-
resenting older employees. u
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