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In the sample of studied cases, many of the opinions contained
exhaustive discussions of the social science literatures regarding
various aspects of homosexuality.!'>? However, one of the most
interesting examples ‘of a court’s efforts to educate on the topic
of homosexuality occurred in the majority opinion in Gaylord v.
Tacoma School District No. 10."* There, the court cited and
discussed fourteen social science publications and Webster’s Dic-
tionary to do nothing more than arrive at a definition of homo-
sexuality.’* The Gaylord dissent was critical of this approach:
“For all the scholarly research done by the majority here, the
most basic point has been missed; the respondent school board
did not meet its burden of proof.”’!'s The Gaylord court’s extensive
use of social science citations is slightly reminiscent of the Supreme
Court’s decision in Ballew v. Georgia.''* In that case, Justice
Blackmun discussed the relevant social science at some length,
causing commentators to compare his opinion with a social science
article'’” and triggering a caustic concurrence by Justice Powell.!!8

While Gaylord is significant for the sheer number of citations

to social science on a very basic proposition—the definition of

for a proposition but to give credit for prior original work, to refer the
reader to corroborative and collateral findings by other scholars, and as
a method of incorporating by reference relevant theorems, proofs,

etc. . .. [Tlhe second and third functions of scholarly citation have
counterparts in judicial citation.
Id. at 251.

112. See, e.g., Baker v. Wade, 553 F. Supp. 1121 (N.D. Tex. 1982), opinion
supplemented, 106 F.R.D. 526, rev’d, 769 F.2d 289 (5th Cir. 1985), cert. denied,
478 U.S. 1022 (1986).

113. 559 P.2d 1340, cert. denied, 434 U.S. 879 (1977).

114. Id. at 1343-44. Similarly, the court in McConnell v. Anderson, 316 F.
Supp. 809 (D. Minn. 1970), stressed that social science was critical to an
appreciation of homosexuality: ‘““No medical or other expert witnesses were called
by either party to opine on the habits, proclivities, attitudes, and attributes of a
homosexual person. The court is therefore left with but the dictionary definition
of that term.” Id. at 812.

115. Gaylord, 559 P.2d at 1348 (Dolliver, J., dissenting).

116. 435 U.S. 223 (1978). Ballew concerned the question of whether a five-
member jury in a criminal trial is constitutional.

117. Bernard Grofman & Howard Scarrow, Mathematics, Social Science,
and the Law, in THE Use/NONUSE/MISUSE OF APPLIED SOCIAL RESEARCH IN THE
Courrts 117, 121 (Michael J. Saks & Charles H. Baron eds., 1980) (““Those who
are familiar with the case know that Blackmun’s opinion reads like a social
science article, citing both empirical and theoretical studies.’”).

118. ““[I] have reservations as to the wisdom—as well as the necessity—of
Mr. Justice Blackmun’s heavy reliance on numerology derived from statistical
studies.”’ Ballew, 435 U.S. at 246.
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homosexuality—other courts took a more straightforward approach
to the dissemination of information about homosexuality. In at
least two cases, the courts self-consciously highlighted social science
information for the educational benefit of other courts. In S. v.
S.,"? a child custody case, the court wrote:

We express our appreciation for the research by the
parties into this matter and particularly commend the trial
judge for his independent research. This Court would call
attention to an article entitled ‘‘Children of lesbians: their
point of view’’ contained in the Journal of the National
Association of Social Workers, Vol. 25, Number 3, May,
1980, p. 198, et seq. This article points out the fact that
the lesbianism of the mother, because of the failure of the
community to accept and support such a condition, forces
on the child a need for secrecy and the isolation imposed
by such a secret, thus separating the child from his or her
peers.120

The court’s recitation of this acquired social science information
did not go unnoticed by other courts; it reached the very audience
it was intended to inform. Two subsequent cases, from separate
states in different years, quoted directly from this portion of the
opinion regarding the emphasized article.!2!

Similarly, in Rowland v. Mad River Local School District,'2
the Sixth Circuit also recited information of importance for other
courts: ‘‘Careful studies of homosexuality have now established
two facts of which the courts should be aware and should take
judicial notice. The first is that homosexuality is not a mental
disease, like insanity or a psychopathic personality. The second is
the extent of homosexuality in the United States.’’!23

Later in the opinion, the court commented: ‘‘In dealing with
this type of case, this court (and others) should be aware and take
judicial notice of the monumental works concerning the incidence

119. 608 S.W.2d 64 (Ky. Ct. App. 1980), cert. denied, 451 U.S. 911 (1981).

120. Id. at 66.

121. See Dailey v. Dailey, 635 S.W.2d 391, 394 (Tenn. Ct. App. 1981)
(“‘[Wle think it appropriate to refer to a recent Kentucky case of Sv. S ...
where the facts were similar to the case at bar. . . .”’) (citation omitted); Constant
A. v. Paul C.A., 496 A.2d 1, 10 (Pa. Super. Ct. 1985).

122. 730 F.2d 444 (6th Cir. 1984), cert. denied, 470 U.S. 1009 (1985).

123. Id. at 454.
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of homosexuality in males and- females in the United States.”’1%
Again, the Sixth Circuit’s "efforts at information dissemination
were rewarded. When Rowland was appealed to the U.S. Supreme
Court, Justices Brennan and Marshall incorporated the social
science information cited by the Sixth Circuit in their dissent to
the denial of certiorari.!®

Because gay rights cases are of relatively recent origin, these
courts faced a heightened need to gather and recite information.2¢
Without precedent, courts were more free to do more extensive
investigation about, and exposition upon, the issue of homosexu-
ality. In addition, because the case might have been one of first
impression within the jurisdiction, courts may have felt compelled
to provide information about homosexuality for the benefit of
courts in their wake. Here, it is important to note that courts
often borrow social science from other cases without resort to
citation of the original materials.!?” Thus, in new and novel cases,

124. Id. at 455. The Sixth Circuit also digested the available social science
for the benefit of other courts (‘““The following sentences represent cumulative
summaries of Kinsey’s authoritative works on homosexual incidence . . . ‘) and
signalled them where to locate this information. Id.

125. Rowland, 470 U.S. at 1014 n.7.

126. See supra notes 83-85 and accompanying text.

127. In the studied cases, several courts borrowed social science from pre-
vious opinions, even when the court was not invited to do so. For instance, in
Bezio v. Patenaude, 410 N.E.2d 1207, 1215 (Mass. 1980), a clinical psychologist
testified that: ‘“[Tlhere is no evidence at all that sexual preference of adults in
the home has any detrimental impact on children.”” This testimony was then
quoted in three subsequent cases: M.A.B. v. R.B., 510 N.Y.S.2d 960, 968 (Sup.
Ct. 1986); M.J.P. v. J.G.P., 640 P.2d 966, 967 (Okla. 1982); Doe v. Doe, 284
S.E.2d 799, 806 (Va. 1981).

Similarly, in N.K.M. v. L.LE.M., 606 S.W.2d 179 (Mo. Ct. App. 1980), the
court reviewed testimony from an expert witness who stated that no harm occurred
to the child by being raised by a lesbian mother, yet the court ultimately
discounted this testimony by saying:

Allowing that homosexuality is a permissible life style—an ¢‘alternate

life style’’, as it is termed these days—if voluntarily chosen, yet who

would place a child in a milieu where she may be inclined toward it?

She may thereby be condemned, in one degree or another, to sexual

disorientation, to social ostracism, contempt and unhappiness. Appellant

Kathy stresses Dr. Buchanan’s testimony that the child at this time—

age 10—shows no ill effects from her present environment. Dr. Buchanan

finds the child to be normal and well adjusted. The court does not need

to wait, though, till the damage is done. If the child’s situation is such

that damage is likely to occur as her sexual awareness develops with the

approach of young womanhood, the court may in a proper case remove

her from the unwholesome environment.

Id. at 186. Subsequently, the court in L. v. D., 630 S.W.2d 240, 244-45 (Mo.
Ct. App. 1982) quoted this entire passage from N.K.M.
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courts may supply the social facts which are used later by other
courts.1?

Finally, the educative function of social science was also ap-
parent in a few cases in which the courts appeared to be speaking
to a larger audience, the general public.’? Marvell comments:

A similar practice is keeping public reaction, especially
press reaction, in mind when wording opinions (as opposed
to when reaching decisions); judges may leave out language
that could lead to attacks, or explain the holding with extra
care so that the press does not misinterpret it. This does
not happen often, though, since the press pays no attention
to the vast bulk of cases decided by courts below the U.S.
Supreme Court level.!?©

While Marvell may be correct that the majority of cases decided
below the Supreme Court go unnoticed by the public, this is
certainly not true with respect to gay rights cases. Rather, these
are exactly the kinds of cases which attract media and public
attention because of their controversial nature.

One of the prime examples of an opinion geared to the general
public was Baker v. Wade,"" which is quoted at the beginning of
this Article. Similarly, in Fricke v. Lynch,'® a case involving the
issue of whether a male high school student could bring another
male to the prom, the court ultimately held that preventing him
from doing so would be a violation of his first amendment rights.
While social science played a very minor role in this case, the

128. One particularly interesting finding reported by Marvell was that at one
court, 1/7 of the social facts in the majority opinions were quotations from a
prior legal opinion. He notes: ““Social facts found in opinions very likely have
an aura of authenticity that leads judges to accept them more readily and that
makes them more presentable in opinions.”” MARVELL, supra note 25, at 184. In
addition, Marvell also discovered that at least one court sometimes used legal
rules as evidence of human behavior. Id.

129. Bernstein, supra note 25, at 70, hypothesized that secondary source
citations in majority opinions appeared to further educate the public, while these
same citations in dissenting opinions appeared to further educate the other
Justices.

130. MARVELL, supra note 25, at 111 (footnote omitted).

131. Baker v. Wade, 553 F. Supp. 1121, 1147 (N.D. Tex. 1982), opinion
supplemented, 106 F.R.D. 526, rev’d, 769 F.2d 289 (5th Cir. 1985), cert. denied,
478 U.S. 1022 (1986).

132. 491 F. Supp. 381 (D.R.I. 1980).
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court’s self-justificatory Ianguage at the conclusion of its opinion
is noteworthy:

As a final note, I would add that the social problems
presented by homosexuality are emotionally charged; com-
munity norms are in flux, and the psychiatric profession
itself is divided in its attitude towards homosexuality. This
Court’s role, of course, is not to mandate social norms or
impose its own view of acceptable behavior. It is instead,
to interpret and apply the Constitution as best it can. The
Constitution is not self-explanatory, and answers to knotty
problems are inevitably inexact. All that an individual judge
can do is to apply the legal precedents as accurately and
as honestly as he can, uninfluenced by personal predilec-
tions or the fear of community reaction, hoping each time
to disprove the legal maxim that ‘““hard cases make bad
law.>?133

Thus, from the foregoing analysis, courts cite social science
information in excess of what normally would be expected in order
to educate their various audiences about the issue of homosexuality,
thereby justifying their decisions. These educational efforts are
particularly important because of the controversial nature of ho-
mosexuality; the same types of explanatory devices would be
unnecessary in cases involving more settled issues.

2. The Substantive Impact of the Information: Social Science Used
to Debunk Prevailing Myths and Stereotypes About Homosexuality

In addition to using citations as a mechanism to transmit
information to others, courts used social science citations for a
more particularized and substantive purpose—namely, to debunk

133. Id. at 389 (emphasis added); see also Lesbian/Gay Freedom Day
Comm., Inc. v. United States Immigration and Naturalization Serv., 541 F.
Supp. 569, 587 (N.D. Cal. 1982), aff’d sub. nom., Hill v. United States Immi-
gration and Naturalization Serv., 714 F.2d 1470 (9th Cir. 1983) (‘*‘The fact that
some American citizens find homosexuality morally repugnant, or the purposes
of the Lesbian/Gay Freedom Day events abhorrent or offensive, cannot provide
an important governmental interest upon which an impairment to First Amend-
ment freedoms can be based.”’); Conkel v. Conkel, 509 N.E.2d 983, 987 (Ohio
Ct. App. 1987) (“‘This court cannot take into consideration the unpopularity of
homosexuals in society when its duty is to facilitate and guard a fundamental
parent-child relationship.””).
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common and pervasive myths about homosexuality. The prevalence
of homophobia'** and stereotypical conceptions of homosexuality
within society as a whole, and within the legal system in particular,
have been well-documented.!** Recognizing the existence of myth-
ical notions of homosexuality, gay litigants have made extraordi-
nary efforts to provide information to the courts countering these
myths. In the same way, courts frequently incorporate social
science information in their opinions to disabuse their readers of
myths regarding homosexuality.

Each of the substantive contexts contained cases in which the
court used social science to demystify prevailing notions of ho-
mosexuality. One of the clearest examples of this was a child
custody case, M.A.B. v. R.B."*¢ There, the court explicitly ac-
knowledged the existence of misconceptions about homosexuality:

One commentator has recently outlined the reasons why
homosexual parents are denied custody. ‘“The reasons given
boil down to a few arguments: if gay parents have custody,
they will molest the children; . . . they will turn the children
into homosexuals; . . . they will perform sex acts in front

134. For definitions of homophobia, see Mark F. Kohler, Comment, History,
Homosexuals, and Homophobia: The Judicial Intolerance of Bowers v. Hardwick,
19 Conn. L. Rev. 129, 130 (1986) (‘‘Homophobia is an irrational fear of and
intolerance toward homosexuals and homosexuality.’’); Robert B. Mison, Com-
ment, Homophobia in Manslaughter: The Homosexual Advance as Insufficient
Provocation, 80 CAL. L. Rev. 133, 147-48 (1992) (footnote omitted) (‘“homo-
phobia’ refers to a hatred of gay men and lesbians rather than a clinical fear of
homosexuals. It should be understood as a ‘prejudice, comparable to racism and
anti-semitism, rather than an irrational fear similar to claustrophobia or agora-
phobia.’”’); see also Yvonne L. Tharpes, Comment, Bowers v. Hardwick and the
Legitimatization of Homophobia in America, 30 How. L.J. 829 (1987) (discussing
evolution of homophobia); Gregory M. Herek, The Social Psychology of Ho-
mophobia: Toward a Practical Theory, 14 N.Y.U. Rev. L. & Soc. CHANGE 923,
925 (1986) (arguing that the better term is heterosexism); Nancy D. Polikoff,
This Child Does Have Two Mothers: Redefining Parenthood to Meet the Needs
of Children in Lesbian-Mother and Other Nontraditional Families, 78 Geo. L.J.
459, 547-48 (1990) (distinguishing between homophobia and heterosexism).

For psychological treatments of homophobia, see Gregory M. Herek, Beyond
“Homophobia®’: A Social Psychological Perspective on Attitudes Toward Les-
bians and Gay Men, 10 J. HoMosEXUALITY 1 (1984); Gregory M. Herek, Attitudes
Toward Lesbians and Gay Men: A Factor-Analytic Study, 10 J. HOMOSEXUALITY
39 (1984).

135. See, e.g., Joshua Dressler, Judicial Homophobia: The Gay Rights
Biggest Roadblock, 5 Crv. LIBERTIES .REv. 19 (1979); Goldyn, supra note 14.

136. M.A.B. v. R.B., 510 N.Y.S.2d 960 (Sup. Ct. 1986).
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of the children; . .. the children will be harmed because
of the immoral environment.’’!%’

The M,A.B. court then went on to consider expert testimony that
the homosexuality of a parent does not adversely affect his or her
children.*® Similarly, in Bezio v. Patenaude,'® the court relied on
“‘[ulncontroverted expert testimony . . . to the effect that a parent’s
sexual preference per se is irrelevant to a consideration of that
parent’s ability to provide necessary love, care, and attention to a
child.”’*¢ Courts also cited social science to contradict stereotypical
notions of homosexuality in employment discrimination, First
Amendment, and criminal sodomy cases. For instance, several of
the studied opinions, including High Tech Gays,'* Rowland,'*
and Baker,' used social science to counteract one of the most
popular myths about homosexuality—that it is the result of mental
illness.

Several aspects of the data in the present study also substan-
tiated the courts’ use of social science to debunk prevailing myths.
First, the commonality of these myths across substantive areas
apparently contributed to the high incidence of citations to social
science in all case contexts. As Rivera noted: ‘“The common
denominator in these cases is that sexual orientation of the indi-
vidual involved has become dispositive of the outcome of the legal
dispute.’’'* Thus, once homosexuality is raised in any context, the

137. Id. at 964-65 {citation omitted).

138. Id. at 968-69.

139. Bezio v. Patenaude, 410 N.E.2d 1207 (Mass. 1980).

) 140. Id. at 1211; see also Conkel v. Conkel, 509 N.E.2d 983, 986 (Ohio Ct.
App. 1987) (being raised by a homosexual parent does not increase the likelihood

that child will become homosexual); In re Marriage of Cabalquinto, 669 P.2d

886, 890 (Wash. 1983) (sexual preference is developed at an early age).

141. ““For years the uncontroverted consensus of the American professional
psychological community has been that homosexual orientation itself is not a
psychological problem.”’ High Tech Gays v. Defense Indus. Sec. Clearance Office,
668 F. Supp. 1361, 1374 (N.D. Cal. 1987), rev’d in part, vacated in part, 895
F.2d 563 (9th Cir. 1990).

142. The dissenting judge in Rowland wrote: ‘“My colleague’s opinion seems
to me to treat this case, sub silentio, as if it involved only a single person and
a sick one at that—in short, that plaintiff’s admission of homosexual status was
sufficient in itself to justify her termination. To the contrary, this record does
not disclose that she is subject to mental illness; nor is she alone.”” Rowland v.
Mad River Local Sch. Dist., 730 F.2d 444, 454 (6th Cir. 1984) (Edwards, J.,
dissenting), cert. denied, 470 U.S. 1009 (1985).

143. Baker, 553 F. Supp. at 1129-30.

144, Rhonda R. Rivera, Queer Law: Sexual Orientation Law in the Mid-
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use of social science to debunk myths concerning it becomes a
threshold requirement before any other issue can be addressed.
The present study’s finding that the four substantive areas did not
differ significantly in terms of the numbers of citations to social
science bears out this point.

Second, it is also significant that the cases adopting a nexus
analysis had four times as many citations and references to social
science as those cases which did not. Courts adopting a nexus
approach to gay rights cases used social science to debunk myths
in order to arrive at decisions based less upon stereotypical con-
ceptions of homosexuality and more upon the particular factual
situation at issue. On the other hand, courts focusing exclusively
on the issue of homosexuality per se ignored or downplayed the
available social science.

On a more general level, the courts’ use of social science
citations to debunk prevailing myths in gay rights opinions may
also demonstrate the inherent temsion between courts’ intuitive
notions of human behavior'¥*—often referred to as fireside
inductions*—and social science information.'¥” Since a sizable
portion of the social science used in the sampled opinions was
essentially counterintuitive, courts may have deemed it important
to substantiate their decisions by citing the supporting social sci-
ence. If the information had been intuitively obvious, the same
type of documentation may not have been necessary. The impor-
tance of citing social science information when it contradicts
common notions of human behavior is not unique to gay rights

Eighties—Part I, 10 U. DayroN L. REev, 459, 461 (1985). As some commentators
have noted, judges often act upon their preconceived notions of homosexuality
rather than the facts in any particular case. See, e.g., Donna Hitchens & Barbara
Price, Trial Strategy in Lesbian Mother Custody Cases: The Use of Expert
Testimony, 9 GoLpeN GATE U. L. Rev. 451, 451 (1978-79).

145. See, e.g., Sperlich, supra note 96, at 281 (judges prefer to rely on
common knowledge or personal experience rather than science).

146. Paul E. Meehl, Law and the Fireside Inductions: Some Reflections of
a Clinical Psychologist, in Law, JUSTICE, AND THE INDIVIDUAL IN SoCIETY 10,
10 (June L. Tapp & Felice J. Levine eds., 1977).

147. Elsewhere, the author has argued that courts err when they rely upon
their own intuitive assumptions about lesbian mothers rather than obtaining
empirical data. See Patricia J. Falk, Lesbian Mothers: Psychosocial Assumptions
in Family Law, 44 AM. PsycHoLOGIST 941 (1989); Patricia J. Falk, The Gap
Between Psychosocial Assumptions and Empirical Research in Lesbian-Mother
Child Custody Cases, in REDEFINING FAMILIES: IMPLICATIONS FOR CHILDREN’S
DEveELOPMENT (Adele E. Gottfried & Allen W. Gottfried eds., 1994).
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cases. In fact, it has been argued that social science is at its best
when it does exactly that.!4

While the use of social science information to debunk myths
about homosexuality was quite common in the sampled cases,
some courts rejected this counter-mythical information outright,
possibly because of judicial homophobia or the triumph of intuitive
notions of human behavior over empirical reality. One of the
clearest examples of this sort of rejection occurred in a child
custody/visitation case: ‘“The experts’ testimony with respect to
molestation of minors is likewise suspect. Every trial judge, or for
that matter, every appellate judge, knows that the molestation of
minor boys by adult males is not as uncommon as the psychological
experts’ testimony indicated.’’!s® Thus, social science usage often
depended upon the success of the litigants in persuading the courts
themselves that existing myths about homosexuality were indeed
false.

148. There are many examples of the uses of counterintuitive information
from the social sciences outside the gay rights context. For instance, in State v.
Janes, 822 P.2d 1238 (Wash. 1992), the court considered the admissibility of
expert testimony on battered child syndrome. The court ultimately permitted the
testimony, stating:

The testimony offered by the appellant’s experts and a review of

the materials cited by the appellant illustrate just how counterintuitive

and difficult to understand the dynamics of the relationship between a

batterer and his victim can be. ... The impact of long-term abuse on

a child’s emotional and psychological responses is a matter that is thus

beyond the average juror’s understanding.
Id. at 1243.

Similarly, in State v. Long, 721 P.2d 483 (Utah 1986), the court held that
a jury instruction regarding the unreliability of eyewitness testimony was neces-
sary: “To guide trial courts, we note that a proper instruction should sensitize
the jury to the factors that empirical research have shown to be of importance
in determining the accuracy of eyewitness identifications, especially those that
laypersons most likely would not appreciate.”’ Id. at 492. But see Lockhart v.
McCree, 476 U.S. 162 (1986): “The evidence [that death-qualification makes a
jury more conviction-prone] thus confirms, and is itself corroborated by, the
more intuitive judgments of scholars and of so many of the participants in capital
trials—judges, defense attorneys, and prosecutors.” Id. at 188. (Marshall, J.,
dissenting). :

Also, Fep. R. Evip. 702 allows expert testimony when it will ‘‘assist the
trier of fact to understand the evidence or to determine a fact in issue.”” Thus,
social science information may come in to allow judges to make better decisions
in areas in which they are ignorant or in which intuitive notions do not satisfac-
torily explain the behavior.

149. J.L.P.(H.) v. D.J.P., 643 S.W.2d 865 (Mo. Ct. App. 1982).

150. Id. at 869.
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3. The Authoritative Nature of the Information: Social Science Used
to Apply a Scientific Veneer'

A third auxiliary function which citations to social science
performed within gay rights opinions was that courts cited this
information to invoke the authority of science to support their
conclusions. Thus, in addition to the substantive impact of the
social science, the form of the information had considerable appeal
as well. The fact that information came from empirical studies
and expert testimony helped to make the court’s decision more
palatable than if the judge had simply asserted that she no longer
believed that homosexuality was a mental illness. The courts used
the social science to lend an air of scientific certainty or objectivity
to a troubling and controversial issue.

In this connection, it is interesting to note that there were a
number of courts in the sampled opinions that cited various
professional, mental health, and quasi-medical organizations for
the proposition that homosexuality per se is no longer considered
a mental disease or disorder. One of the best examples of this
strategy comes from the Baker case: ‘“‘Indeed, homosexuality is
not a ‘disease’ and is not, in and of itself, a mental disorder.
Although society—and courts—may still grapple with this question,
in 1973 the American Psychiatric Association removed homosex-
uality from its list of psychic disorders.”’*> The Baker court seemed
to be saying that although some of us may still disagree about the
status of homosexuality as a mental illness, that issue has been
firmly settled by the relevant scientific community.

Another example of the use of authoritative sources in the
scientific community as persuasive ammunition in gay rights cases
concerned the use of citations to the Surgeon General’s position
on homosexuality.!®* In Rowland,'** for instance, the court quoted

151. “‘Sometimes the law’s reference to science may merely provide a veneer
of scientific determinism to decisions that really turn on policy considerations to
which the scientific referent bears little relation.”” Harold L. Korn, Law, Fact,
and Science in the Courts, 66 CoLuM. L. Rev. 1080, 1098 (1966).

152. Baker, 553 F. Supp. at 1129-30 (emphasis added) (footnote omitted).

153. See, e.g., High Tech Gays, 668 F. Supp. at 1375:

In Hill, the Ninth Circuit observed that the Public Health Service
recognized that ‘current and generally accepted canons of medical prac-
tice’ do not consider homosexuality per se to be a psychiatric disorder.
Furthermore, the Ninth Circuit noted that the Surgeon General in making
this determination relied on the professional expertise of recognized
medical organizations including the American Psychiatric Association,
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from the Surgeon General’s report that homosexuality is no longer
classified as a mental disease or defect.’ The court called the
Surgeon General’s memo an ‘‘authoritative statement of modern
medical opinion concerning homosexuality.”’'¢ In the same way,
the opinion in Lesbian/Gay Freedom Day's’ emphasized the Sur-
geon General’s report and noted that it was partially based on the
authoritative Diagnostic and Statistical Manual of the American
Psychiatric Association.!”® As these examples demonstrate, courts
may employ social science as a means of avoiding or defusing the
moral and ethical issues often inherent in gay rights decisions by
infusing the opinions with an appearance of scientific objectivity.

The gambit of applying a veneer of science to an otherwise
controversial decision is certainly well-documented outside the gay
rights context as well as within it. As Lochner put it: ‘““Dressing
up an opinion with the language of social science in order to lend
legitimacy to an otherwise questionable result may make the de-
cision more palatable to the public or the legal profession.”’!*® The -
Supreme Court’s opinions in two abortion cases, Roe v. Wade's®
and, more recently, Planned Parenthood of Southeastern Penn-
sylvania v. Casey,'®' are instructive in this regard. The invocation
of science adds to the overall persuasiveness and unassailability of
the opinion; it imbues rational decision making with medical
certainty and support.'62

In an interesting twist on the phenomenon of shoring up an
opinion with social science, several courts cast the issues in these
cases as essentially empirical ones and found the absence of

the American Psychological Association, the American Public Health

Association, the American Nurses’ Association, and the Counsel of

Advanced Practitioners in Psychiatric and Mental Health Nursing of the

American Nurses’ Association.

Id. (citations omitted).

154. Rowland, 730 F.2d at 454.

155. Id. at 454 (Edwards, J., dissenting).

156. Id. at 455 (Edwards, J., dissenting).

157. Lesbian/Gay Freedom Day, 541 F. Supp. at 572.

158. Id. at 572-73.

159. Lochner, supra note 23, at 835-36 (footnote omitted).

160. Roe v. Wade, 410 U.S. 113 (1973); see Laurence H. Tribe, Lecture,
Seven Deadly Sins of Straining the Constitution Through a Psuedo-Scientific
Sieve, 36 Hastings L.J. 155, 168 (1984) (“‘In its opinion [in Roe], the Court
stressed the role of medical expertise.”’).

161. 112 S.Ct. 2791 (1992).

162. Tribe, supra note 160, at 168, describes this as an *“‘illusion’® of
‘‘inexorability.”
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scientific findings dispositive of the outcome. For instance, in Doe
v. Doe,'s3 the court wrote: ‘“The petitioners introduced no evidence,
scientific or otherwise, to establish this fact. Regardless of how
offensive we may find Jane’s life-style, its effect on her son’s
welfare is not a matter of which we can take judicial notice.”’'
Similarly, in Bezio,'> the court wrote: ‘“‘In the total absence of
evidence suggesting a correlation between the mother’s homosex-
uality and her fitness as a parent, we believe the judge’s finding
that a lesbian household would adversely affect the children to be
without basis in the record. This is not a matter about which the
judge could take judicial notice.’’16¢

Not surprisingly, several of the courts in the studied cases
rejected attempts to approach the issue of homosexuality from a
scientific or empirical perspective. In one of the most scathing
critiques of expert witness testimony found in the present study,
the court in L. v. D.' wrote: ‘‘This evidence of the realities of
appellant’s life-style demonstrates that the testimony of her expert
witnesses dealt with abstractions. It also strips the scientific liter-
ature of its facade of statistics and in its application to this case
reduces it to nonsense.”’'®® Similarly, the court in J.L.P.(H.) v.
D.J.P.,'® in rejecting the expert testimony of two psychologists
regarding the lack of harm to a child from associating with his
homosexual father, stated: ‘“‘In considering this record, it must be
understood that the psychologists did not testify to scientific facts
generally accepted in the scientific community. They were espousing
only their opinions upon theories of causation, which they both

163. 284 S.E.2d 799 (Va. 1981).

164. Id. at 80S.

165. Bezio v. Patenaude, 410 N.E.2d 1207 (Mass. 1980).

166. Id. at 1216; see also Doe v. Commonwealth’s Atty. for City of
Richmond, 403 F. Supp. 1199, 1205 (E.D. Va. 1975) (Merhige, J., dissenting)
(commenting that the defendants have failed to demonstrate that homosexuality
causes harm to society and cited a law review article ‘“for discussion on the lack
of empirical data on adverse effect of homosexuals on the social system.”’), aff’d
425 U.S. 901 (1976); People v. Onofre, 424 N.Y.S.2d 566, 568 (N.Y. App. Div.)
(““There are those who urge that homosexual conduct should be proscribed
because even when conducted in private by consenting adults it is destructive of
traditional principles of family and marriage. However, there is no empirical
evidence to support that view.”), aff’d 415 N.E.2d 936 (N.Y. 1980), cert. denied,
451 U.S. 987 (1981).

167. 630 S.W.2d 240 (Mo. Ct. App. 1982).

168. Id. at 244.

169. 643 S.W.2d 865 (Mo. Ct. App. 1982).
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admitted were not subject to any demonstrable scientific proof.’’17
Later in the opinion, the court quoted the following:

“In reality, scientific evidence does not by the mere
appellation of the term acquire absolute verity but, like
other evidence, it depends on qualitative factors which
themselves tend to lend greater or lesser credence to the
proof. In short, the scientific evidence depends on the
methodology employed to obtain it and the skills of those
who possess or claim to possess some expertise in the
subject, all of which must be shown as essential to the
proof.’ 17!

It is hardly coincidental that the opinions in L. v. D. and J.L.P.(H.)
were ultimately decided against the gay litigant. In fact, the ma-
jority of the scientific evidence tends to favor gay individuals and
thus, the courts seeking a contrary result must discount or minimize
the impact of this information.!?

4. Shifting Responsibility for Decision Making: Social Science Used
to Ornament a Decision'"

A final, and perhaps the most unsatisfactory, justificatory use
of social science citations in gay rights cases was to shift respon-
sibility for difficult decision making onto authorities outside the
legal system. It may be far easier for courts to deny gay individuals
various rights if support for those decisions are mandated by an

170. Id. at 868.

171. Id. (quoting B.S.H. v. J.J.H., 613 S.W.2d 453 (Mo. Ct. App. 1981));
see also supra text accompanying note 2 (quoting S.E.G. v. R.A.G., 735 S.W.2d
164, 166 (Mo. Ct. App. 1987)).

172. This strategy seems comparable to that employed by Justice Rehnquist
in Lockhart v. McCree, 476 U.S. 162, 168-73 (1986), where he systematically
picked apart fifteen social science studies regarding the guilt-proneness of death-
qualified juries although there was no evidence to the contrary. The existence of
social science findings made it necessary for the Court to at least discuss them,
although they were ultimately discounted. See Donald N. Bersoff, Social Science
Data and the Supreme Court: Lockhart as a Case in Point, 42 AM. PSYCHOLOGIST
52 (1987). In the same way, courts in the gay rights context had to grapple with
scientific information which might have been contrary to their desired result.

173. Writing about the Supreme Court’s decision in Ballew, Loh commented:
““The data were apparently used to ornament a decision reached on other legal
and policy grounds.” Psycholegal, supra note 86, at 694-95.
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expert witness or other sources of social science information.!”
Or, alternately, it may be easier for a court to reach a politically
loaded decision in favor of a gay litigant if it is armed with social
science information.'”

The stratagem of using social science to ornament a decision
which is reached on other grounds in not unique to gay rights
cases. In fact, it is particularly common in controversial areas such
as segregation and abortion. To return to two examples used at
the beginning of this Article, Brown!” and Roe'” have been
severely criticized for their reliance upon scientific sources rather
than confronting the more difficult legal principles upon which
they ought to have been grounded. With respect to Brown, Lochner
has argued:

Frequently, however, social science evidence is used sim-
ply as a make-weight argument, to lend credibility to the
result reached by the court on other grounds. Brown v.
Board of Education is an example of this technique. To
reach the conclusion that segregation was constitutionally
unlawful, the court need not have mentioned social science
research at all, since a long and carefully developed line of
cases had moved away from the doctrine that Plessy v.
Ferguson had established at the turn of the century. None
of these cases had required the use of social science data,
nor need Brown have done so.!”

174, See, e.g., S. v. S., 608 S.W.2d 64, 66 (Ky. Ct. App. 1980), cert. denied,
451 U.S. 911 (1981).

175. See, e.g., Baker, 553 F. Supp. 1121, 1129-31. As discussed below, the
fact that many courts received conflicting testimony regarding homosexuality
exacerbated this problem. Since judges in these cases had a broad range of expert
opinions from which to choose, they might have been tempted to decide based
upon their own value system and recite the social science as a post-hoc ration-
alization. See infra notes 187-203 and accompanying text. -

176. Brown v. Board of Educ., 347 U.S. 483 (1954), supplemented by, 349
U.S. 294 (1955).

177. Roe v. Wade, 410 U.S. 113 (1973).

178. Lochner, supra note 23, at 835, (footnotes omitted). Similarly, Wisdom,
supra note 104, at 142, pointed out that the information was relegated to a
footnote. For an interesting discussion of homophobia in the Bowers decision
and a comparison to Plessy, see Kohler, supra note 134. For a provocative
analogy between gay rights and miscegenation see Polikoff, supra note 134:

Courts and legislatures have previously seized on discriminatory ideol-

ogies disguised as scientific truth to serve as the basis for judicial and



