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THE PuzzLE oF IVF
Dena S. Davis, ].D., Ph.D.*

I. INTRODUCTION

This essay seeks to address a puzzling element of the current
political and legal struggles over abortion in the United States: if, as
pro-life activists insist, embryos are morally equivalent to living
persons, then why do these activists not oppose in vitro fertilization
(IVF) as aggressively as they oppose abortion? IVF accounts for a
significant number of destroyed embryos. Constitutionally, IVF ap-
pears to be a much more vulnerable target than abortion. However,
legislative and political attempts to attack and restrict IVF are few,!
while attempts to erode women’s capability to terminate

* Professor, Cleveland-Marshall College of Law, Cleveland State University. B.A. (Marlboro
College); Ph.D. (University of Iowa); J.D. (University of Virginia). I am grateful to my
research assistant, Hilary Carlson; to reference librarian Laura Ray; and to Patricia Powers,
who read this article carefully, disagreed with almost everything in it, and gave me useful
advice.

! See, e.g., Janet Dolgin, Surrounding Embryos: Biology, Ideology, and Politics, 16 HEALTH Ma-

TRIX 27 (2000).
For several decades, pro-life responses to IVF and embryo cryopreservation in
the United States were muted. The Catholic Church has consistently opposed
IVF, embryo cryopreservation, and other forms of infertility care that separate
reproduction from sexuality. However, for the most part, neither the Catholic
Church nor evangelical and fundamentalist Protestant churches actively opposed
the development of the industry in infertility care, probably because the aim of
assisting couples . . . to have children seemed praiseworthy.

Id. Susan Frelich Appleton makes this point in Unraveling the Seamless Garment: Loose

Threads in Pro-Life Progressivism:
Why are those who profess the goal of protecting embryonic and fetal human life
not also taking aim at the fertility industry and the practice of IVF in particular,
including its purposeful creation and destruction of excess embryos? Consider a
telling illustration from my own state, Missouri. When outspoken abortion-
rights foe Catherine Hanaway became Speaker of the Missouri House of Repre-
sentatives in 2002, she promised during the opening of the legislative session “to
protect those children who would be killed even before they are born.” Yet a
contemporaneous biographical story in the local newspaper detailed her efforts
to fight infertility, including IVF attempts using her own eggs and additional
efforts using her sister’s eggs.

2 U. St. THOMAS L.J. 294, 301 (2005).
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pregnancies are a constant feature of our political and legal
landscape.

II. IVF AND ABORTION IN AMERICA

In 2002, the most recent year from which we currently have
statistics, 1.29 million abortions took place in the United States,
down from an estimated 1.36 million in 1996.2 From 1973 (when Roe
v. Wade® was decided) through 2002, more than 42 million legal
abortions occurred.* Of those abortions, approximately 88% occur
in the first twelve to thirteen weeks.> However, it is a core belief of
the pro-life movement that human personhood begins at concep-
tion;® therefore an early abortion is as much the killing of a human
person, a “little girl or little boy,”” as one that occurs late in a preg-
nancy. In fact, pro-life activists have campaigned against the
“morning-after pill” and other modalities for averting pregnancy
that sometimes act as abortifacients.® The Missouri statute preamble
that was one of the many issues in Webster v. Reproductive Health
Services states the “findings” by the Missouri Legislature that “[t]he
life of each human being begins at conception, [and] unborn chil-
dren have protectable interests in life, health, and well-being.”” The

2 See T.AWRENCE B. FINER & STANLEY K. HENsHAw, GUTTMACHER INsT., EsTiMaTES OF U.S.
ABORTION INCIDENCE IN 2001 AND 2002, at 7 (2005).

3410 U.S. 113 (1973).

4 GUTTMACHER INsT., FACTs IN BRIEF: INDUCED ABORTION IN THE UNITED STATES (2006), http:/
/www.guttmacher.org/pubs/fb_induced_abortion.html (last visited May 6, 2006) [herein-
after GUTTMACHER INsT., FACTS IN BRIEF].

5 Susan Dudley, Abortion After Twelve Weeks, NAT'L. ABORTION FED'N (2003).

6 Janet E. Smith, I Knit You in Your Mother’s Womb, 8 CHRisTIaN BroetHics 125, 134 (2002)
(stating “The Catholic Church . . . is among those who believe that the human being must
be respected as a person at all stages of existence: as a zygote, an embryo, a fetus, an
infant, an adolescent, an adult, and as a senior citizen.”); but see Margaret A. Farley, Roman
Catholic Views on Research Involving Human Embryonic Stem Cells, 3 NaT’L BloETHICS ADVI-
sorRY CoMm’N, EtHicAL Issues IN HUMAN STEM CELL RESEARCH: RELIGIOUS PERSPECTIVES
D4, D4 (June 2000) (explaining the minority view that “the human embryo in its earliest
stages . . . constitute[s} an individualized human entity with the settled inherent potential
to become a human person,” and therefore its moral status is “not that of a person.”).

7 See, e.g., Fresh Air from WHYY: Sen. Rick Santorum on Abortion, (NPR radio broadcast Aug.
30, 2004), available at http://www.npr.org/templates/story/story.php?storyld=3878884
(last visited Apr. 26, 2006).

8 Jeff Stryker, ‘Emergency’ Birth Control: Access Issues, N.Y. TiMEs, Mar. 11, 2003, at 5; see also
THE Free DicTIONARY BY FARLEX (2005) (defining “abortifacient” as “a substance or device
used to induce abortion”), available at http://www.thefreedictionary.com/abortifacient
(last visited Apr. 26, 2006).

9492 U.S. 490 (1989).
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opposition of the religious right to human embryonic stem cell re-
search is grounded in the belief that these embryos are human lives
that deserve the same moral and legal protections as you and 1.1
It is difficult to produce a figure on how many embryos are
destroyed yearly as a result of the use of IVF by infertile couples.
The process of IVF, however, is almost guaranteed to produce em-
bryo wastage.!' IVF “involves removing a ripened egg or eggs from
the female’s ovary, fertilizing it with semen, incubating the dividing
cells in a laboratory dish and then placing one or more developing
embryos in the uterus at the appropriate time.”!? Because egg re-
trieval involves an invasive procedure for the woman, the labora-
tory processes are expensive, and fertility centers thrive on good
success rates, often IVF is preceded by the use of ovulation-stimulat-
ing drugs to increase the number of mature eggs that can be re-
trieved and fertilized at one time.!* Freezing embryos allows
physicians to choose how many embryos are transferred at one
time, avoiding risky multiple pregnancies. Although cryopreserva-
tion of sperm is common, freezing unfertilized eggs remains experi-
mental at this time.!> The decision of how many embryos to implant
at one time is tricky and controversial. Because not all embryos im-
plant, there is incentive to transfer a relatively large number (four or
five) in the hope that one or two will “make it.”?® On the other

10 Maeve Reston, The Two Faces of the Stem-Cell Debate: Arlen Specter and Rick Santorum, Post-
GAZETTE.coM, Dec. 20, 2005, http://www.post-gazette.com/pg/05149/512508.stm (last
visited Apr. 26, 2006).

11 See John C. Martin, Embryos Implanted in IVF Fail More Often Than Not: Doctors, FERTILITY
NEIGHBORHOOD, Sept. 20, 2005, http://fertilityneighborhood.com/content/in_the_news/
archive_1274.aspx (last visited Apr. 26, 2006).; see also Andrea D. Gurmankin et al., Embryo
Disposal Practices in IVF Clinics in the United States, 22 PoL. & Lire Sct. 4, 62 (2004) (noting
that “a 2004 study of embryo disposal practices in U.S. IVF clinics found that 97% reported
creating more embryos than would be transferred in a given cycle.”).

12 RESOLVE: THE NAT’L FerTILITY Assoc., AssisTED ReprobucTive TECHNOLOGY (2004), avail-
able at http:/ /www.resolve.org/site/PageServer?pagename=Irn_wamo_ART (last visited
Apr. 26, 2006).

13 See PREGNANCY-INFO.NET, IN VITRO FERTILIZATION (2005), http://www.pregnancy-info.
net/infertility_in_vitro_fertilization.html (last visited Apr. 26, 2006).

14 ANDREA L. BONNICKSEN, IN VITRO FERTILIZATION: BUILDING PoLICY FROM LABORATORIES TO
LecisLATURES 30 (1989).

15Kate Johnson, ASRM: Egg Cryopreservation Still Experimental; Egg, Ovarian Tissue Cry-
opreservation Should Not be Marketed to Healthy Women, According to a New Report, Int’] Med.
News Group & Gale Group (2004), available at http:/ /www findarticles.com/p/articles/
mi_m0CYD/is_23_39/ai_n8581185/print (last visited Apr. 26, 2006).

16 Megan Rachelle Leef, The Infertility Industry: Inspiring Technology Gives Birth to Complex
Moral Uncertainties (2002), available at htip://ledaJaw.harvard.edu/leda/data/459/Leef.
rtf (last visited Apr. 26, 2006).
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hand, multiple births pose very serious risks to the mother and the
fetuses.”” Even twins are far riskier than singleton births. Women
who find themselves carrying three or more embryos are frequently
counseled by their doctors to selectively terminate one or more em-
bryos.® Thus, the only reasonably efficient way to conduct IVF is to
retrieve as many ripened eggs as possible at one time from the wo-
man, induce as many of those eggs as possible to be fertilized in the
lab, and then freeze those fertilized eggs (or early embryos) that are
not immediately transferred to the uterus.”® A small number of
couples, for religious or moral reasons, insist on creating only as
many embryos as will be implanted per cycle.?? However, for most
people who hope to become parents through IVF, the process is vir-
tually guaranteed to produce significant numbers of stored
embryos.

It is generally agreed that at least 400,000 human embryos are
presently in storage in the United States.?! Most of those embryos
will be abandoned or discarded.?? At least 5% of these embryos.
have been left behind in fertility centers by couples who moved and
cannot be contacted.” In the United States, the fertility industry is

17 See generally ABC Health Matters, IVF (2006), http://www.abc.net.au/health/features/
infertility /ivf.htm (last visited Apr. 26, 2006); see also Betty R. Vohr & Marilee Allen, Ex-
treme Prematurity: The Continuing Dilemma, 352 New ENG. J. MED. 71 (2005) (commenting
on the high rate of disability among children born prematurely and referencing the contri-
bution of assisted reproductive technologies to this problem).

18 Lars Noah, Assisted Reproduction Technologies and the Pitfalls of Unregulated Biomedical Inno-
vation, 55 Fra. L. Rev. 603, 631 (2003) (“Ultimately, because they cannot or, for economic
reasons, do not act to minimize the chance that numerous embryos will implant, physi-
cians may have to recommend ‘selective reduction’ after the fact in order to avoid the
maternal and fetal risks associated with multiple gestational pregnancies.”).

1% The decision of how many embryos to implant at one time is tricky and controversial.
Since not all embryos implant, there is incentive to transfer a relatively large number (four
or five) in the hope that one or two will “make it.”” On the other hand, multiple births pose
very serious risks to the mother and the fetuses. See generally Vohr & Allen, supra note 17,
at 71 {commenting on the high rate of disability among children born prematurely and
referencing the contribution of assisted reproductive technologies to this problem.). Wo-
men who find themselves carrying three or more embryos are frequently counseled by
their doctors to selectively terminate one or more embryos.

2 The Cleveland Clinic, for example, will work with couples who wish to follow this prac-
tice. Other infertility centers may not wish to do so, however, because it lowers their
reported “success” rates. Author’s interview with James Goldfarb, M.D. (Apr. 23, 2006).

21 Rick Weiss, 400,000 Human Embryos Frozen in U.S.; Number at Fertility Clinics is Far Greater
than Previous Estimates, Survey Finds, B. GLoBE, May 8, 2003, at A8.

2 Judith Graham, Crowded Labs Feel Pressure to Discard Unwanted Embryos, CHi. Tris., Sept.
12, 2004, at C1.

2.
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to become a parent.® In 2000, the Massachusetts Supreme Judicial
Court went so far as to state that, even if the couples had entered
into a valid contract consigning disposition and control of the stored
embryos to the party who wished to use them for procreation, the
court would not enforce the contract:

[Plrior agreements to enter into familial relationships (marriage or
parenthood) should not be enforced against individuals who subse-
quently reconsider their decisions. This enhances the “freedom of
personal choice in matters of marriage and family life”. . . . This
policy is grounded in the notion that respect for liberty and privacy
requires that individuals be accorded the freedom to decide
whether to enter into a family relationship . . . . In this case, we are
asked to decide whether the law of the Commonwealth may com-

pel an individual to become a parent over his or her contemporane-

ous objection. The husband signed this consent form in 1991.

Enforcing the form against him would require him to become a par-

ent over his present objection to such an undertaking. We decline to

do so.¥”

In sum, cases involving contraception, abortion, and ex-
tracorporeal embryos are more protective of one’s right not to be-
come a parent than one’s right to procreate. The contraception
cases, while comprehensive in scope and eloquent in their support
for constitutional protection of “individual decisions in matters of
childbearing from unjustified intrusion by the State,”® nonetheless,
are, by their very nature, focused on the right to avoid procreation.
Further, the contraception cases are uniquely respectful of sexual
intimacy, as Justice Douglas stated in Griswold: “Would we allow
the police to search the sacred precincts of marital bedrooms for . . .
contraceptives? The very idea is repulsive to the notions of privacy
surrounding the marriage relationship.”®

The right to obtain contraceptives was soon extended to un-
married individuals® and then to minors,! but, as one scholar has

8 This would not be the case in Louisiana, where state law requires that “[iln disputes aris-
ing between any parties regarding the in vitro fertilized ovum, the judicial standard for
resolving such disputes is to be in the best interest of the in vitro fertilized ovum.” La.
REV. STAT. ANN. § 9:131 (2005); see Susan L. Crockin, The ‘Embryo’ Wars: At the Epicenter of
Science, Law, Religion, and Politics, 39 Fam. L.Q. 599 (2005). The author observes that:

[N]o high appellate court has enforced a prior recorded choice in which the
couple had elected to use any leftover IVF embryos to have a child, or to donate
the embryos so another couple could have a child, without the continuing agree-
ment of both parties at the time the embryos are actually to be used.

87 A.Z. v. B.Z., 725 N.E.2d 1051, 1059 (Mass. 2000).

8 Carey v. Population Servs. Int’l, 431 U.S. 678, 687 (1977).

8 Griswold, 381 U.S. at 485-86.

9 See Baird, 405 U.S. at 452-53.

91 Carey, 431 U.S. at 694-95.
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pointed out, these cases still can be understood rather narrowly as
protecting the intimate relationship of sexual intercourse, not the
very public act of procreation in a clinic laboratory.”? The abortion
cases, while their language appears equally protective of the right to
procreate and the right to avoid procreation, are, nonetheless, all
focused on women whose goals are to end pregnancies. In cases
involving embryos, it appears that the person who wishes not to
become a parent holds all the legal cards. Thus, it appears that pro-
creative liberty has much stronger protections when one is seeking
the means to prevent procreation, than when one is in need of tech-
nological and logistical assistance in order to procreate.

IV. PoriticaL CONSIDERATIONS

As we have seer{, constitutional protections defending a wo-
man’s right to terminate a pregnancy have withstood decades of
assault. In contrast, the “procreative liberty” to reproduce
noncoitally has not been legally tested and may well prove to be a
much weaker barrier to restrictive legislation. And yet, pro-life ac-
tivists have virtually ignored what ought to be a tempting target in
their quest to reduce the number of embryos destroyed in the
United States. If these activists sincerely believe that every embryo
is of equal value, and that every embryo is the moral equivalent of
you and me, it would make sense for them to train at least some of
their resources upon this relatively vulnerable target. Why have
they not done so?

I suggest two possible answers to this question. First, the pop-
ulation that makes use of IVF has more political clout and is one to
which conservatives are more likely to be sympathetic, than the
population that makes use of abortion. Second, access to abortion is
grounded in a worldview antithetical to the religious right and to
social conservatives generally, whereas access to IVF primarily
helps heterosexual middle-class couples build traditional families.

A. Demographics

America has one of the highest rates of abortion in the devel-
oped world.”® Half of all pregnancies in America are unintended,

92 Matthew R. Eccles, Note, The Use of In Vitro Fertilization: Is There a Right to Bear or Beget a
Child by any Available Medical Means?, 12 Perp. L. Rev. 1033, 1045 (1985).

93 Lawrence Finer, quoted in GUTTMACHER INsT., AN OVERVIEW OF ABORTION IN THE UNITED
States, http://www.guttmacher.com/media/ presskits/2005/06/28/abortionoverview.
html (last visited Apr. 26, 2006).
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and almost half of those are terminated by abortion (excluding mis-
carriages).* Teenagers account for 19% of abortions, and women
between twenty and twenty-four obtained 33%.> Women of color
are far more likely than white women to have an abortion: black
women are almost four times more likely and Hispanic women two
and a half times more likely.% Fifty-seven percent of women who
have abortions are economically disadvantaged.”” Two-thirds of all
abortions are undergone by women who have never been married*
(although, obviously, many of those women will later marry).

In contrast, 54% of women undergoing some form of assisted
reproductive technology (IVF and related procedures) in 2002 were
over the age of thirty-five.®® We can also infer that most of these
women are not economically disadvantaged, because of the related
costs of undergoing fertility treatments. According to a 2005 survey
by RESOLVE, cost and lack of insurance were the primary reasons
couples did not pursue infertility treatment.!® “Less than 50% of
infertile patients seek treatment, and less than 10% use advanced
reproductive technologies such as [IVF].”1% Since one cycle of IVF
has an average cost approaching $10,000,2 and many women at-
tempt more than one cycle, it is obvious that lack of means is a sig-
nificant barrier. Thirteen states mandate some form of insurance
coverage for infertility, but more than 65% of employees are in plans
exempt from state coverage under federal law.1® According to the
American Society of Reproductive Medicine, about a quarter of em-
ployee-sponsored plans have some sort of infertility benefits, but

94 GUTTMACHER INsT., FAcTs IN BRIEF, supra note 4.
% Id.
% Id.
971d.
%8 Id.

9 VictoriA CLAY WRIGHT, NAT L CTR. FOR CHRONIC Disease Prev. & HEALTH PROMOTION,
Assisted Reproductive Technology Surveillance—United States, 2002, at 6 (2005), available
at http:/ /www.cdc.gov/mmwr/preview/mmwrhtml/ss5402al.htm (last visited Apr. 26,
2006).

100 RESOLVE: THE NAT'L INFERTILITY Assoc., NATIONAL SURVEY RESULTs REVEAL STARTLING
LAcCK OF AWARENESS OF INFERTILITY EVEN As NUMBERs CLIMB TO 7.3 MILLION (2005), availa-
ble at http:/ /www.resolve.org/site/PageServer?’pagename=fmed_mcpr20051027 (last vis-
ited Apr. 26, 2006).

101 4.

102 Tarun Jain & Mark D. Homstein, Disparities in Access to Infertility Services in a State with
Mandated Insurance Coverage, 84 FERTILITY & STERILITY 221, 221 (2005).

103 Roxanne Nelson, Financing Infertility, CNN.com (1999), http:/ /www.cnn.com/HEALTH/
women/9905/19/ financing.infertility /index.html (last visited Apr. 26, 2006).
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even those plans may exclude IVF or require an extremely high co-
pay.104

Even in Massachusetts, which mandates comprehensive insur-
ance coverage for infertility services, disparities are sharp.1% Afri-
can-American and Hispanic/Latino women were underrepresented
compared to their percentage in the state population, and especially
so when one considers that non-Caucasian women reported infertil-
ity more often than their Caucasian counterparts.'® None of the in-
fertility patients had less than a high school diploma, and nearly
half had advanced degrees.!”” Over 60% had an annual household
income of more than $100,000, compared to 17.7% in Massachusetts
as a whole.1%

So, the typical couple (and groups such as RESOLVE are care-
ful always 'to talk in térms of infertile * ‘couples”) in need of IVF is
older, married, white, educated, and financially well-off. Because
IVF is virtually unregulated in the U.S.1 there are no consistent
policies that include or exclude single women, lesbian couples, or
unmarried heterosexual couples. However, some of the state laws
that do mandate some form of insurance coverage restrict IVF to
circumstances where an egg is fertilized by the husband’s sperm.!

If we contrast the person who is seeking an abortion with a
person seeking to become pregnant through IVF, we see that the
former is likely to be under twenty-five, economically disadvan-
taged, a member of a racial minority, and unmarried. The latter is
likely to be over twenty-five, Caucasian, married, and middle-class.
Thus, the constituency most hurt by laws outlawing IVF will be a
constituency with considerable political power, while those most
hurt by laws outlawing abortion are those who are already
marginalized.

104 Id.

15 Jain & Hornstein, supra note 102, at 222.

106 Id. at 222-23.

107 Id. at 222.

108 Jd.

10 PresIDENT’s COUNCIL ON BIOETHICS, supra note 26.

110 Arkansas, Hawaii, Maryland, and Texas all require that “[t]he patient’s eggs must be fertil-
ized with her spouse’s sperm.” AM. SOCIETY FOR REPROD. MED., STATE INFERTILITY INSUR-
ANCE Laws, www.asrm.org/Patients/insur.html (last visited June 3Apr. 26, 2006). Rhode
Island law defines infertility as “the condition of an otherwise healthy married individual
who is unable to conceive or produce conception during a period of one year” (emphasis
added). Id.
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B. The Meaning of the Embryo in Abortion and in IVF

In a brilliant essay, Janet Dolgin has argued that the debates
over embryo destruction in abortion and in human embryonic stem-
cell research have become publicly conflated in ways that tend to
obscure their true discontinuity.!’! Dolgin’s thesis is that, in the
nineteenth and most of the twentieth centuries, antiabortion rhetoric
focused on abortion’s threat to the traditional family’s distinct gen-
der roles.!’? The debate about abortion “more or less openly paral-
leled a larger debate about the meaning of family and the scope of
family relationships.”13> However, by the end of the twentieth cen-
tury, the traditional family had pretty much collapsed as the Ameri-
can norm, certainly statistically and to a large extent also as an
ideal.!* Therefore, Dolgin argues, pro-life activists acted strategi-
cally by turning their focus away from the family and toward the
embryo, stressing “the sanctity of fetal and embryonic life.”!t5 I
would add to Dolgin’s thesis the observation that focus on the em-
bryo was also enabled by growing technical ability to visualize in-
trauterine embryos and fetuses, as in the pro-life advocacy movies,
The Silent Scream'¢ and Ultrasound: A Window to the Womb.'' An-
tiabortion activists have seized on advances in fetal imagery and
incorporated them into their campaigns. The recent introduction of
a three-dimensional ultrasound prompted one activist in England to
declare: “Up until now babies in the womb have been unseen citi-
zens. After this, everyone will see that abortion is as barbaric as
killing a born baby.”118

11 Dolgin, supra note 57, at 101-03.
12 4. at 102-03, 118-21.
113 ]d. at 115.

114 Dolgin ignores the ongoing hostility of many social conservatives to contraceptives even
within marital relationships, a hostility that shows a continuing commitment to the tradi-
tional family in which women are always open to motherhood and therefore less identi-
fied with careers. LUKER, supra note 58, at 163-72.

115 Dolgin, supra note 57, at 115,

116 “Now for the first time, we have the technology to see abortion from the victim’s vantage
point. Ultrasound imaging has allowed us to see this.” Bernard Nathanson, quoted in Si-
LENT ScREAM (American Portrait Films 1984), available at http://www.silentscream.org
(last visited Apr. 26, 2006).

117 ULTRASOUND: A WINDOW TO THE WoMs (Soundwaves Images 1991); for analysis of the
video, see Joanne Boucher, Ultrasound: A Window to the Womb?: Obstetric Ultrasound and the
Abortion Rights Debate, 25 J. Mep. Hum. 7 (2004).

118 Nick Hopkins et al., Visualising Abortion: Emotion Discourse and Fetal Imagery in a Contempo-
rary Abortion Debate, 61 Soc. Sci. & MEp. 393 (2005).
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While not disagreeing with Dolgin’s thesis, I am going to turn
its axis around and make a cross-cutting argument. With respect to
the conservative attitude toward the embryo in the context of abor-
tion and the embryo in the context of IVF, debates that ought to be
conflated are, in reality, oddly discontinuous. In fact, there is little
debate about IVF itself, despite the fact that the entire human em-
bryonic stem cell research enterprise, the subject of enormous de-
bate and political heat, is grounded largely on the availability of
“spare” embryos created through IVF and no longer needed by their
progenitors.!” I suggest the reason for this discontinuity is that,
while the embryo in the abortion context is, as Dolgin shows, a
stand-in or replacement for concerns about family life and structure,
the embryo in the context of IVF exists primarily to allow married,
heterosexual, economically stable couples to “complete” their fami-
lies by having children.

Although it is certainly true that the “traditional” family in
America has given way to a patchwork of living arrangements that
include single parents, cohabitating couples, gay and lesbian fami-
lies with and without children, and all sorts of divorced and recon-
stituted families,'? it is not the case that the religious right has given
up on the political fight to restore the centrality of the traditional
family. The entire conservative fight against same-sex marriage has
been couched in terms of its supposed threat to heterosexual mar-
riage, as the very title of the “Defense of Marriage Act”?! trumpets.

Although it is not immediately obvious why allowing gays
and lesbians to marry would threaten, rather than strengthen, the
institution of marriage, the threat becomes clearer if one under-
stands marriage as being based on the “complementarity” of male
and female with distinct gender roles.!? The Family Reformation
Ministry, for example, proclaims that:

¢ A husband is commanded to love his wife as Christ loves

the church

¢ A wife is to submit to her husband as the Church is to Christ

¢ Children are to honor their parents - obeying them in the

Lord
¢ Men are to take dominion of the world

119 See Kara L. Belew, Stem Cell Division: Abortion Law and Its Influence on the Adoption of Radi-
cally Different Embryonic Stem Cell Legislation in the United States, the United Kingdom, and
Germany, 39 Tex. INT’L L.J. 479, 480, 483-84 (2004).

120 See Dolgin, supra note 57, at 127-28.
121 Defense of Marriage Act, 1 U.S.C.S. § 7, 28 U.S.C.S. § 1738C (LexisNexis 2005).
122 The Homosexual Movement: A Response by the Ramsey Colloquium, 41 FirsT THINGS 15 (1994).
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¢ The Church is to make disciples of all Nations
* We are to remember that our strength comes only from the
Lord
e The foundational covenantal unit, by God’s design, is the
family.1z
Same-sex couples cannot rely on tradition, religion, or some
notion about what is “natural” to decide who will take out the gar-
bage, use personal time to care for an elderly parent, or subordinate
a career to the demands of childrearing. Same-sex couples do not
get pregnant by accident; every child welcomed into their house-
hold is an expression of their deliberate choice to become parents.
Social conservatives, as limned in Kristin Luker’s portrait of pro-life
activists, have a very different view:

[P]ro-life people see the world as inherently divided both emotion-
ally and socially into a male sphere and a female sphere. . . . They
see tenderness, morality, caring, emotionality, and self-sacrifice as
the exclusive province of women; and if women cease to be tradi-
tional women, who will do the caring, who will offer the tender-
ness? . . . In this view, everyone loses when traditional roles are
lost. Men lose the nurturing that women offer, the nurturing that
gently encourages them to give up their potentially destructive and
aggressive urges. Women lose the protection and cherishing that
men offer. And children lose full-time loving by at least one par-
ent, as well as clear models for their own futures.1?

Other evidence for the continuing struggle to preserve the
traditional nuclear family can be seen in the home-schooling move-
ment, which is largely based on rejection of the contemporary norm
that, as children mature, they grow away from their families and
become more focused on teachers and peer groups.’”> Home-
schooling families want to ensure that their children absorb their
values and spend most of their time with their families.!* More evi-
dence comes from the passing of “covenant marriage” laws that al-
low couples to enter into legal marriages that are extremely difficult
to dissolve.!?

123 FAM. REFORMATION, http://www.familyreformation.com (last visited Apr. 26 2006). The
publisher of the magazine Family Reformation, James MacDonald, is also the publisher of
Home Schooling Today.

124 LUKER, supra note 58, at 163.
125 Author’s interviews. Records on file with author.

126 Larry & Susan Kaseman, Taking Charge, Home Epuc. Mac. (Nov.-Dec. 1997), http://
www.homeedmag.com/HEM/HEM146.97/146.97_clmn_tkch.html (last visited July 15,
2006).

127 See FRED LowERrY, COVENANT MARRIAGE: STAYING TOGETHER FOR LIFE (2002).
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An interesting glimpse into conservative notions of gender
roles is provided by an analysis of how gender is depicted in absti-
nence-only sex education curricula.!?® According to a report by
Democratic Congressman Henry Waxman, the most commonly-
used curricula emphasize “a domestic role for women, juxtaposed
with a professional role for men.”'? One abstinence-only textbook
lists “Financial Support” as one of the “5 Major Needs of Women,”
while “Domestic Support” is one of the “5 Major Needs of Men.”1%

Thus, even if social conservatives have no concern at all for the
moral status of the human embryo, they may still oppose easy ac-
cess to abortion because it threatens traditional marriage and dis-
tinctive gender roles. As a back-up for contraception, abortion
allows people—married or not—to engage in sexual intercourse
with little fear of pregnancy. That freedom allows people to choose
whether or not to enter into marriage, and also allows them to put
off marriage and childbearing until they have backpacked across the
Himalayas or gotten a secure foothold in their careers.

Within marriage, access to abortion as a last-ditch defense
when contraception fails'® is part of a worldview in which women
see themselves as having—or trying to have—as much control as
men have over their lives and careers.!® A woman who cannot plan
when and how many children she will bear and raise is a woman
who will have a difficult time pursuing a career (although she may
work outside the home in a succession of jobs).* As Luker writes:

Women who oppose abortion and seek to make it officially unavail-

able are declaring, both practically and symbolically, that women’s

reproductive roles should be given social primacy. Once an em-

bryo is defined as a child and an abortion as the death of a person,

almost everything else in a woman’s life must “go on hold” during

the course of her pregnancy: any attempt to gain “male” resources

such as a job, an education, or other skills must be subordinated to

her uniquely female responsibility of serving the needs of this
newly conceived person. Thus, when personhood is bestowed on

128 SpeciAL INVESTIGATIONS Div., MINORITY STAFF OF H.R. CoMM. oN Gov't REFORM, REPORT
ON THE CONTENT OF FEDERALLY FUNDED ABSTINENCE-ONLY PROGRAMS 16-19 (Comm. Print
2004), available at www.democrats.reform.house.gov/Documents/20041201102153-50247.
pdf (last visited Apr. 26, 2006).

1% Nancy Leong, Examining the Conservative Family Planning Agenda, 7 Geo. ]. GENDER & L. 81,
103 (2006).

130 Id. at 103-04.

131 LUKER, supra note 58, at 179-81. Pro-choice activists are not in favor of abortion as the
primary means of contraception. Id.

132Jd. at 176.
13 Id. at 117-18.
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the embryo, women’s nonreproductive roles are made secondary to
their reproductive roles.!3

Pro-choice women, on the other hand, see traditional women
who do not work outside the home as “one man away from
disaster.”13

Luker also shows how views about abortion and contraception
and about gender roles cause women to invest in choices that fur-
ther harden that worldview by making it more difficult to make
radically different choices.’® According to Luker, in 1984 the *“aver-
age” pro-life activist woman was married at seventeen, had three or
more children, and had some college education.’¥ She was not em-
ployed for pay.1®® At the same time, the “average” pro-choice ac-
tivist woman had some graduate education, married at twenty-two,
had one or two children, and was employed outside the home.’®
The pro-life woman had essentially traded her own ability to fend
for herself for the protection of traditional marriage, a choice that is
difficult to reverse later on in life."*® The pro-choice woman had
traded early marriage and childbearing for professional advance-
ment, also a choice that is difficult to reverse.’! Opportunity costs
to stay home with the baby are a lot higher for the typical pro-choice
woman; she may also have compromised her fertility by postponing
conception until she is in her 30s.142

Luker likens the life choices made by pro-life women to those
made by the peasants of the Vendee, the part of France that re-
mained loyal to the throne during the French Revolution, where re-
lationships between nobles and peasants were still “satisfying”
enough that the “brave new world” of the Revolution represented
more loss than gain.'¥* Andrea Dworkin put it more harshly:

Right-wing women see that within the system in which they live

they cannot make their bodies their own, but they can agree to
privatized male ownership: one-on-one, as it were. . . . They use sex

134 [4. at 200.

1851d. at 176.

136 LUKER, supra note 58, at 199-200.
137 Id, at 197.

138 Id.

139 4.

140 See id. at 199-200.

141 See id.

142VA, Ctr. FOR REPROD. MED., FERTILITY UPDATE (Mar. 2005), http://vcrmed.com/news/
newsletters/05-03_VCRM_newsletter.html (last visited Apr. 26, 2006).

143 LUKER, supra note 58, at 201.
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and babies to stay valuable because they need a home, food, and
clothing.1#

It is worth quoting Luker at length on this point, even though
the economic squeeze that has virtually required families to have
two incomes in order to keep their toe-hold in the middle-class,5
may have blurred some of these differences in the decades since
Luker did her research:

Having made a commitment to the traditional female roles of wife,

mother, and homemaker, pro-life women are limited in those kinds

of resources . . . they would need to compete in what has tradition-

ally been the male sphere, namely, the paid labor force . . . . In

consequence, anything that supports a traditional division of labor

into male and female worlds is, broadly speaking, in the interests of

pro-life women because that is where their resources lie. Con-

versely, such a traditional division of labor . . . is against the inter-

ests of pro-choice women because it limits their abilities to use the

valuable “male” resources that they have in relative abundance.

It is equally obvious that supporting abortion (and believing that

the embryo is not a person) is in the vested interests of pro-choice

women. Being so well equipped to compete in the male sphere,

they perceive any situation that both practically and symbolically

affirms the primacy of women’s reproductive roles as a real loss to

them. Practically, it devalues their social resources.46

In sum, being opposed to abortion—and therefore ascribing
high moral status to the human embryo—is connected to a number
of constitutive social conservative goals: traditional families, distinct
gender roles, nonacceptance of same-sex unions, and sex that is con-
fined within marriage. As Dolgin writes, “At base, discourse about
abortion concerns the parameters of relationships (especially within
families), the significance of gender in understandings of per-
sonhood, and the comparative value of autonomous individuality
and choice.”¥ From this perspective, if the embryo did not exist,
conservatives would have to invent it.

In contrast to women seeking abortions, people seeking IVF
are fulfilling relatively traditional family roles. Although some will
be lesbian and others will be single women, most are likely to be
married, and they obviously have devoted a great many emotional
and financial resources to the goal of having children.

44 ANDREA DworkiN, RIGHT WING WoMeN: THE Pouimics oF DOMESTICATED FEMALES 69
(1983). :

45 ELizABETH WARREN & AMELIA WARREN Tyacl, THE Two-INCOME TraP; WHY MIDDLE-
CLass MOTHERsS AND FATHERs ARE GoING Broke (2003).

146 LUKER, supra note 58, at 200-01.
147 Dolgin, supra note 57, at 154.
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V. CONCLUSION

If pro-life activists were concerned solely with saving “the un-
born” from destruction, IVF—with its virtually guaranteed wastage
of human embryos—should be a tempting target. However, activ-
ists have almost ignored IVF, even though its constitutional protec-
tions have never been tested, and even though the same destruction
of extracorporeal human embryos is the basis for the opposition to
human embryonic stem cell research. If it were true that pro-life
activists were motivated purely by concern for the embryo, we
would expect to see anti-IVF activism.

The continued hostility toward abortion, even to the earliest
form of possible abortion embodied in emergency contraception,
coupled with the absence of attacks on IVF, can best be described as
a relative indifference to the moral status of the embryo, but rather a
great deal of hostility toward economic equality of women, sexual
activity outside of marriage, and marriages that are not organized
along traditional gender lines. When conservative activists see
abortion, they see the destruction of embryos, yes, but they also see
women who are insisting on their equality in the workplace and on
marriages that are not organized around strong gender roles. When
conservatives see IVF, they largely ignore the destruction of em-
bryos, because they see heterosexual married couples going to great
lengths to have children. Thus, it appears that the crucial variable in
the equation is not the destruction of the embryo, but the behavior
and roles and possibilities open to women.!* Anti-abortion activists
claim to be motivated purely by concern for the unborn, but in fact
they are motivated primarily by concerns for the shape of society
and for the preservation of traditional gender roles.

18 Laurence H. Tribe makes a similar point when reflecting on the right-to-life response to
the case of Davis v. Davis, 842 S.W.2d 588 (Tenn. 1992), involving the disposition of frozen
embryos after divorce:

Many right-to-life advocates seem as unsure as others about the troubling issues
raised by the judge’s decision—about whether the frozen embryos should have
been treated as though they were microscopic babies. Yet if one of those same
embryos had been conceived in the usual fashion and was still inside Mrs. Davis,
these same people would quickly insist that the embryo be brought to term.
Why?

The answer must lie not in their views about the embryo as such but in their
views about nature in general, “natural” sex roles and sexual morality.

LauUreNcE H. TriBg, AsorTION: THE CLASS OF ABSOLUTES 235 (1990).
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