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heterosexuals and those with other sexual preferences, very often do not reflect
reasoned intellectual debate upon which the increasingly diverse members of
a political community can ground critical rules.42 Rather, we have a process in
which advocates who are already convinced of the rightness of their position
and the wrongness, not only of opposing views but even views that fail to be
fully aligned with their own,43 seek through aggressively formulated positions
on what is politically correct to impose standards and apply sanctions.44 The

42 Our refusal to deal honestly with the realities of law, society and intellect
reflects Aristotle's awareness that "man, when perfected is the best of animals,
but, when separated from law and justice, he is the worst of all;..." ARISTOTLE,
Politics, supra note 16, at bk. I, ch. 2. Right now it cannot be said we are the best
of animals. What little progress we appeared to have made over two centuries
is fast slipping away. This is in part because the distributional consequences of
accepting a particular position are increasingly high. We are using intellectual
arguments for political purposes in efforts to retain or obtain power and
privilege. Legal scholars and the special interest groups served by law are
conducting politically motivated intellectual guerrilla wars. Rather than the
desire to know, we are driven by the desire to achieve and dominate. The
process is similar to that of "faultfinding" which Hoffer describes in ERIC
HOFFER, THE TRUE BELIEVER: THOUGHTS ON THE NATURE OF MASS MOVEMENTS
(1963). There is a fundamental dishonesty and irresponsibility to much of our
purportedly intellectual work.

43 We are never satisfied. Since many legal scholars are deeply committed
to intensely felt political agendas, they seem to share the activist slogan, "if you
are not part of the solution, you are part of the problem!" Such attitudes leave
little space for balance, compromise or centrism. This is reflected in Aristotle's
observation:

The universal and chief cause of... revolutionary feeling [is] ...
the desire of equality, when men think that they are equal to
others who have more than themselves or, again, the desire of
inequality and superiority, when conceiving themselves to be
superior they think they have not more but the same or less
than their inferiors.

ARISTOTLE, Politics, supra note 16, at bk. V, ch. 2.
44 Despite our pretensions we have never been very tolerant. Political

correctness demands allegiance and adherence to a party line whether the
ideology is described as liberal or conservative. Such intolerance is a
predictable outgrowth of power, whoever wields it. "Liberalism . . .
immediately denied freedom to those who disagreed with it." JOHANNES
HIRSCHBERGER, A SHORTHISTORYOF WESTERN PHILOSOPHY 128 (1977). A recent
example of this intolerance involved Robert Casey, Governor of Pennsylvania,
who though himself a liberal (even though this should be irrelevant), was
prevented from giving a speech entitled "Can a liberal be pro-life?" at a
prestigious public forum. Casey had been prevented from presentinghis views
several months earlier at the Democratic national convention. See David E.
DeCrosse, Pro-life Liberal Silenced Again, PLAIN DEALER (Cleveland), Oct. 13,
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law school world is an impassioned hothouse of true believers unwilling or
unable to communicate.45 These true believers are seeking outcome, not
understanding, power, not truth.46 In so doing they have dehumanized not
only those they attack, but themselves.

This situation is caused in part, just as the repressive and unaware fanaticism
practiced by advocates of the status quo,47 by the angry and aggressive
fanaticism of zealotry which always lies barely suppressed within the
advocates of all causes, particularly the most just causes. At some point there
is an inherent dishonesty in the processes of rhetoric and advocacy. It often
creeps in on catfeet, subtle and devious, and we are left consciously unaware of
our own deviance. It also falls prey to Machiavellian rationalizations, ones we
allow ourselves because if we bother to think about it, we know the distortion
is justified by the good ends we seek, the "badness" of those who oppose us, or
the competitive need to "win."

This is the advocate's inevitable curse, one intensified by the
advocate-scholar's acceptance and internalization of the belief in the cause
being advanced.48 Political advocacy based on selected principles of justice is

1992, at B7. This rising phenomenon of intolerance gives renewed meaning to
Madison's warning voiced in the quote with which this article is introduced.

45 "[T]he faultfinding man of words, by persistent ridicule and denunciation,
shakes prevailing beliefs and loyalties, and familiarizes the masses with the
idea of change." HOFFER, supra note 42, at 127.

46Obviously the contest is for political power. The law is the new
battleground and some think that people who make important descisions
actually take the time to read what we write. With rare exception the
scholarship of law faculty has little effect on fundamental, as opposed to
technical, concerns. This point was made in Paul D. Carrington, Aftermath, in
ESSAYS FOR PATRICK ATIYAH 114 (Peter Cane & Jane Stapleton eds. 1991).

4 7 Those in power are at least as repressive and fanatical in maintaining their
power as those who attack them or even those whose ideas are simply a little
different. Persons in control of the instruments and institutions through which
power is applied, and rewards and sanctions distributed, are simply able to be
less obvious and more subtle in their behavior. Of course, they can become
quite ruthless if the more subtle mechanisms of control do not work. See
HOFFER, supra note 42: "There is a moment in the career of almost every
fault-finding man of words when a deferential or conciliatory gesture from
those in power may win him over to their side. At a certain stage, most men of
words are ready to become timeservers and courtiers." Id. at 121-22.

4 8 The attitude of zealotry is that of passionate belief. The intensity is often
transferable from one closely held belief to another. See HOFFER, supra note 42.
Hoffer offers the insight: "[All] mass movements are interchangeable. One
mass movement readily transforms itself into another. A religious movement
may develop into a social revolution or a nationalist movement; a social
revolution, into militant nationalism or a religious movement; a nationalist
movement into a social revolution or a religious movement." Id. at 26.

[Vol. 40:285
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both more dangerous and subjectively intense than advocacy pursued on
behalf of clients.49 Lawyers are trained to understand the importance of
dispassion and objectivity in providing representation to our clients. We
understand that if we identify too closely with our clients we lack the ability
to evaluate truth and untruth, significance and meaninglessness, distortion and
deviation. We have never been trained in law school to apply this same
understanding to our own scholarship.

Intellectually based advocacy now prevalent in much of legal scholarship
blurs the lines of judgment and objectivity.s° Rather than freeing our minds,
movements capture and repress the quality and scope of our thought, influence
our intellectual honesty and inhibit our awareness. We actually see the world
through the movement's eyes rather than our own. This is the danger of
bringing justice into our work at levels other than the most general and
theoretical. We must learn to do it without sacrificing truth and balance. I in no
way pretend in writing this that I know how to do it. I do know that
surrendering one's intellect to a movement, even those with which I share deep
beliefs, is not the way to achieve true clarity of vision and knowledge. It does,
however, generate power and this is the dilemma and choice faced by the
activist-scholar. Of course, traditional scholars are just as confined within the
blinding framework of their orthodoxy and its unchallenged assumptions and
methods.

These activist scholars are not untruthful but their perspectives are heavily
influenced by deeply felt experiences and their internalization of the values,
agendas and desired consequences of a particular political cause.51 The line

49 "Legal scholars are more than theorists of law; we are active agents in it
as well." Stone, supra note 29, at 1173. The danger is that active agency produces
subjectivity, and the more intense degrees of subjectivity and commitment
easily lead to distortion and intellectual blindness. Belonging to a particular
movement, scholarly ones included, immediately imposes limits on what the
scholar says and defines the world beyond the movement, which will reduce
the ability to engage in critique of either self or the core assumptions of the
movement.

50 Part of the problem is that most of us know we really don't know what

we are talking about. Consequently, even legal philosophers seek refuge
behind the apparent safety of formalistic systems that sound wonderfully
precise but actually say very little. HOFFER, supra note 42, at 121, concludes:
"There is apparently an irremediable insecurity at the core of every intellectual,
be he noncreative or creative. Even the most gifted and prolific seem to live a
life of eternal self-doubting .... "

51 Hobbes described six factors that lead to the dissolution of a political
community. See THOMAS HOBBES, THE LEVIATHAN, reprinted in GEORGE
CHRISTIE, JURISPRUDENCE (1973) [hereinafter HOBBES, LEVIATHAN]. These
factors include:

1. That every private man is Judge of Good and Evill actions ....
2. That whatsoever a man does against his Conscience, is Sirne;...
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between that which they study and critique, their experience and even their
definition of self is intermingled, overlapping and entangled. Nor are these
scholars necessarily wrong, but they are subjective and that subjectivity must
inevitably influence any fair interpretation of their work and of the positions
which they espouse in their teaching and scholarship. This same phenomenon
operates, albeit more subtly, in the work of the more traditional scholars who
have matured within a dominant orthodoxy, and fully accept its terms.

This problem is exacerbated because many of the most aggressive law faculty
are those who represent an internalized, personally experienced dimension of
injustice. This means they are at least in part gripped subjectively within the
data field upon which they are commenting. This is dangerous for individuals,
but when this becomes part of a movement, the intellectual independence and
neutrality essential to truth are at great risk.52

Some other highly critical law faculty, on the other hand, have had little
experience with the conditions of reality and law practice. Consequently, their
critiques are flattened and tend to exude an aura of unrealness. In either
context, the middle ground generated by an understanding of human and
political reality of the kind that can be gained only through experience is too
often missing from the analyses. 53 This was the part of the intellectual equation
Langdell failed to understand, or explicitly rejected. Of course, so did those in
the other scientific disciplines, so at least Langdell is among respectable
company.

The problem of perspective and balance is worsened in the law schools
because justice is an energy that bums hot. Seeking the substance of justice and

3. That Faith and Sanctity, are not to be attained by Study and Reason,
but by supernaturall Inspiration or Infusion...

Id. at 347.
52 "[M]odern man is beset by anxiety and a feeling of insecurity. He tries to

adapt to changes he cannot comprehend. The conflict of propaganda takes the
place of the debate of ideas." THE TECHNOLOGICAL SOCIETY, supra note 11, at
vii. See also JACQUES ELLUL, PROPAGANDA (1965).

5 3 Aristotle suggests the importance of experience, understanding and
judgment in explaining why the young may excel at speculative or
mathematical thought but are not thought of as possessing wisdom. "[W]hile
young men become geometricians and mathematicians and wise in matters
like these, it is thought that a young man of practical wisdom cannot be found.
The cause is that such wisdom is concerned not only with universals but with
particulars, which become familiar from experience .. " ARISTOTLE, Politics,
supra, note 16, at bk. 6, ch. 8. Practical wisdom is central to what law faculty do,
and this requires experiencing reality in sufficient doses to be able to
understand its measures and implications. Again, however, I want to
emphasize that this means only that the work of many legal scholars may need
to be examined and reinterpreted through the insights of experience, not that
the work cannot be important within its own limits.

[Vol. 40:285
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injustice can therefore become a dangerous exercise. 54 The closer our specific
perceptions of justice and injustice come to political and social reality, the more
intense and searing the flame.55 There is a price to be paid when questions of
justice are brought into the university law school, just as there has long been
one exacted for failing to do so. 56 We must be extremely careful about how we
focus on the concerns of a just law and legal system.57 It must be done fairly,

54 1t is dangerous because true inquiry into justice will almost inevitably
involve a critique of injustice and the existing system of -power. Since
universities are bound intimately to the dominant institutions of society,
regardless of our rhetoric, a justice-based critique will offend. Those who
offend risk being the object of sanctions and the consequences of their attempts
to reveal the truth. Most, including law faculty, take the much safer path of
prudence. This is reflected in Berger's observation that, "[olne moves within
society within carefully defined systems of power and prestige. And once one
knows how to locate oneself, one also knows that there is not an awful lot that
one can do about this." PETER BERGER, INVITATIONTO SOCIOLOGY 66 (1963). Even
more telling is Berger's conclusion that most of the time we do not want to do
anything about the condition.

55 jacques Ellul writes:
[Piropaganda seeks to induce action, adherence, and participation-
with as little thought as possible. According to propaganda, it is
useless, even harmful for man to think; thinking prevents him from
acting with the required righteousness and simplicity.

An example that shows the radical devaluation of thought is
the transformation of words in propaganda; there, language,
the instrument of the mind, becomes "pure sound," a symbol
directly evoking feelings and reflexes.

[This creates a] dissociation between the verbal universe in
which propaganda makes us live, and reality.

PROPAGANDA, supra note 52, at 180.
56 Ruth Anshen concludes: "[M]an is that being on earth who does not have

language. Man is language." RUTH ANSHEN, LANGUAGE: AN ENQUIRY INTO ITS
MEANING AND FUNCTIONS 3 (1983). Given what we are saying about how
devotedly we have gone about avoiding the language of justice, fairness,
injustice, right and wrong and the like, it is arguable that the "language" of man,
or human, individually and collectively, is a much too thin and limiting dialect.
If our substantive being is defined by the richness of our concepts, and what
might be called the deep linguistic structure by which we create much of what
we are as humans, then when it comes to justice we are still babbling with
pidgin-English and sign language.

57 jacques Ellul defines the outcome of a dehumanized society as one in
which the individual will no longer be able, materially or spiritually, to
disengage himself from society. THE TECHNOLOGICAL SOCIETY, supra note 11,
at 139.

19921
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openly and systematically, something increasingly absent from our
impassioned polemics. Law faculty must ask what is unique about the law
itself. Law faculty must also ask what is significant about the processes,
structures, and instruments through which the law is applied and created.
What is it in legal education, the legal profession or the judiciary, that is related
to, helps to achieve or subvert, or in some way works to affect ideas of justice.58

What are the justice-oriented questions that, even if ultimately unanswerable,
nonetheless illuminate our dialogues and judgments?59 The most fundamental
question, however, is that which begins from within each of us. Rather than
externalizing justice, we must begin to internalize it, seeking in the process to
better understand our natures and our ideals. We must begin within ourselves
and define a new, post-Langdellian ideal that rejoins the schism that his
methodological suppositions helped to generate. 60

One of the main difficulties with pursuing justice only at theoretical levels
is that it means and can be made to mean many different things in a wide
variety of contexts.6 1 Is justice, for example, a mystical, magical grail that has
touched the lips of God, or is it a kind of intangible life-giving substance
equivalent to water, air, food, etc., without which we humans cannot survive?62

On one level, for example, justice is cosmic, the very mind or motive force of
the universe or God, or emanations from the pattern of deep principles em-

58 "Explicit consideration of what the nature of legal institutions might be in

a just society remained terra incognita." Teaching of Law, supra note 5, at 461. If
we cleverly avoid considering the hard questions, we avoid confronting power
and the limits of our own knowledge.

59 -[T]eaching may make explicit those considerations of justice that...
institutions instinctively prefer to keep implicit and silent." Teaching of Law,
supra note 5, at 471.

60 See discussion infra part X.
61 The concepts of justice are hypothetical, and no part of justice
is self-evidently just but may always be called upon to justify

itself. The role of particular, clear, and distinct values, ends, and
standards is to guide and illumine judgment incrementally, but
in constantly occurring and important phases of legal judgment,
justice is problematic.

EDWIN GARLAN, LEGAL REALISM AND JUSTICE 125 (1941).
62 In this view, if we fail to accept our impulse to do justice, we are like the

wretched souls Dante described: "This miserable fate suffer the wretched souls
of those, who lived without or praise or blame, with that ill band of angels
mix'd, nor who rebellious proved, nor yet were true to God, but for themselves
were only." DANTE ALIGHIERI, INFERNO 14 (Paddington Press 1976).

[Vol. 40:285
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bedded by our Creator in the structure of existence.63 On another level, justice
can be seen in the choice to cut a two-thousand year old Sequoia, converting it
from a living, stately giant to an inanimate board feet of lumber, or the
willingness to extinguish a species of owls due to our own failure to plan
sustainable economic activity.64

How is justice realized on the level of specific acts or omissions between
individual entities or groups, and, as the example of the Sequoia impliedly asks,
is sentience a necessary condition of the existence and definition of justice? Are
humans part of a natural order in which justice is a wide and richly textured
value and force integral to all elements of our universal reality, or is justice only
a matter of the specific affairs of the human species relevant in relation to
human concerns and interactions? 65 I ask these particular questions because
Aristotle described justice as "the highest virtue," arguing that the special
essence of justice is that it exists not only for ourselves but in relation to how
we behave toward others.66

63A fundamental principle was articulated by Thomas Hobbes in a
statement that clearly reflects a belief in natural law, God, Reason, and the
Golden Rule. "The Laws of Nature therefore need not any publicity, nor
Proclamation; as being contained in this one sentence approved by all the
world, Do not that to another, which thou thinkest unreasonable to be done by another
to thy selfe." HOBBES, LEVIATHAN, supra note 51, at 340 (emphasis added).

6"We positivists tend to manufacture our justice as an anthropomorphic
phenomenon. This puts humans at the Judeo-Christian center of the universe
in which God created everything to serve our needs. As environmentalists
know, this concept is not only indefensibly arrogant, but has had destructive
effects on humans as well as the species we ruthlessly exploit. See, e.g., J. Baird
Callicott, La Nature est morte, vive la nature! 22 HASTINGS CENTER REP. 17 (1992);
JOHN A. PASSMORE, MAN'S RESPONSIBILITY FOR NATURE (1974).

65 "Let us assume then that the best life, both for individuals and states, is
the life of virtue, when virtue has external goods enough for the performance of good
actions." ARISTOTLE, Politics, supra note 16, at bk. VII, ch. 2 (emphasis added).
See also ARISTOTLE, Nichomachean Ethics, in 2 THE WORKS OF ARISTOTLE (W.D.
Ross trans., 1952) [hereinafter ARISTOTLE, Nichomachean Ethics]. Bringing
everyone into a position of adequate resources and social "goods" that allow
the possibility of human flourishing is a fundamental condition of justice, or
ought to be, regardless of one's politics. See, e.g., D'Amato & Chopra, supra note
3.

66 'This form of justice, then, is complete virtue . . . in relation to our

neighbor. And therefore justice is often thought to be the greatest of virtues,
and neither evening nor morning star is so wonderful; and proverbially in
justice is every virtue comprehended." Aristotle, Nichonachean Ethics, supra
note 65, at 58. "And it is complete virtue in its fullest sense, because it is the
actual exercise of complete virtue. It is complete because he who possesses it
can exercise his virtue not only in himself but towards his neighbor also...."
Id. "[Jjustice, alone of the virtues is thought to be "another's good," because it
is related to our neighbors; for it does what is advantageous to another." Id. For
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IV. JUSTICE ASCHOICE

Whether we ask such questions about the meaning and nature of justice, how
we ask them, and how we choose to answer them are critical considerations.
How we demonstrate the validity of the answer is equally critical. 67 This is
because the particular answers we choose about the origin, nature and content
of justice help define the conditions and terms of society that we are likely to
consider legitimate. 68 What the Langdellian legal scientists and most law
faculty since then have failed to understand or sought to ignore is that we still
make covert choices about the answers to these questions, consciously or
unconsciously, choately or inchoately.69

We must make these choices. To refuse to choose is inevitably itself a choice.
WL cannot escape them in our reasoning and decisions as judges, lawyers,
legislators, law professors and citizens because they are the grounding
principles of our decisions and doctrines. 70 We can pretend that the choices

an assessment of how difficult it has been for us to apply this concept see,
ALASDAIR MACINTYRE, AFTER VIRTUE: A STUDY OF MORAL THEORY (1984),
particularly chapter 17, Justice as a Virtue: Changing Conceptions at 244.

67 To the extent the efforts of the Legal Realists had begun to push law

schools in this direction, World War II stalled their momentum. Jerold
Auerbach suggests that after the war, and in the troubling context of Korea,
Cold War politics and McCarthyism, "[t]he only recourse was a retreat to
legalism, craft, and reason, the distinctive contribution of postwar educational
theory." Teaching of Law, supra note 5, at 462 (footnote omitted).

68 One of the most fundamental premises is that of equality. It has been with

us for awhile and we still argue about its meaning and limits. "All men think
justice to be a sort of equality;... " ARISTOTLE, Politics, supra note 16, at bk. III,
ch. 11 (28). But Aristotle never sought to develop this aspect of his political
theory, instead showing the many problems with the abilities of real societies
being able to resolve the equationof equality and the often competing principle
of merit. This, of course, is one reason the extremely practical Aristotle
described judges as the critical mechanism for restoring a disturbed balance,
or proportion, and equality through their judgments.

6 9 [T]he mystery-of law in modem society... [is] how [to] retain

any belief in the immanence of law, in its superiority to our indivi-
dual, temporary needs, after we have adopted a whole-hearted
modem belief in its instrumentality? How continue to believe that
something about our law is changeless after we have discovered that
it may be infinitely plastic? How believe that in some sense the basic
laws of society are given us by God, after we have become convinced
that we have given them to ourselves.

DANIEL BOORSTIN, THE DECLINE OF. RADICALISM 75-76. (For Boorstin's
description of how we have resolved this dilemma, see infra note 71.)

70 "All we can do by reasoning is to learn that if ourfirst assertion is true, then

all the implications, which follow from it according to the laws of valid
reasoning, must also be true. But the laws of reasoning are silent concerning

[Vol. 40:285
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were part of the historical social contract, derived from a non-existent state of
nature or hypothetical original position, dependent on scientific principles,
human nature, or God. We invent such legitimating constructs because we need
something larger than ourselves on which to ground our political systems. 71

This is because we are afraid to face the reality of our rather violent and nasty
selves and the responsibility the freedom of choice imposes.72 Our fictions are
less an indication of our lack of knowledge or of our ability to understand than
they are an indication of our fear of the implications and consequences of the
truth. We fear telling the emperor he is naked.

The truth is far simpler than we pretend. The truths of justice are within us.
The only certainty is that we are the responsible center of our political, legal
and moral universe. It is a troubling and existentialist truth, but we can
demonstrate the validity of nothing else. At a minimum, therefore, we must
accept that it is our responsibility to understand that we are the architects of

the truth the truth of the crucial first premise." FREEMAN & APPEL, supra note
37, at 71. A book just published by Cambridge University Press applies what
the authors call the "attitudinal model" for evaluating the decisions of the U.S.
Supreme Court. Jeffrey Segal and Harold Spaeth use the U.S. Supreme Court
Data Base to examine all phases of the Court's decision-making processes,
allegedly being able to predict the Court's behavior with a greater degree of
accuracy than with what is called the "legal model" of analysis. The authors'
premise is that the Justices of the Supreme Court make their decisions based
on attitudes and values, not the "plain meaning" of language, the alleged intent
of the Framers of the Constitution, or precedent. See JEFFREY A. SEGAL &
HAROLD J. SPAETH, THE SUPREME COURT AND THE ATTTUDINAL MODEL (1992).

71 Daniel Boorstin describes the need for a legitimating principle:
The discovery, or even the belief that man could make his own laws,

was burdensome .... [N]early every man knew in his own heart the
vagueness of his own knowledge and the uncertainty of his own
wisdom about his society. Scrupulous men were troubled to think that
their society was governed by a'wisdom no greater no greater than
their own.

BOORSTIN, supra note 69, at 73.

For us, the idea of a constitution-a fundamental law which in some
strange way is less changeable than the ordinary instruments of
legislative-has had a peculiar therapeutic attraction.... We retain an
incurable belief that constitutions are born but not made....

Id. at 88.

72Why has government been instituted at all? Because the passions of
men will not conform to the dictates of reason and justice, without
constraint. Has it been found that bodies of men act with more rectitude
or greater disinterestedness than individuals? The contrary of this has
been inferred by all accurate observers of the conduct of mankind; and
the inference is founded upon obvious reasons.

THE FEDERALIST No. 15, at 96 (Alexander Hamilton) (Jacob E. Cooke, 1961).

19921
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justice. Therefore, the quality and intensity of justice emerges from within us.
We choose, we accept, we generate the principles of justice not only as atomistic
individuals, but as a community of humans committed to a positive vision of
a just society. We choose the fundamental terms.

Private property, for example, is nothing more nor less than a proposition
containing an implicit assertion about the just, fair, and necessary conditions
of society.73 It is, of course, also a justification for keeping what one has seized.
The minimalist state, such as forms the basis of Robert Nozick's philosophy, is
also a major statement about what is just 74 and a way of keeping what one has
seized. So is the Marxist principle of "from each according to his ability, to each
according to his need. "75 This principle not only allowed a complete
restructuring of ownership and property rights, legitimating an enormous
abuse of power, it simultaneously served as a justification for seizing more.
Each principle is an implicit claim about such fundamental matters as human
nature, the appropriate functions of government, and the validity of
distributions of rights, privileges and resources. 76 Each is also a principle of
empowerment and of human nature. Private property, the "free market," the
minimal state, and Marxism are potent metaphysical preconditions that, once

73 The first man, who after enclosing a piece of ground, took it into
his head to say, "This is mine," and found people simple enough to
believe him, was the true founder of civil society. How many crimes,
how many wars, how many murders .. would that [other] man have
saved the human species, who pulling up the stakes or filling up the
ditches should have cried to his fellows: Be sure not to listen to this
imposter; you are lost if you forget that the fruits of the earth belong
equally to us all, and the earth itself to nobody!

JEAN JACQUES ROUSSEAU, A DISCOURSE UPON THE ORIGINANDTHE FOUNDATION
OF THE INEQUITY AMONG MANKIND 202 (Vol. 34 Harvard Classics edition,
Charles W. Eliot ed., 1980).

74 See ROBERT NOZICK, ANARCHY, STATE AND UTOPIA (1976). Such works can
muster arguments about why such a system is preferable to others, but cannot
prove anything about the basic principle used to ground the preferred system,
yet we recycle these ideas each generation, cloaking them in new clothes that
attempt to mask the lack of a foundation. It is as Maxine Green describes, infra
note 75.

75 ,"Ancient images, abstractions, and slogans too often hang like veils ... 
TEACHER AS STRANGER, supra note 10, at 80. See ALLEN E. BUCHANAN, MARX
AND JUSTICE: THE RADICAL CRITIQUE OF LIBERALISM (1982).

76 "The stereotype, which is stable, helps man to avoid thinking, to take a
personal position, to form his own opinion." Ellul speaks of stereotypes and
symbols as involved in a process in which, "[piropanganda gives the individual
the stereotypes he no longer takes the trouble to work out for himself; it
furnishes these in the form of labels, slogans, ready-made judgments. It
transforms ideas into slogans, and by giving the "word", convinces the
individual that he has an opinion." See ELLUL, supra note 52, at 163-64.

[Vol. 40:285
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chosen, lead inevitably to distinct positions concerning what is just. They are
devices of power and legitimation and, as such, ones of justice and injustice.
Regardless of our attempts to reject such first principles, whether we label them
metaphysics or natural law, they are inescapable. Our responsibility as active
scholars is to penetrate to their fundamental assumptions, their truth
conditions and their real consequences.77

Like the rancorous arguments over original intent and the appropriate
methods of judicial interpretation of the Constitution, not one of these
metaphysical propositions can be proved as opposed to believed in or chosen. 78

I can argue, assert premises and attempt to muster supporting. evidence, give
my belief or opinion,79 speak more or less eloquently about my positions,
collect examples that seem to make the best sense, and find the statements of

77This is why we struggle so aggressively over ideas such as the right to
privacy and economic efficiency in a non-existent free market. Privacy either
limits state intervention or justifies desired behavior. A reliance on efficiency
and wealth creation as a meta-value allows the rejection of others' values. Each
has profound implications.

78Rousseau commented on the metaphysical dilemma of logic, in which
regardless of how precise and meticulous the methodology, there must be an
initial premise on which to ground the chain. In philosophy, law, and justice
the chains have often been grounded on sand. Rousseau admits, "The
philosophers, who have examined the foundations of society, have, every one
of them, perceived the necessity of tracing it back to a state of nature, but not
one of them has ever arrived there." ROUSSEAU, supra note 73, at 168. For an
assessment of Rousseau's use of the concept of the state of nature see Scott, supra
note 19. See also GEORGE A. AKERLOF, AN ECONOMIC THEORIST'S BOOK OF TALES
(1984), making a similar observation about economic thought.

79 "The fact that reasonable men may differ in their judgments does not
imply that they are merely expressing some personal preference or a mere
groundless opinion. It implies only that the subject matter of their views is
appropriate for judgment rather than knowledge." THOMAS GREEN, THE
ACTIVITIES OF TEACHING 178 (1971). Edmond Cahn quotes approvingly theuse
of a judge's educated sense of right and wrong in the process of deciding cases,
observing that "many influences [including unthinking judges] have combined
to obscure the soundness of ... Gray's analysis." Gray's position is that:

We all agree that many cases should be decided by the courts on
notions of right and wrong, and of course everyone will agree that a
judge is likely to share the notions of right and wrong prevalent in
the community in which he lives; but suppose in a case where there
is nothing to guide him but notions of right and wrong, that his notions
of right and wrong differ from those of the community,-which ought
he to follow--his own notions, or the notions of the community?... I
believe he should follow his own notions.

EDMOND CAHN, THE MORAL DECISION 302 (1955) (quoting JOHN CHIPMAN
GRAY, THE NATURE AND THE SOURCES OF THE LAW 287 (2d ed. 1921)).
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others that strike me as compelling. 80 I cannot, however, prove the nature,
content and functions of justice, as opposed to choosing and justifying those
which make the most sense to me.

Even Aristotle's descriptions of justice, which I often use, or Rawls's closely
related idea of justice as fairness, do not provide answers as opposed to
ammunition in support of our particular choices.8 1 They are only more or less
well-reasoned rhetorical arguments about which I can make choices. Stripped
down to basics, therefore, our views about justice and injustice are belief systems,
some of which compete with each other, particularly at applied levels of action,
each representing a set of values that has been inculcated within us at some
point by parents, teachers, peers, experiences, churches, readings, television,
etc. We learn the values and internalize them to be brought out when we need
them.82

This does not mean that the impulse to justice, or God, or food, sex,
territoriality and dominance do not emerge from genetically imprinted
characteristics of the human species as a reasonably sophisticated animal. It
seems obvious that our basic biological nature does have much to do with our
behavior. But admitting that to be a valid point by itself establishes almost
nothing other than that we should seek to understand these characteristics
better and should take them into account in setting our limits. We may be able
to ground arguments for justice in such things as genetic urges and species
preservation, in animalistic tendencies toward aggression, territoriality and

8 0 0ne such fundamental principle is equality. "[E]quality is of two kinds,
numerical and proportional .... Men agree that justice in the abstract is
proportion, but they differ in that some think that if they are equal in any
respect they are equal absolutely ...." ARISTOTLE, Politics, supra note 16. See
also, e.g., AKERLOF, supra note 78. "Since the publication of The Wealth of Nations,
economists have built an entire profession on a single powerful theory of
human behavior based on a few simple assumptions." Id. at 123.

81 See generally the discussion of justice and injustice in ARISTOTLE,

Nichomachean Ethics, supra note 65, at bk. V. This includes particular justice
which is separated into distributive and rectificatory justice, with distributive
justice concerned with "distributions of honour or money or the other things
that fall to be divided among those who have a share in the constitution..."
and, "one is that which plays a rectifying part in transactions between man and
man." Id. at bk. V, ch. 2.

82 How this works has been explained with exceptional clarity by Thomas
Green: "Every mind is fettered at some point, ridden with presuppositions and
stereotypes that stand in the way of mental freedom." GREEN, supra note 79, at
51. 'IA] person may hold a belief because it is supported by the evidence, or.
.may accept the evidence because it happens to support a belief he already

holds." Id. at 48. "It is possible to hold conflicting sets of beliefs as
psychologically central because we tend to order our beliefs in little clusters
encrusted about, as it were, with a protective shield that prevents any
cross-fertilization among them or any confrontation between them." Id. at 47.
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social clustering.83 Such characteristics are not entirely irrelevant. But if we are
being honest with ourselves, these characteristics do not tell us very much
about what is just but tell us more about the traps and limits that our innate
biological factors create and impose.84 These ideas may explain something
about why we tend to behave in ways we consider unjust and vicious, or why
we fear or punish those not of our "herd" or tribe. They will not establish,
however, the conditions of a system that most of us would want to describe as
just.

Arguments about justice that derive from biological factors and innate drives
and characteristics are necessarily incomplete. Each represents only a small
part of what we would have to know in order to understand the workings of
a potential construct of justice. Even then they would be inadequate, and to
some extent dangerous, because they would not be able to take into account
the special architecture of a just society that we would choose to create rather
than the consequences of an unjust society appropriate to the nature of our
species in its natural, savage or bestial state. The related quests to first
understand and then to realize justice are in fact part of the human attempt to
transcend the limits and barbarism of our biological natures and to behave
toward each other in ways that, at a minimum, neutralize our innate savagery
and even go beyond that minimum to emphasize and nurture the best of our
characteristics. 85 The very premises of the Rule of Law are in large part such a

83 One metaphysically generated vision of the social nature of humanity is
represented by the statement, "[tihe intelligence of the universe is social." See
MARCUS AURELIUS, MEDITATIONS (G.M.A. Grube trans., 1958). The scientific
end of the spectrum can be found in EDWARD 0. WILSON, ON HUMAN NATURE
(1978), in which a biological basis is sought for human values and behavior.
Wilson argues:

[LIet me state in briefest terms the basis of the second dilemma ....
[Innate censors and motivators exist in the brain that deeply and
unconsciously affect our ethical premises; from these roots, morality
evolved as instinct. If that perception is correct, science may soon be in
a position to investigate the very origin and meaning of human values,
from which all ethical pronouncements and much of political practice flow.

Id. at5.
84 Green made the following observation about Aristotle:
[He] recognized that the exercise of what he called phronesis, practical
wisdom, was central to both politics and morality. Phronesis, according
to Aristotle, was one of the intellectual virtues, and it was simultaneously
a necessary ingredient in the exercise of any of the moral virtues and
was incapable of being exercised independently of the moral virtues.

GREEN, supra note 79, at 177.
85 ,"Again, men have no pleasure, but on the contrary a great deal of grief, in

keeping company where there is no power able to over awe them all. For every
man looketh that his companion should value him at the same rate he sets upon
himself .... HOBBES, LEVIATHAN, supra note 51, at 404.
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