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I. INTRODU<::TION 

"Ohio has no legislative history." Have you heard someone say this recently? 
Perhaps another attorney, a law student, or even a lobbyist or legislator? 
Perhaps you have said it yourself, sagely and confidently? If you are so sure, 

1 B.S., The Ohio State University; M.A., The University of Chicago; J.D., 1998, The 
Ohio State University College of Law. I am particularly grateful to Professor James J. 
Brudney of the Ohio State University College of Law for encouraging me to write about 
the creation and use oflegislative history in Ohio, and for his comments and suggestions 
on earlier drafts of this article. I also thank Nancy Rapoport, DennisPapp, Tatia Gibbons, 
Ann Thielke, and Alan Wernick for their comments. I thank the staff of Ohio Legislative 
Service Commission for their patience and cooperation as I studied Ohio legislative 
process, particularly Shelagh Baker, who provided valuable guidance and training. Any 
errors are my own. 
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how do you know? If Ohio has no legislative history, what is it that the Ohio 
Supreme Court and other Ohio courts have been using and referring to as 
legislative history in at least fifty cases since 1980? 

Why do commentators persist in the belief that there is no legislative history 
in Ohio when there are so many contrary signals? Does it have something to 
do with a limited definition of legislative history? Is there a misunderstanding 
about the link between different political cultures and the records kept within 
those cultures? Are we in the midst of a time lag before lawyers in Ohio 
recognize Ohio's particular form of legislative history? Do some lawyers have 
inside information that others do not have access to? Or are many instead 
ignoring what is both obvious and readily available? 

In this article I will explore what seems to be a prevailing formal view about 
Ohio legislative history, and the contradictory signals expressed by the Ohio 
Revised Code and the courts, particularly the Ohio Supreme Court. State 
statutes are not created in a vacuum. The state legislature has a professional 
staff. Records are made and preserved. These records include not only all 
versions of bills, but also analyses of these bills and of their impact on existing 
law. Ohio courts often cite these records and analyses in decisions. 

The true story about Ohio's legislative history was never simple, and it is 
now a story in the process of change. Telling the story is like putting together 
a puzzle, except the pieces of this puzzle won't arrive in one box. 

In Part Two, I consider the prevailing assumptions about legislative history 
in Ohio. In Part Three, I examine the reality of judicial use of legislative history 
in Ohio; Part Four describes the Ohio Legislative Service Commission and its 
non-partisan legislative staff. Part Five compares federal and Ohio legislative 
history, and argues that Ohio's legislative process and history are rooted in its 
political culture. In Part Six, I look at the accessibility of Ohio legislative history 
and the identities of the lawyers who have used Ohio legislative history in their 
arguments before courts. When I conclude, I hope to have convinced you to 
view these things through altered lenses and to consider a different possibility: 
there is legislative history in Ohio after all. 

II. LEGISLATIVE HISTORY IN OHIO - THE FORMAL VIEW: COMMON PERCEPTIONS 

AND CONTRADICTORY SIGNALS 

There is an assumption in recent commentaries on Ohio statutes that Ohio 
legislative history does not exist.2 A 1991law review note declares that "due to 
the lack of legislative history in Ohio, it is impossible to ascertain exactly what 
the Ohio legislators contemplated when they passed the Pattern of Corrupt 

2See, e.g., Benson A. Wolman, Separation Anxiety: Free Exercise Versus Equal 
Protection, 47 OHIO ST. L.J. 453,462 (1986) (although criticizing the federal district court's 
literal reading of an Ohio statute and noting the court's reference to "the absence of any 
legislative history ... ;" the author does not challenge the court's statement regarding 
the absence of legislative history). 

2https://engagedscholarship.csuohio.edu/clevstlrev/vol46/iss1/5
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Activities Law."3 The author then refers the reader to an earlier footnote where 
he makes use of Comments in the Legislative Service Commission (LSC) 
Summary of Enactments describing the expected effect of the new law.4 Here 
the author diligently tracks down what Ohio courts have in fact referred to as 
legislative history, but he does not acknowledge it as legislative history.5 The 
author may not know the value of what he has found or he may have a different 
opinion about the identity of what he has used. Alternatively, perhaps the 
Summary of Enactments was not helpful or enlightening in this instance. 

In another recent article, a different commentator stated there is no 
legislative history in Ohio,6 and cited a 1971 case, State v. Dickinson,7 as support. 
Using Ohio's perceived lack of history as a contrast, the commentator later 
analyzed the legislative history of a closely related federal statute.S 

It is important to put the Dickinson decision in proper perspective; Dickinson 
deserves to be demystified. At issue in Dickinson was the intent of the legislature 
regarding the definition of the word "another" in the vehicular homicide 
statute.9 The Ohio Supreme Court first examined the grammatical construction 
of section 4511.181 of the Ohio Revised Code to determine if a viable unborn 
fetus was within the scope of the phrase "the death of another" in a vehicular 
homicide law. It determined that the word "another" was used by the General 
Assembly with reference to the word "person" in the first part of the sentence, 
"No person shall deliberately cause the death of another." 10 The court consulted 
section 451l.Ol(V), which defined person as "every natural person" and was in 
pari materia with section 4511.181, and then consulted Webster's Dictionary, 
which defined "natural" as existing from birth. These sources indicated that the 

3Donald Cosmo Ligorio, Note, Ohio's Pattern of Corrupt Activities Law: Ohio Revised 
Code Sections 2923.31-.36, 17 DAYTON L. REv. 279,284 n.43 (1991) (comparing Ohio law, 
federal law, and the law of other states regarding racketeering). 

4Jd. at 281, n.l2. The Summary of Enactments the author refers to is a summary of 
Legislative Service Commission analyses of bills enacted during each General Assembly 
and published by LSC. Id. Bill analyses will be described and discussed extensively later 
in this article. 

5See id. at 280,281,284, 304 n.160. 

6See Max Kravitz, Ohio's Administrative License Suspension: A Double jeopardy and 
Due Process Analysis, 29 AKRON L. REv. 123 (1996). 

7State v. Dickinson, 275 N.E.2d 599 (Ohio 1971). 

BSee Kravitz supra note 6, at 159-63; see also Thomas R. Goots, Comment, "A Thug 
in Prison Cannot Shoot Your Sister": Ohio Appears Ready to Resurrect the Habitual Criminal 
Statute-Will it Withstand an Eighth Amendment Challenge? 28 AKRON L. REv. 253, 270 & 
n.121 (1995)(asserting a lack of state legislative history). 

9See Dickinson, 275 N.E.2dat600 (citing OHIO REv. CODE ANN.§ 4511.181 (Anderson 
1990)). The vehicular homicide statute is now found in sections 2903.06-.07. 

10Jd. 
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General Assembly did not intend the word "person" to include a viable unborn 
fetus.ll 

The court then went on to make the following statement: "To substantiate 
this intent, this court will look beyond the statute. . . . Further, since no 
legislative history of statutes is maintained in Ohio, we must look to the source 
of the statute and to judicial pronouncements to determine the meaning of the 
word in question."12 There is no evidence in the lower court decisions of any 
attempt to introduce legislative history, so apparently none was rejected.13 

Interestingly, after the court remarked that no legislative history is 
maintained in Ohio, it proceeded in the next paragraph to discuss the history 
of section 4511.181 and how this history indicated that there had been little 
change in the pertinent wording of this statute since it first became law.l4 The 
court was looking at earlier versions of the homicide statute, going back in time 
to the laws of Northwest Territory, and also to the 1935 Ohio statute that created 
the additional offense of manslaughter in the second degree .IS 

One might surmise that the court was referring to another type of legislative 
history when it declared that none was maintained in Ohio. The previous 
version of a law is a type of legislative history, and this type of history is 
maintained in Ohio.l6 

Absent from Dickinson is a citation to the Ohio Supreme Court's decision one 
term earlier in Cleveland Trust Co. v. Eaton. The court in Eaton refused to rely 
upon a particular bill analysis from LSC as evidence of legislative intent in that 
instance.17 The Dickinson court does not cite Eaton as authority, and there is no 
evidence that a LSC bill analysis was offered in argument. 

llJd. 

l2Jd. 

13 See State v. Dickinson, 248 N.E.2d 458 (Ohio Misc. 1969), rev' d, 263 N.E.2d 253 (Ohio 
Ct. App. 1970). 

l4See Dickinson, 275 N.E.2d at 600. 

l5Jd. at 601 & n.3. 

l6See DAVID M. GOLD, OHIO LEG. SERV. COMM'N, A GUIDEW LEGISLATIVE HISTORY IN 
0HI03. 

I d. 

A researcher may begin the examination of a statute's legislative 
history by comparing the statute in question with its predecessor 
or successor acts. The versions of the Revised Code published by 
Anderson and Baldwin include after each section citations to earlier 
codifications and to the session laws that enacted or amended the 
section .... Until1927, the session laws did not indicate the changes 
in existing law made by each new act; to determine what they were 
the researcher must set the old and new laws side by side and 
compare them. 

17Cleveland Trust Co. v. Eaton, 256 N.E.2d 198 (Ohio 1970) (reporting that a LSC bill 
analysis was offered as evidence of legislative intent by appellee Eaton's attorneys, and 
was rejected as such by the court). See discussion infra Part III. 

4https://engagedscholarship.csuohio.edu/clevstlrev/vol46/iss1/5
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A number of clues in Dickinson suggest that the court was talking about a 
detailed legislative record of commentary on a pending bill similar to that 
generated by Congress when it stated that no legislative history was 
maintained in Ohio. It did look at past versions of statutes, and thus could not 
have meant that Ohio did not keep records of old versions of statutes. It did 
not refer to the recent Eaton decision, so it may not have been rejecting that 
particular form of history.lB 

Numerous authors have used LSC bill analyses and other LSC sources to aid 
in understanding a new development in state law. Most of these authors use 
the sources without making definitive statements about whether or not 
legislative history exists in Ohio. One author stands out by directly 
acknowledging LSC bill analyses as helpful in determining legislative intent.l9 
In 1983 and 1985, commentators demonstrated familiarity with LSC sources.20 
In 1994 and 1995, commentators referred to LSC documents for information 
about legislation.21 Several out-of-state journals have cited LSC interim 
research reports as part of nationwide surveys on broad topics.22 Law journal 
student notes make use of LSC materials to understand recent development in 
the law; some use the LSC materials to understand the legislative intent 
without explicitly acknowledging the source as legislative history.23 Others 

18Contrast this with Max Kravitz's article citing Dickinson. Perhaps Kravitz meant 
that Ohio did not have legislative history comparable in scope and scale to that of 
Congress. He may also have believed that the appropriate standard for legislative 
history was a federal standard, and Ohio and federal legislative history are not the same 
in format, scope or quantity. See generally Kravitz, supra note 6. 

19 See James Leonard, A Select Annotated Bibliography of Ohio Practice Materials, 17 OHio 
N.U.L. REv. 265,270-72 (1991) (describing the research sources in Ohio that are useful 
for determining legislative intent and including LSC bill analyses as useful sources). 

20See Charles E. Wilson, The Replacement of Lawful Economic Strikers in the Public Sector 
in Ohio,46 OHIO ST. L.J. 639,664 & n.175 (1985) (citing an interview with a LSC research 
associate); James T. O'Reilly and Neil Gath, Structures and Conflicts: Ohio's Collective 
Bargaining Law for Public Employees, 44 OHIO ST. L.J. 891,909, 918 (1983) (citing LSC bill 
analyses). 

21See Louis F. Lobenhofer, Limited Liability Entities in Ohio: A Primer on the Limited 
Liability Company and Partnership with Limited Liability, Their Substantive and Tax Aspects, 
21 OmoN.U.L. REv. 39, 102n.515 (1994);TeriG. Rasmussen, New Laws Governing Checks 
and Negotiable Instruments Under U.C.C. Articles 3 and 4: What Does it Mean to Financial 
Institutions in Ohio? 24 CAP. U.L. REv. 507, 511 n.7 (1995). 

22See Samuel R. Gross and Robert Mauro, Patterns of Death: An Analysis of Racial 
Disparities in Capital Sentencing and Homicide Victimization, 37 STAN. L. REv. 27, 40 n.52 
(1984) (citing Ohio Legislative Service Staff Research Report No. 46 on Capital 
Punishment, 1961); Yao Apasu-Gbotsu, Survey, The Constitutional Right to Privacy in the 
Context of Homosexual Activity, 40 U. MIAMI L. REv. 521, 655 (1986) (citing a Ohio 
Legislative Service Commission Summary of a part of the new criminal code, 1972). 

23 See Susan R. Bell, Comment, Ohio Gets Tough on Juvenile Crime: An Analysis of Ohio's 
1996 Amendments Concerning the Bindover of Violent Juvenile Offenders to the Adult System 
and Related Legislation, 66 U. CIN. L. REv. 207, 223 n.141, 229 n.195 (1997); Julian B. Bell 
III, Comment, Ohio's Lemon Law: Ohio Joins the Rest of the Nation in Waging War Against 

5Published by EngagedScholarship@CSU, 1998
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refer to LSC staff without an understanding of their role in the legislative 
process.24 Finally, a commentator recently accused the LSC Division of Code 
Revision of making an error because Ohio law was different from the law in 
most other states.25 These commentaries illustrate a lack of agreement about 
how to classify and describe what is available in Ohio. Moreover, the prevailing 
statements that are specifically directed at the existence of legislative history in 
Ohio ignore two elements actually used by courts: prior versions of bills and 
LSC bill analyses. 

Ill. LEGISLATIVE HISTORY IN OHIO - THE REALITY 

In the same year as the Dickinson opinion, Ohio legislators were writing into 
the General Provisions of the Ohio Revised Code some new rules of statutory 
construction. In September of 1971, the General Assembly passed section 1.49, 
which allows courts to consider legislative history among other things when 
determining legislative intent.26 The bill was passed on September 20, 1971, 
signed and approved by the governor on October 4, 1971, to be effective 
January 3, 1972. The Ohio Supreme Court decided Eaton on March 4,1970 and 
Dickinson on Nov. 24, 1971. The LSC bill analyses for each version of the bill do 
not state that the law is a response to a particular judicial decision, but do state 

the Automobile Limited Warranty, 57 U. ON. L. REv. 1015, 1029 n.97 (1989); Dominick 
Cirelli, Jr., Comment, Utilizing School Voucher Programs to Remedy School Financing 
Problems, 30 AKRON L. REv. 469,500 n.30 (1997); Kyle A. Knapp, Comment, One Cannot 
Serve Two Masters: Solving the Inherent Conflicts of Interest in Statutory Legal Counsel for 
Ohio School Boards, 26 CAP. U.L. REv. 141, 166; Matthew Devery McCormack, Comment, 
Tracking Ohio Insurance Coverage: The Genesis and Demise of Savoie, 20 DAYTON L. REv. 
293, 328 (1994); Douglas Schwartz, Comment, The Tortured Path of Ohio's Collateral Source 
Rule, 65 U. ON. L. REv. 643, 659 nn.148 & 150 (1997); Elizabeth J. Watters, Comment, 
State v. Collins: Is the Impossible Now Possible in Ohio? 51 OHIO ST. L.J. 307, 320 & n.95 
(1990). 

24See Judith Lynn Bick Rice, Note, The Need for Statutes Regulating Artificial 
Insemination by Donors, 46 OHIO ST. L.J. 1055,1065 n.l19, 1071 n.171, 1072 (1985) (stating 
at one point that there is no legislative history in Ohio, then later describing LSC staff 
as drafting its own legislation and making recommendations to the members about the 
content of bills). 

25See Bruce A. Campbell, Trouble: Ohio's Non-Uniform Definitions of Accommodation 
and Accommodated Parties in Revised Article Three of the Uniform Commercial Code and What 
to do About Them, 28 U. TOL. L. REv. 319, 325 (1997). 

26Section 1.49 of the Ohio Revised Code regarding "ambiguous terms" reads: 
If a statute is ambiguous, the court, in determining the intention of the 
legislature, may consider among other matters: (A) the object sought 
to be attained; (B) The circumstances under which the statute was en
acted; (C) The legislative history; (D) The common law or former 
statutory provisions, including laws upon the same or similar subjects; 
(E) The consequences of a particular construction; (F) The administra
tive construction of the statute. 

OHio REv. CODE ANN.§ 1.49 (Anderson 1990). Section 1.49 does not define "legislative 
history" and that term is not defined elsewhere in the Ohio Revised Code. 

6https://engagedscholarship.csuohio.edu/clevstlrev/vol46/iss1/5
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that the law "revised the definitions and rules of statutory construction which 
are applicable to the entire Revised Code."27 The session laws do not provide 
intent language for the statute, but section 1.49 is newly enacted law rather than 
amended law.28 

According to a historical record compiled by David Gold in 1985, Ohio courts 
have used various sources for legislative history, even prior to 1971.29 In 1841, 
the Ohio Supreme Court examined the history of a statute to determine the 
intention of the legislature, and found that history in the House and Senate 
Joumals.30 The House and Senate Journals, although providing a limited 
record, have always been respected and have been given more weight than any 
other source of legislative history, except prior versions of the statutes.31 

Gold demonstrates the courts' use of other types of sources, ranging from 
predecessor statutes, session laws which show deleted and new language,32 
the title of an act,33 headings given to a statute,34 special studies and research 
reports produced by LSC, LSC bill analyses, and the Summary of Enactments.35 
These sources are formally produced during the legislative process.36 The 
courts have occasionally cited other sources or records that are "official in 

27 See LSC Bill Analyses of H.R. 607, for H. Third Reading; Am. H.R. 607 for H. Third 
Reading and S. Judiciary; and Am. H.R. 607 for H. Third Reading, S. Judiciary and S. 
Third Reading, 109th Gen. Assembly (Ohio 1971). 

28See 1972 Ohio Laws 134. 

29 See GOLD, supra note 16, at 2. 

3D See State ex rei. Peters v. McCollister, 11 Ohio 46,56 (1841). "I am aware that every 
statute should speak for itself, and be constructed by itself; but if there be doubt as to 
its construction, resort may be had to extraneous matters, and nothing of this kind is 
more satisfactory than the journals of the body by which it was enacted." I d. 

31See GoLD supra note 16, at 7, 8. The House and Senate Journals are published each 
day that the chamber is in session. They record the procedural actions taken on bills: 
introductions, referrals to and reports by committees, floor motions, and votes. The 
Journals print the sponsors and titles of bills, but not the full texts. They do furnish the 
texts of amendments either recommended by the reporting committee, or proposed on 
the floor, with deletions indicated by strike-throughs and insertions shown by capital 
letters. According to Gold, "Reliance on the Journals for legislative history has never 
been questioned." Id. 

32Jd. at 3. 

33Jd. at 4. 

34Jd. at 5. 

35 Id. at 9. A bill analysis is written for every version of a bill introduced. The Summary 
of Enactments is published for each Assembly, and provides a synopsis of all bills 
enacted since the previous Summary. A condensed form of the analysis of the enacted 
bill in included in the Summary and is often referred to by courts as the LSC "Comment" 
or "Summary." The Summary of Enactments is now called the Digest of Enactments; the 
change took effect for the 122nd General Assembly. See OHIO LEGIS. SERV. COMM'N, A 
GUIDEBOOK FOR OHIO LEGISLATORS 56-58 (6th ed. 1997) (hereinafter GUIDEBOOK]. 

36See Cow, supra note 16, at 10. 
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solutions. Candidates seeking statewide office must water down ideology to 
appeal to both ends of the political spectrum. Even though partisan 
identification by legislators and voters is strong in Ohio, it tends to be issueless 
and detached from consistent policy differences,l92 The compromises tend to 
result in conservative choices. One choice that has been persistently popular in 
Ohio history is cutting taxes.193 This leads those in elected office to believe that 
economy and frugality is very important to voters. 

How do these characteristics of political culture affect the Ohio legislative 
process? An exhaustive list is beyond the scope of this paper, but staffing in 
Ohio is a pertinent example ,194 Non-partisan staff is less costly to maintain than 
partisan staff because, as common sense dictates, you don't need two of every 
type of staff person, and therefore can function with a smaller legislative 
staff,l95 Non-partisan staff produce a different type of report as legislative 
history: neutral. If the neutral reports are accepted as accurate by both parties, 
a smaller quantity of reports will be necessary.196 In addition, the Ohio 

192See id. See also Patterson, supra note 113; ROSENTHAL, supra note 190. 

193See generally Knepper, supra note 191. 

194See, e.g., Alan P. Balutis, Legislative Staffing: A View from the States, in LEGISLATIVE 
STAFFING: A CoMPARATIVE PERSPECTIVE 106 Games J. Heaphey & Alan P. Balutis eds., 
1975) ("[S]taffing as a factor in the process of legislation has been, until fairly recently, 
almost completely ignored by political scientists ... to the extent that professional staff 
has been a subject of study, the utility of this research for students of legislatures has 
been limited by a major perceptual bias .... [l]egislative scholars have seemed to believe 
that Congress, and Congress alone, is worthy of study."); ROSENTHAL, supra note 190, at 
2 ("The development of professional staffing in Ohio must be rooted in this state's 
experience and this legislature's structure"); Susan Webb Hammond, Legislative Staffs, 
in THE HANDBOOK OF LEGISLATIVE RESEARCH (Gerhard Loewenberg, et al. eds., 1985) 
(explaining the history, development and importance of research on legislative staffing 
in general). 

195See ROSENTHAL, supra note 190, at 2 (observing that the Ohio legislators he 
interviewed "expressed a devotion to economy and a concern about wastefulness and 
abuse. Legislators demand no more professional staff than is absolutely necessary to 
help them accomplish their job." See also JOHNSTON, supra note 108, at 64 (observing that 
Ohio has a "thrift ethic." "When a significant service can be provided at relatively low 
cost its legislators will buy it. The alternative method of staffing with each house having 
its own research, committee, and in some instances, bill drafting staffs, is inherently 
inefficient.") 

196Compare Balutis, supra note 194, at 13 (describing a hypotheses that different kinds 
of staff have different effects, although the evidence is "sketchy and impresionistic," and 
it is possible that different kinds of arrangements may affect the balance of powers in 
the legislatures) and JOHNSTON, supra note 108, at 64-65 (suggesting that LSC works in 
Ohio because "the members of the Commission are the legislative leaders. They control 
it ... it makes them feel more at ease with having a non-partisan staff. The LSC does not 
represent an alternate source of power nor will it try to be one .... and ... it keeps their 
members satisfied. Without it leaders would face a variety of demands for staff services, 
especially for committee staff but also for additional aides to individual members. The 
present system is one in which a high degree of continuity is maintained and leaders 
do not have to contend with committee chairmen over how much staff support they can 

32https://engagedscholarship.csuohio.edu/clevstlrev/vol46/iss1/5
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legislature has not seen fit to transcribe its every word,197 perhaps because 
legislative history costs money to store and preserve.l98 

The rules for public record keeping in Ohio also reflect Ohio frugality. Public 
record keeping in Ohio is governed by section 149.333 of the Ohio Revised 
Code, which requires only that state agencies submit a plan for retention 
and/ or destruction of records to a state records administrator for approval.199 
Decisions about record keeping are ultimately made for LSC, like all other state 
agencies, by a state records administrator and a state auditor.200 Fiscal 
considerations play a role in their decision; an example of a fiscal consideration 
is the expense of using available space for records. LSC is forced to make 
record-keeping decisions based on the space made available to it by the state, 
and the state auditor approves the plan.201 The General Assembly has not 
legislated any different plan for LSC records. The state does not seem to want 
to use inordinate amounts of space and money to retain records. 

In contrast, there are a number of reasons why the use of partisan staff can 
cause an increase in total number of staff. If one house has its own staff, the 
other house will want its own staff, and the total staff size will double. If one 
party has its own staff, the other party will also need complementary staff of 
its own, and staff size will be doubled. Partisan staff inevitably means either 
larger numbers of staff or resentment by the house or party without the 
numbers. As staff size increases, staff members create a power structure of their 
own and can even create distance between the legislators and constituents and 
lobbyists. As staff size increases, eventually the work increases as well, for the 

have and who their staff should be"). 

197House and Senate sessions have been videotaped by a small cable company since 
the statehouse restoration. There is no plan yet for cataloging or transcribing the tapes. 
Interview with Renee Jensen, Operations Manager of Ohio Government 
Telecommunications, in Columbus, Ohio Ouly 29, 1997). 

l98See generally, National Archives Running Out of Room, THE CINCINNATI ENQUIRER, 
Mar. 25, 1998, at A02, available in 1998 WL3762866 (describing how the National Archives 
is running out of storage space, necessitating a new facility that may also run out of 
space. The Archives head, John Carlin, is seeking $230 million for the fiscal year, an 
increase of 12% over this year. 

1990mo REv. CODE ANN. § 149.333 (Anderson 1990). "No state agency shall retain, 
destroy, or otherwise transfer its state records in violation of this section ... Each state 
agency shall submit to the state records administrator all applications for records 
disposal or transfer and all schedules of records retention and destruction. The state 
records administrator shall review such applications and schedules and provide written 
approval, rejection, or modification of the application or schedule .... " The decision of 
this administrator to approve or reject the plan will be "based upon the continuing 
administrative and fiscal value of the state records to the state or to its citizens ... " 
(emphasis added). 

200Interview with Debbie Tavenner, supra note 38. 

201Jd. 
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legislator and the staff. Staff become entrepreneurial with agendas of its own, 
seeking new innovative ideas that lead to more work for more staff.202 

Partisan staff is a choice and is not necessarily inevitable; once the choice is 
made, it is difficult to turn back. A perspective informed only by Congressional 
experience might assume that either non-partisan staff is impossible or that 
partisan staff is preferable because that is how things are done in Washington. 
Even Washington once tried to maintain a non-partisan staff, and certain 
committees continued to rely on non-partisan staff through the 1970s.203 Ohio 
demonstrates that non-partisan and partisan staff can work together in the 
legislative process because each meets different needs.204 States save money by 
using non-partisan staff for information and technical support, and saving 
money has historically been important to Ohio voters. 

The partisan but issueless attitude that often characterizes Ohio legislators 
may be another reason non-partisan staff is accepted here. Researchers have 
found in both recent and in earlier studies of legislators an odd mix of strong 
party identification without ideology or issue-orientation.205 Perhaps because 
particular issues are not charged with party identity it is easier for Ohio 
legislators to turn to neutral researchers for objective facts when drafting bills. 
After the facts are available, the political decisions are made. The fact-finding 
process itself may not be political because the issues are not perceived as 
political. 

There is a "Washington bias" in research and commentary on state 
legislatures.206 Because each of the fifty states has a different political culture, 
generalities about political process in "the states" are unwise. I have discussed 
staffing differences; the states are different from each other in many other ways 
which I will not explore in depth. For example, some have part-time "citizen" 
legislatures who serve without pay and some have full-time "professional" 
legislatures. The Ohio General Assembly is now considered full-time, but many 
members have second full-time careers, so that even the word "full-time" does 
not mean the same in every state.207 Also, a number of states have term limits, 
including Ohio, while many others do not. With respect for the staff support 
for these legislators, some states have one central agency, others have multiple 

202See MALBIN, supra note 141, at 163-65, 248-49 (describing these occurrences in 
Congress). 

203Jd. (briefly describing non-partisan staff in Congress). See generally HARRISON W. 
FOX, ]R. & SUSAN WEBB HAMMOND, CONGRESSIONAL STAFFS 22 (1977) (discussing the 
history of the development of staff in congress from 1885 to 1976). 

204See supra Part IV-C. 

205See Patterson, supra note 113, at 251. 

206Balutis, supra note 194, at 106, n.l. Phrase coined by Alan Rosenthal. 

207See Patterson, supra note 113, at 239 ("[F]or most members being a state legislator 
is a vocation. Two thirds ... in 1988 indicated they were full time legislators. At the same 
time two thirds of the House members and three fourths of the senators reported 
pursuing a second occupation as well"). 
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decentralized agencies; some central agencies are part of the legislative process 
and even involved in making policy, others are very removed from the 
process.208 

Despite each state's unique political culture, commentators feel free to judge 
the content, style and method, and quality of Ohio's legislative process and 
record keeping by a Washington standard: if they are not the same, then Ohio's 
must be inferior; or in the case of legislative history, non-existent. Even political 
and government insiders in Ohio, including LSC staff and lobbyists, will say 
there is no legislative history in Ohio, because the accepted definition of 
legislative history, even for the insiders, is that which is maintained by 
Congress. If other key aspects of political culture in Columbus differ from 
Washington, should we expect the legislative history to be the same? 

State organizations reflect and serve the culture of their own state and 
political community.209 Yet, those within the states do not always appreciate 
the utility of their uniqueness; instead they look to Washington as a measuring 
stick to evaluate and describe themselves. I believe this is precisely what is 
going on in Ohio when lawyers say "there is no legislative history in Ohio." I 
believe they only mean that Ohio does not have the type or quantity of 
legislative history as Congress. Meanwhile, for seventeen years Ohio courts 
have recognized LSC documents as helpful in determining legislative intent. 

VI. ACCESS AND AWARENESS 

Forty years ago, some judges did not consider federal legislative history to 
be sufficiently accessible to lawyers and the general public for the Supreme 
Court in fairness to use it in their decisions.210 Today, access to federal 
legislative history is not considered to be a problem.211 Is access to Ohio 
legislative history a problem? 

Many researchers attempt to approach state legislative history using federal 
legislative history as their conceptual framework. Using the federal conceptual 

208See generally Brian Weberg, Changes in Legislative Staff, in THE JOURNAL OF STATE 
GOVERNMENT 190 (1989) (describing other staffing differentials such as degree of 
centralization v. decentralization, degree of specialization, and degree of influence on 
policy-making). 

209See JoHNSTON, supra note 108, at 65 (describing institutional conservatism in the 
Ohio legislature: "If it works, why fix it? is an Ohio attitude."). 

210See United States v. Public Util. Comm'n ofCa.,345 U.S. 295,319-21 (1953) Oackson, 
J., concurring) (Justice Jackson was concerned that some of the attorneys involved could 
not view the legislative history that the majority relied upon until only a short time 
before arguments). 

211See Brudney, supra note 155, at 59, n.239, citing HENRY M. HART, JR. & ALBERT SACKS, 
THE LEGAL PROCESS: BASIC PROBLEMS IN THE MAKING AND APPLICATION OF LAWS 1278-83 
(lOth ed. 1958) (noting that even then, there were "three or more depository libraries for 
U.S. government documents in every state and ... the Congressional Record and 
committee reports are routinely collected in these libraries"). Today, Westlaw and LEXIS 
make committee reports available to those who can purchase the service. 
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framework may be an obstacle in the search for and recognition of Ohio 
legislative history. The formats and quantity are different. Federal legislative 
history seems more elegant, and the verbatim records allow the researcher the 
luxury of finding a complete picture of the process of enactment of a bill. 

Ohio legislative history in contrast is minimalist. The researcher will have to 
resort to microfilm to recover many "hard copy" documents212 and microfilm 
research can be tedious. Yet, Ohio legislative history seems to be available at 
the same or similar locations as federal legislative history. Both are available 
from on-line services.213 Both are preserved partially on microfilm. Both are 
available at many of the same libraries.214 The vast quantity of federal history 
in general does not guarantee that one will always find Congress's intent any 
more than the scarcer quantity of Ohio history guarantees that one will not. 

If it is commonly said that there is no legislative history in Ohio, and yet 
meanwhile, Ohio courts are recognizing LSC bill analyses as legislative history, 
some attorneys must be using these documents as part of their arguments. 
Obviously, they know what it is and where to find it. Do they have a connection 
to government, the legislature, or a lobbying group? Are they all based in 
Columbus, or do they come from all over the state? Are they privileged in any 
way? Access was not a problem for them, so it might be interesting to find out 
more about their identities. 

An exhaustive study of the identities of these attorneys is beyond the scope 
of this paper but a brief empirical sample may be enlightening. I examined the 
records of ten recent cases decided by the Ohio Supreme Court that cite LSC 
bill analyses as legislative history to determine if any pattern was obvious from 
the briefs.215 

This sample is small and unscientific, more impressive for its variety than 
for any clear patterns. Prosecutors, defense attorneys, city attorneys, and 
attorneys in private practice from both large and small firms used LSC bill 
analyses. The cases in which the LSC bill analyses were visible in the briefs 
originated in urban areas in Ohio. Rural attorneys were not represented; rural 
clients had urban firms representing them. Eight of the cases came from 
counties with large cities or from suburban areas near large cities and two came 
from rural counties. The two cases originating in rural counties had client 

212See supra text accompanying note 38. 

213See generally PuTNAM & ScHAEFGEN, supra note 146, at 247-74 (listing and evaluating 
computer sites available in Ohio for legal research). 

214See supra text accompanying note 38. 

215J began with ten recent Ohio Supreme Court cases. Most, if not all, pre-1997 cases 
are also excerpted in William Heaphy's memo. Using the docket numbers, I asked the 
librarian at the Supreme Court library for the file containing the briefs for each case. 
Then I proceeded to look for who was citing the LSC analysis. In most of the briefs, the 
analysis was listed in the table of authorities of the brief or in the appendix to the brief. 
In four cases, I could not find a citation to LSC, even by reading the briefs, but the court 
mentioned LSC bill analyses in its decision anyway. In at least one of these, the statute 
at issue, but not the LSC analysis, was discussed in the briefs. 
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representation by lawyers based in urban law firms. In one rural case, it appears 
that the court made use of a LSC bill analysis even though it did not appear in 
the briefs. Based on this small unscientific sample, it appears that attorneys 
from urban areas in Ohio might use LSC bill analyses more often than rural 
attorneys. 

In seven cases, the briefs contained mention of LSC documents. In two of 
these seven cases, both sides used LSC bill analyses in their arguments. In five 
cases, only one side used LSC bill analyses in their arguments. The attorneys 
on each side carne from a variety of settings and included large firms, small 
firms, and government. Seven of the cases were criminal in nature and four 
were civil. No single judge wrote significantly more of the opinions than 
another. 

Three cases did not have any record of LSC documents in the briefs. Two of 
these opinions were written by Justice Resnick. In Felton v. Felton, Southeastern 
Ohio Legal Services represented appellant, with amici curiae briefs by 
attorneys representing Ohio National Organization for Women, Ohio NOW 
Education and Legal Fund, Action Ohio, Ohio Domestic Violence Network, 
and National Center on Women and Family Law.216 Appellee was not 
represented. In the later Resnick case, State v. Williams, appellant was 
represented by the City Solicitor and City Prosecutor from Cincinnati. The third 
case was a dispute between two state agencies, Office of Consumers Counsel v. 
Public Utilities Commission of Ohio, and was written per curiarn.217 The attorneys 
for appellant OCC were OCC staff attorneys; the attorneys for appellee PUCO 
included assistant attorneys general and an attorney in private practice 
represented McClure Telephone Company. 

Of the remaining seven cases, the citations to LSC bill analyses were 
relatively easy to find in the Table of Authorities or in the Appendix of the briefs, 
either cited directly or through an earlier case that cited LSC analysis of a 
pertinent statute. 

In State v. Awkal, appellee was represented by assistant prosecuting attorneys 
from Cuyahoga County; appellant was represented by McGinty, Gibbons & 

216Felton v. Felton, 679 N.E.2d 672,674 (Ohio 1997); State v. Williams,683 N.E.2d 1126 
(Ohio 1997). The issues were related to new statutes intended to criminalize domestic 
violence and specifically to authorize courts to issue protection orders. Williams cites 
the court's use of LSC bill analysis in Felton to confirm the intent of the General 
Assembly to criminalize the activities and authorize ex parse protection orders. The 
briefs addressed the statutes but not the LSC bill analyses. Williams, 683 N.E.2d at 1128. 

2170ffice of Consumers' Counsel v. Pub. Utilities Comm'n, 638 N.E.2d 550,552 (Ohio 
1994). At issue was whether the legislature intended to "dispense with the notice and 
hearing requirements in the ratemaking process for small telephone companies," in 
contrast to the traditional ratemaking process where ratepayers and the ace do 
participate. rd. The LSC bill analysis confirms the legislative intent to not require notice 
or hearing. The briefs addressed the statutes but not the LSC bill analysis. 
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Hilow Co., L.P.A.218 The prosecutors cited an earlier case that quoted an LSC 
Comment in a bill analysis. The opinion was written by Justice Pfeifer. 

In State v. Economo, appellant was represented by Cuyahoga County assistant 
prosecuting attorneys; appellee by Arthur P. Lambros and Thomas Paris of 
Cleveland.219 Both sides used the same LSC bill analysis comment in their 
briefs. The opinion was written by Justice Cook. 

In State v. Moaning, appellant was represented by Montgomery County 
prosecuting attorneys; appellee by Daniel E. Brinkman. A brief by counsel for 
appellee was not in the file given to me by the Supreme Court librarian. The 
prosecuting attorneys quoted LSC. The opinion was written by Justice 
Stratton.220 

In State ex rel. Ohio AFL-CIO v. Voinovich, relators seeking a writ of mandamus 
were represented by Stewart Jaffy & Associates Co., L.P.A., Rishel, Myers & 
Kopech, Esther S. Weissman Co., L.P.A. and amicus curiae by the Ohio 
Academy of Trial Lawyers. Respondents were represented by the Attorney 
General, the State Solicitor, Porter, Wright, Morris & Arthur, and amici curiae 
by Vorys, Sater, Seymour & Pease. The dissenting opinion by Justice Sweeney 
mentioned the LSC bill analysis.221 Attorneys from Stewart Jaffy & Associates 
used a twenty-page LSC bill analysis to illustrate the number of changes made 
to existing law. 

218Statev.Awkal,667N.E.2d 960,966 (Ohio 19%). The issue was the evidence of prior 
calculation and design to commit a crime. The prosecution used a LSC bill analysis 
Comment, cited in State v. Cotton, 381 N.E.2d 190, 193 (Ohio 1978), to emphasize that 
length of time did not determine whether an accused acted with prior calculation and 
design. Awkal, 667 N.E.2d at 967. 

219State v. Economo, 666 N.E.2d 225,227 (Ohio 19%). At issue was the corroboration 
requirement for the crime of sexual imposition. The state wanted to abolish the 
requirement and emphasized that the intent of the legislation was unwise. The 
defendant emphasized that the LSC Comment stated the corroboration rule is justified 
because of the "ease with which this crime may be abused in prosecution." Id. at 229. 

220State v. Moaning, 666 N.E.2d 1115-16 (Ohio 1996). At issue was whether the 
legislature intended to prohibit a person who had been convicted of attempted drug 
abuse from carrying a firearm under OHio REv. CoDE ANN. § 2923.13(A)(3) which 
prohibits having a weapon while under disability. The court used the LSC comment to 
support its interpretation of the language of the statute, and as an "indication of the 
legislature's intent to broaden the scope of the disability statute." I d. at 1116. 

221State ex ref. Ohio AFL-CIO v. Voinovich, 631 N.E.2d 582, 585 (Ohio 1994). Two of 
the four issues presented were whether the substantive changes in the workers 
compensation system as part of a workers compensation appropriations bill violated 1) 
the three-consideration provision and 2) the one-subject rule of the Ohio Constitution. 
The dissent argued that "what started as a simple appropriations bill, now contained 
massive substantive law changes to the workers' compensation system," and said the 
"magnitude of the changes ... is demonstrated by the LSC Comparison of Current and 
Prior Workers' Compensation Law ... [i]t takes twenty pages to list the changes made 
by the bill." These facts were part of the dissent's argument that "what occurred here is 
a classic example of the 'logrolling' forbidden by the one-subject rule .... " Id. at 601-02. 
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In State v. D'Ambrosio, a death penalty case, appellee was represented by 
prosecuting attorneys from Cuyahoga County and appellant was represented 
by John F. Norton and John H. Higgans. Attorneys for the appellant cited State 
v. Cotton, which quoted a LSC bill analysis.222 

In Harris v. Atlas Single-Ply Systems, appellants were represented by the 
Attorney General with amicus curiae by Ross, Brittain & Schonberg Co. for 
Ohio ABC Inc., and appellee by Vorys, Sater, Seymour & Pease with amicus 
curiae by Benesch, Friedlander, Coplan & Aronoff for the Ohio State Building 
and Construction Trades Council. The concurring opinion written by Justice 
Douglas cited the LSC Summary.223 Amicus curiae for appellants cited Harris 
v. Van Hoose that used a LSC bill analysis to argue legislative intent. 

In In re Annexation of 311.8434 Acres of Land v. Lewis, appellees were 
represented by Schwartz, Manes & Ruby, a Cincinnati firm; the appellants by 
Sheldon A. Strand, and Leslie S. Landen, Middleton Law Directors. Both sides 
used LSC bill analyses in their briefs, but cited different house bills for different 
statutes. The opinion was written by Justice Holmes.224 

Slightly different results could be construed from a LEXIS search that 
included all Ohio courts and reported and unreported cases. These came from 
a much wider range of counties than found in this sample of ten.225 Of the lower 

222State v. D' Ambrosio,616 N.E.2d 909,912 (Ohio 1993). An issue was the appellant's 
prior calculation and design. The court quoted a LSC comment quoted in State v. Cotton, 
381 N.E.2d 190, 193 (Ohio 1978) in its discussion of the requirements for prior calculation 
and design. Id. at 918. 

223Harris v. Atlas Single-Ply Sys., 593 N.E.2d 1376-77 (Ohio 1992). At issue was 
whether the language of the statute of limitations regarding unpaid minimum wages 
could be applied in an action by an employee for the payment of prevailing wages and 
thus require that the Department of Industrial Relations bring an action on behalf of 
employees within two years. The concurring opinion quoted a LSC summary cited in 
Harris v. Van Hoose, 550 N.E.2d 461,463 (Ohio 1990) and concluded that any limitation 
periods in the statute applied only when a prevailing wage law violation existed and 
so did not apply to this case. Id. at 1378. 

224Jn reAnnexation of 311.8434 Acres of Land v. Lewis, 597 N.E.2d 460, 461 (Ohio 
1992). At issue was whether township trustees could appeal the approval of a 
landowner's petition for annexation. Appellants used the bill analysis of H. B. 412, and 
appellees used the bill analysis for H.B. 175. The court used the LSC analysis of H.B. 175 
to find the purpose of the amendment to section 505.62 of the Ohio Revised Code and 
found that the amendment only conferred standing on township trustees to appeal 
denial of an annexation petition and was a response to the court's denial of that standing 
in In reAppeal of Bass Lake Community, Inc., 449 N.E.2d 771 (Ohio 1983), which did 
not change the procedure for allowance of a landowner's petition for annexation. 
Landowners were provided broader appeal rights under Chapter 2506 of the Ohio 
Revised Code. Appellants claimed there was a conflict between the procedures. The 
court of appeals had ruled that the legislature provided concurrent remedies. Lewis, 597 
N.E.2d at 462. 

2251 conducted a boolean search for all cases in all Ohio courts in which the phrase 
"Legislative Service C' occurred. This type of search will retrieve any case w:here ~SC 
is mentioned at all and yielded a total of 213 cases from 1958 through 1997, mcludmg 
54 Supreme Court cases, 93 appellate court cases, 56 unreported appellate court cases, 
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court cases, urban counties were more heavily represented than rural counties, 
but rural counties still were represented. There were urban counties, suburban, 
and rural counties in the search results. Of the reported appellate cases, 
approximately 25% were from rural county districts, the remaining 75% from 
urban or suburban counties. Of the unreported appellate cases, slightly fewer 
than 20% came from rural county districts; the remaining 80% from urban or 
suburban counties. Of the ten miscellaneous cases, one-third came from rural 
counties.226 

To put this in context, one must remember that Ohio has few purely rural 
counties or appellate court districts; it has five major industrial cities, a state 
capital that is larger in population than any of the industrial cities, and 
numerous small industrial cities.227 It is arguable whether there are any truly 
remote rural areas in Ohio, except possibly southeastern Ohio. But the Fourth 
Appellate District was relatively well represented in the LEXIS search results 
with a total of fourteen appellate cases.228It is possible that rural attorneys do 
not have equal access to Ohio legislative history; they may have to rely on 
on-line services such as Hannah Information Systems for state legislative 
history (and LEXIS and Westlaw for federal legislative history) if they do not 
have time to drive one to three hours to Columbus and back for research. A 

and 10 miscellaneous court cases. 

226I classified collar counties surrounding urban counties as suburban rather than 
rural. I defined "rural" as not urban or suburban. Of ninety-three reported appellate 
court cases, twenty-two came from rural counties; of fifty-six unreported cases, nine 
came from rural counties; of ten miscellaneous cases, three came from rural counties. 

227Knepper, supra note 191, at 3 ("Ohio ... has an extraordinary number of industrial 
cities. Prior to World War II, it had more cities with over 100,000 population than did 
any state, and they were widely distributed across its area, with only the southeast 
quadrant lacking a major city. Twenty smaller cities, in the 25,000 to 85,000 population 
range, were also widely distributed"). 

228The LEXIS search yielded thirteen reported cases and one unreported case citing 
LSC from the Fourth Appellate District, which includes Pickaway, Ross, Highland, 
Adams, Pike, Scioto, Hocking, Vinton, Jackson, Lawrence, Gallia, Meigs, Athens, and 
Washington Counties. See PuTNAM & Sc:HAEFGEN, supra note 146, at 129 (Court of 
Appeals District Map). Of Ohio's twelve appellate districts, only four do not include a 
county that borders or contains a city. One, the Fifth District, consists of fifteen counties, 
and includes some collar counties of Columbus, and the smaller city of Mansfield, in 
addition to rural areas such as Holmes County. The Fifth District had a total of six 
appellate cases citing LSC. The Seventh District in central eastern Ohio had six cases 
citing LSC. The Third District, in northwestern Ohio, a predominantly agricultural area, 
between but not including the Dayton and Toledo areas, had only two cases. Other 
factors, such as the opinions of the judges and their clerks about Ohio legislative history, 
may affect the use of LSC analyses, because location and rural nature of a district do not 
consistently correlate to a demonstrated lack of access. This is very rough data and I 
relied on my general knowledge of Ohio to determine which districts were rural and 
non-rural. 
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superficial look at these search results does not provide such a simplistic 
answer.229 

It would be useful at another time to look at all the briefs for all the cases in 
which LSC bill analyses are used, including counties that are not major urban 
area. The subject of access is ripe for further research because the preliminary 
data is inconclusive. 

VII. CONCLUSION 

It is difficult to come to conclusions about the reasons for the gap between 
the use of legislative history by Ohio courts, and its official acknowledgement 
in scholarly articles. Ohio's version of legislative history might filter into 
general awareness from the practicing attorney up to the scholarly writers 
rather than the other way around. The conservatism I described as part of 
Ohio's political culture may also influence lawyers's statements and 
observations about Ohio legislative history. 

We could be on the verge of an upward swing in awareness.230 A few things 
are different now. The commentaries that use LSC as evidence of legislative 
intent, even without an explicit recognition of the source as legislative history, 
have increased recently.231 A new Ohio Legal Research Guide will clarify for 
many where to find what is available in Ohio.232 Lawyers may be taking baby 
steps towards recognition of Ohio's unique sources. Moving slowly and 
cautiously towards change is not an unusual phenomenon in Ohio. 

I have answered some of the questions I raised in the introduction of this 
article. Commentators and attorneys have relied on a limited definition of 
legislative history; I have tried to persuade you to expand your definition. 
There is at least a lack of perceptiveness, if not a misunderstanding, about how 
the political culture of a state influences its institutions and their operations. I 
cannot find any solid evidence to suggest that some lawyers have inside 
information that others do not have equal access to, although that is a question 
that deserves more research. It should be apparent by now that many are 
ignoring what is both obvious and available, because of concrete thinking, or 
cultural ethnocentrism, or a federal bias, or because they equate quantity with 

229Cf, Knepper, supra note 191, at 12. Rural Ohio is well-represented in the General 
Assembly, from 1945 to the 1990's. "Ohio's major cities were also hampered by 
underrepresentation in the state legislature ... [T]he 'cornstalk brigade' was exerting a 
disproportionate influence on state spending." See also supra text accompanying note 
211. 

230There were six Supreme Court cases in 1997 citing LSC bill analysis, five in 1996, 
none in 1995, three in 1994, one in 1993, three in 1992, nine in 1991, four in 1990, two in 
1989, one in 1988, two in 1987, none in 1985, one in 1984, four in 1982, three in 1981, and 
five in 1980, including Meeks. 

231See supra text accompanying note 22. 

232PUTNAM & SCHAEFGEN, supra note 146. 
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quality.233 Are we merely in a time lag before the legal community comes to 
agreement? That remains to be seen. 

I have tried to put together the pieces of the political and legislative puzzle 
that is Ohio. Some pieces of the puzzle are still missing, particularly those that 
would fill in the gaps about access and awareness. One part of the picture is 
clear, though; there is legislative history in Ohio. 

233 Alternatively, because most law schools do not require students to take a 
Legislation course, many lawyers do not understand federal or state legislative process, 
or the various theories and methods of statutory interpretation, as well as they 
understand the common law. See generally Otto Hetzel, Statutory and Constitutional 
Interpretation: Instilling Legislative Interpretation Skills in the Classroom and the Courtroom, 
48 U. Pm. L. REv. 663 (1987)(arguing that all law students need a course that teaches 
legislative process, explains the behavioral norms of legislative institutions, and 
analyzes theories of statutory interpretation). 
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