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302 CLEVELAND STATE LAW REVIEW [Vol. 45:301

Historically, these immunities were only available to those who could
demonstrate that certain behavior fell within the scope of their official duties.2
More recently, however, a court has been willing to extend a presidential
temporary immunity to actions that indisputably occurred outside the scope
of official obligations.3

This Note offers a somewhat unique perspective on the notion of clemency.
This inquiry contemplates the merit of temporary immunity from civil suits for
acts which eventuated outside the scope of one’s official responsibilities and
argues that such an unprecedented expansion of civil immunity is antithetical
to Montesquieu’s conception of public virtue as evinced in The Spirit of Laws,4
which "was the political Bible of Jefferson and a primer to Washington,
Madison, and Hamilton."> This Note also reflects on the iconic role of
Washington at the Constitutional Convention as emblematic of quintessential
republican virtue.6

Once granted, however, qualified immunity, like absolute immunity,

precludes a plaintiff’s recovery.
Id. at 760. See generally REXFORD G. TUGWELL, THE ENLARGEMENT OF THE PRESIDENCY 18
(1960)(discussing the precipitous aggrandizement of presidential power); ARTHUR
SCHLESINGER, THE IMPERIAL PRESIDENCY x (1973). Schlesinger articulated that

[t]he first concern is that the pivotal institution of the American

government, the presidency, has got out of control and badly needs

new definition and restraint . . . . The problem is to devise means of

reconciling a strong and purposeful Presidency with equally strong

and purposeful forms of democratic control . . . . [W]e need a strong

Presidency . .. within the Constitution.
Id.

2See, e.g., Aviva Orenstein, Presidential Immunity From Civil Liability: Nixon v.
Fritzgerald, 68 CORNELL L. REv. 236, 236 (1983); See also Jerrold L. Mallory, Note,
Resolving The Confusion Over Head of State Immunity: The Defined Right of Kings, 86 COLUM.
Law REev. 169, 196 (1986)(analyzing head-of-state immunity from a historical
perspective and concluding that "[t]he law of head of state immunity is undeveloped
and confused.”).

3See Jones v. Clinton, 869 F.Supp. 690 (1994), rev’'d 72 F.3d 1354 (8th Cir. 1996); see
generally Laurier Beaupre, Note, Birth of Third Immunity? President Bill Clinton Secures
Temporary Immunity from Trial, 36 B.C. L. REv. 725, 767 (1995)("The great weight of
precedent and history, however, counsels that Presidents should be amenable to suits
based on private conduct, unless a compelling national priority demands the Chief
Executive’s full and immediate attention.”); Michael Matraia, Note, Running for Cover
Behind Presidential Immunity: The Oval Office as Safe Haven From Civil Suits, 29 SUFFOLK
U. L. Rev. 195 (1995) (arguing, inter alia, that the creation of a presidential temporary
immunity weakens democracy because officials are less accountable to the public).

4BARON DE MONTESQUIEU, THE SPIRIT OF LAWS (Thomas Nugent trans., G. Bell and
Sons, Ltd. 1914).

5P AUL MERRILL SPURLIN, MONTESQUIEU IN AMERICA: 1760-1801 10 (1969); seealso infra
Part I11.B. '

6See infra notes 140-179 and accompanying text.
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The rationale for both absolute and qualified immunity is "to shield them
[political officials] from undue interference with their duties and from
potentially disabling threats of liability."? Conversely, temporary immunity
patently encourages the political establishment to be utilized, not primarily for
the promotion of public good, but rather for one’s own parsimonious ends;
ends which the Framers of the Constitution perpetually feared and attempted
to obviate.8 Consistent with Montesquieu, such a clemency? should be reserved
for kings. The Founding Fathers, fearing such a usurpation of privilege and
attempting to emulate and encourage Washingtonian virtue, would never have
considered institutionalizing, or even tacitly sanctioning, a temporary
sovereign immunity. Unlike the presidential pardon, which is expressly
memorialized in the Constitution and is the manifestation of legislative
processes, temporary immunity for alleged private immorality is lacking any
such explicit historical antecedents.10

Part II briefly traces the evolution of absolute, qualified, and temporary
immunity from an historical perspective.1l This section is in no way meant to
provide a holistic analysis of case law, but merely paints a portrait of the
additional protections which have gradually been extended to the
Head-of-State. Part III acclimates the reader to Montesquieu and analyzes his
influence on the American Constitution.12 Part IV examines Montesquieu’s
philosophy on the role of fear in a despotic state, honor in a monarchy, and
virtue in a republic.13 Part V explores the embodiment of republican virtue in
George Washington and the Framers’ perhaps chimerical hope that future
Executives would be likewise unconditionally devoted to republican virtue.14
Finally, Part VI summarizes the aforementioned sections and concludes that a
temporary sovereign immunity for unofficial actions is not welcomed in a state

7Harlow v. Fitzgerald, 457 U.S. 800, 805 (1982). See supra Part VI which reiterates
that certain immunity for acts which occurred within one’s official obligations are
reasonablely sensible, unlike a temporary immunity.

8See generally RICHARD B. MORRIS, THE FRAMING OF THE CONSTITUTION 24-32
(1986)(discussing the doctrinal views of the Framers).

9"Clemency"” can be defined as actions which "moderate the severity of punishment”
or "anact or instance of leniency.” MERRIAM WEBSTER’S COLLEGIATE DICTIONARY 213 (10th
ed. 1993). "Immunity,” by definition, is congruent to a grant of clemency and denotes
actions which "free” or "exempt" cne of responsibility or to extend to an individual some
semblance of additional protection. See id. at 580.

10See U.S. CoNsT. art. 11, § 2. This section reads in pertinent part that the President
"shall have power to grant Reprieves and Pardons for Offenses against the United States,
except in cases of Impeachment.”

11See infra notes 18-54 and accompanying text.
12 See infra notes 55-94 and accompanying text.

13 See infra notes 95-130 and accompanying text; see generally MONTESQUIEU, supra note
4, at 20-31(outlining the nature and principles of governments).

14 See infra notes 140-79 and accompanying text.
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which venerates the ideal of virtue in the public square.15 Save "imperious
circumstances,"16 fashioning a new, potentially pretextual immunity for
unofficial, purely private actions may redefine the notion of immunity and be
utilized to protect the honor of the President as is warranted only in a
traditional monarchical form of government.17

I1. HISTORICAL ANALYSIS OF ABSOLUTE, QUALIFIED, AND
TEMPORARY IMMUNITY'®

In United States v. Lee, Justice Miller articulated the hallowed ideal that

[n]o man in this country is so high that he is above the law. No officer
of the law may set that law at defiance with impunity. All the officers
of the government, from the highest to the lowest, are creatures of the
law, and are bound to obey it.

Itis the only supreme power in our system of government, and every
man who by accepting office participates in its functions is only the
more strongly bound to submit to that supremacy, and to observe the
limitations which it imposes upon the exercise of the authority which
it gives.1

However, an exception to the venerable axiom that "no man is above the law"
was devised in Spalding v. Vilas.20 The Spalding Court deliberated whether an
Executive Department official was immune from suit for actions which were
evidenced within his official duties?1 and held absolute immunity extended to
Executive Department officials regardless of the motive compelling the agent.22
The Court also maintained that both public policy and convenience weigh

155ee infra notes 180-200 and accompanying text.
16See infra notes 172, 192, 197 and accompanying text.
17 MONTESQUIEU, supra note 4, at 26. See also infra notes 185-88 and accompanying text.

18See generally JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL Law § 7.2
(5th ed. 1995)(analyzing absolute and qualified immunity when civil cases are brought
against the Head- of-State).

19United States v. Lee, 106 U.S. 196, 261 (1882).
20Spalding v. Vilas, 161 U.S. 483 (1896).
2114, at 492.

221d. at 497.

In exercising the functions of his office, the head of an Executive

Department, keeping within the limits of his authority, should

not be under an apprehension that the motives that control his

official conduct may, at any time, become the subject of inquiry

in a civil suit for damages. . . . In the present case, as we have

found, the defendant, in issuing the circular in question, did not

exceed his authority . . . [and] the motive that impelled him to do

that of which the plaintiff complains is, therefore, wholly immaterial.
Id. at 498-99.
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1997] SUSPENDING THE RULE OF LAW? 305

heavily in favor of granting an absolute immunity to both judges and Executive
Department officials.23

The rule of law promulgated in Spalding was augmented in Barr 0. Matteo4
where the court was "called upon . . . to weigh two considerations of high
importance . . . the protection of the individual citizen" and the interest in
immunizing government officials from damage suits which occurred during
the exercise of their official duties.?> Underscoring the importance of
encouraging fearless, vigorous and effective administration of an official’s
responsibilities, 26 the Barr Court stated that "[t}he privilege is not a badge or
emolument of exalted office, but an expression of policy designed to aid in the
effective functioning of government."27

Although the concept of immunity was slowly gaining potency on the Court,
the apparent ubiquitous support for advancing broad immunity to federal
Executive Department officials waned in Butz v. Economou.28 The Court was
disinclined to extend absolute immunity to Executive officials under all
circumstances?9 and instead asserted that federal officials, who advance a claim
predicated on absolute immunity, bear the burden of evincing that public
policy mandates an exemption of that scope.3? Nonetheless, the Court did not
foreclose the potentiality of granting absolute immunity in some contexts.
Rather, the majority annunciated that although qualified immunity from
damages would be the general rule,3! "there are some officials whose special

231d. at 498.
24Barr v. Matteo, 360 U.S. 564 (1959).
25]1d. at 564.
26]d. at 571.

271d. at 572-573. The Court noted that its holding might result in injustice toward
those who advance meritorious claims, but suggested that it is a necessary price to pay
for the greater good. Id. at 575.

28Butz v. Economou, 438 U.S. 478 (1978).
29]d. at 505.

30]d. at 506; The Court concluded:

Federal officials will not be liable for mere mistakes in judgment,

whether the mistake is one of fact or one of law. But we see no sub-

stantial basis for holding, as the United States would have us do,

that executive officers may with impunity discharge their duties

in a way that is known to them to violate the United States Con-

stitution or in a manner that they should know transgresses a

clearly established constitutional rule.
Id. at 507; see also Spalding, 161 U.S. at 499 (stating that the motive behind such actions
is immaterial).

31See also Harlow v. Fitzgerald, 457 U.S. 800 (1982). Justice Powell held:
Consistently with the balance at which we aimed in Butz, we conclude
today that bare allegations of malice should not suffice to subject
government officials either to the costs of trial or to the burdens of
broad-reaching discovery. We therefore hold that government officials
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functions require a full exemption from liability."32 The Butz Court did exhort
that unofficial actions were not entitled to the benefit of immunity, protesting:

The liability of officials who have exceeded constitutional limits was
not confronted in either Barr or Spalding. Neither of those cases
supports the Government’s position. Beyond that, however, neither
case purported to abolish the liabilig of federal officials for actions
manifestly beyond the line of duty/[.]

It was not until 1982, in Nixon v. Fitzgerald that the Court seemed to formally
endorse absolute immunity as a viable mechanism to insulate Executive
Department officials.34 In Nixon,35 the petitioner sued President Nixon and
alleged that he was dismissed as a management analyst with the Department
of the Air Force for testifying before a congressional subcommittee about cost
overruns.36 The Court, per Justice Powell, held that the President was
absolutely immune from civil damages liability,3” and explained, "[i]n view of
the special nature of the President’s constitutional office and functions, we
think it appropriate to recognize absolute Presidential immunity from damages
liability for acts within the ‘outer perimeter’ of his official responsibility."38 To
allay concerns that the holding of the Court was too broad, Powell addressed
the potential implication that such a rule would precariously situate the
President above the law.3? In addition to the possibility of impeachment,

v

performing discretionary functions, generally are shielded from liability
for civil damages insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable
person would have known.

I1d. at 817-18.

32Butz, 438 U.S. at 508. Justice Rehnquist, who concurred in part and dissented in
part, expressed a view that would later be adopted in Nixon, infra note 34. Namely,
executive department officials should be afforded absolute immunity, even when
arguably acting outside the direct scope of their official duties.

33d. at 495. See also infra note 193 and accompanying text.
34Nixon v. Fitzgerald, 457 U.S. 731 (1982).

35See generally Orenstein, supra note 2, at 255 (arguing that "the Court should have
granted the President qualified immunity from civil suits, while providing absolute
immunity only for certain highly sensitive functions.”); Stein, supra note 1, at 785 (stating
that the holding in Nixon v. Fitzgerald "departed abruptly from nearly two hundred years
of precedent on the official immunity issue and separation of powers doctrine.”).

36Nixon, 457 U.S. at 734.

37 Id. at 748.

381d. at 756.

391d. at 757 (citation omitted).
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Powell counseled that scrutiny by the press and the desire for reelection were
sufficient checks on an unscrupulous Chief Executive.40

The most recent expansion of presidential immunity in civil suits occurred
in Jones v. Clinton.41 This suit arose when Paula Corbin Jones filed suit against
President Clinton and Danny Ferguson alleging sexual harassment and
conspiracy pursuant to 42 U.S.C. §§ 1983 and 1985.42 In defense, the President
"asserted that he may not be sued in a civil action while sitting as President,
even when the facts asserted by the Plaintiff occurred, if at all, before he was
elected or assumed the office."43 Although the court rejected the President’s
plea for absolute immunity,44 the court held that he was entitled to a "limited
or temporary immunity from immediate trial . . .."45 In support of the grant of
temporary immunity, the majority underscored the need to protect the
President from harm arising out of unfettered litigation and to effectuate the
separation of powers doctrine communicated by Montesquieu and implicit in
the Constitution.46

The Eighth Circuit Court of Appeals?” subsequently reversed the decision of
the lower court, holding that

40]d. The dissent, written by Justice White, argued that a President, knowing that he
is immune from all civil suits, can seriously harm a substantial number of citizens even
though it is clear that his actions are in violation of a statute and trample constitutional
rights. Id. at 764 (White, J., dissenting).

41Jones v. Clinton, 869 F. Supp. 690 (1994), rev’d 72 F.3d 1354 (8th Cir. 1996); see
generally Akhil Reed Amar and Neil Kumar Katyal, Executive Privileges and Immunities:
The Nixon and Clinton Cases, 108 HARv. L. Rev. 701, 701 (1995)("Bill Clinton’s claim for
immunity is actually much stronger than Richard Nixon’s—supported by crisper
arguments . . . historical evidence . . . and by better modem-day policy arguments."”).
For a critique of the District Court opinion, see infra notes 134-39 and accompanying text.

42Jones, 869 F. Supp. at 690. The President requested that the suit be dismissed at the
present time while preserving the statute of limitations so that Jones could sue him
civilly upon leaving office. Id. at 691.

431d. at 692.

444. at 697. In rejecting the absolute immunity argument, the Court pronounced:
This Court recognizes the reasoning of Justice Powell and his thin
majority in Nixon v. Fitzgerald that the President has absolute immunity
from civil damage actions arising out of the execution of official duties
of office. However, this Court does not believe that a President has
absolute immunity from civil causes of action arising prior to assuming
the office. . . . It is contrary to our form of government, which asserts
as did the English in the Magna Carta and the Petition of Right,
that even the sovereign is subject to God and the law.
Id. at 698.

45]ones, 869 F. Supp. at 700.
46]4.
47Jones v. Clinton, 72 F.3d 1354 (8th Cir. 1996), affd 117 S. Ct. 1636 (1997).
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