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une of 2006 marked the first anni-

versaryof the United States Su-

preme Court’s ruling in Kelo v. City

of New London,' making this a good
time to analyze the past year’s flurry of
legislative activity and assess what it
means for local governments.? As of
mid-May of 2006, more than forty states
were considering legislation in reaction
to the Kelo ruling, and fifteen have
already enacted such legislation.’

The intensity and extent of the nega-
tive reaction to the Kelo ruling has been
almost unprecedented. Why is this?
Three factors stand out: first, the unchar-
acteristically shrill and alarmist tone of
Justice Sandra Day O’Connor’s dissent;
second, the change in the legal and po-
litical climate in the United States
since the Court’s last ruling on eminent
domain, the 1984 case of Hawaii Hous-
ing Authority v. Midkiff;* and third, the
media’s and public’s outcry against
the ruling.’

The mere fact that Justice O’Connor
dissented in Kelo was a surprise — but the
tone of her dissenting opinion was a
shock. Long seen as a moderate occupy-
ing a centrist position on the Court, in
Kelo, Justice O’Connor not only voted
with the more conservative members of
the Court but authored a dissent that ri-
valed any by the Court’s most conserva-
tive justice, Antonin Scalia. Despite Jus-
tice Stevens’s carefully argued majority
opinion stressing the factors a court must
examine to determine whether the use of
eminent domain for economic develop-
ment is truly serving a legitimate public
purpose (rather than improperly promot-
ing a purely private benefit), Justice
(O’Connor’s dissent insisted that the
majority’s ruling made nearly all private
property “susceptible to condemnation.™
Hammering the point home, she declared:
“The specter of condemnation hangs over
all property. Nothing is to prevent the
State from replacing any Motel 6 with a
Ritz-Catlton, any home with a shopping
mall, or any farm with a factory.”

Justice O’Connor’s inflamed rheto-
ric was immediately picked up and widely
dissemninated by advocates of the so-called
“property rights movement,” which was
still in its infancy when Midkiff was de-
cided in 1984.% The media also appeared
to have been strongly influenced by Jus-
tice O’Connor’s thetoric, perhaps because

capitalizing on the hyperbole of “replac-
ing any Motel 6 with a Ritz-Carlton”
proved irresistible when compared with
the parsed tone of Justice Stevens’s opin-
ion. A forthcoming law review article that
surveys the print and electronic media
coverage of the Kelo decision concludes
that the overwhelming majority of news
stories and editorials have been critical
of the ruling.’

Although it is uncertain whether the
media outery heightened — or simply re-
flected — public oppesition to the Kelo
ruling, it is clear that in the past half-cen-
tury, only one other Supreme Court case
has sparked a similarly extreme reaction:
Roe v. Wade, the 1973 decision uphold-
ing a woman’s right to an abortion.'®
At first, it seems implausible that the
power of eminent domain could rank with
abortion as a “hot-button” issue for the
American public, but one critical factor
links the two decisions: each was seen as
allowing government to “violate” a “right”
that many viewed as inviolable. Thus,
while the rulings differed “doctrinally”—
Roe deciding that the federal Constitution
limited state government authority (over
Jane Roe’s “right” to make decisions about
her body) and Kelo deciding that the fed-
eral Constitution did not limit state gov-
ernment authority (over Susette Kelo’s
“right” to make decisions about her
home) — both decisions deeply offended
a large portion of the country because each
“legalized” an action viewed by many as
immoral: destroying a life in Roe and de-
stroying a home in Kelo.

A critical difference between the two
decisions, however, was their effect on
existing law. Roe was truly a landmark
case: for the first time, the Supreme Court
found a “right to privacy” guaranteed by
the Due Process Clause of the federal
Constitution. Kelo, in contrast, merely
followed the Court’s precedents in ruling

that the power of eminent domain could
be used for a public purpose (such as eco-
nomic development), as well as for a
public use.!! Morecver, the Kelo major-
ity made it clear that states were free to
impose greater limits on the power of
eminent domain than those required by
the federal Constitution.!? In fact, start-
ing long before Kelo was decided, a num-
ber of states had already interpreted their
state constitutions as either barring or
significantly limiting condemnation for
economic development purposes.'
Given that Kelo really did not
change the state of the law, what argu-
ably accounts for the virulence of the
reaction to it is the combined effect of
the other two factors: Justice O'Connor’s
inflammatory rhetoric, and a well-orga-
nized and well-financed property rights
movement eager to fan those flames.

The Legislative Reaction:
Congress

Both Congress and the majority of state
legislatures reacted to Kelo by introduc-
ing, and in some instances enacting, laws
ranging from authorizing a legislative
study of the eminent domain questions
raised by Kelo, through tinkering with
condemnation procedures, to severe re-
strictions on its use.!'*

While a number of bills were in-
troduced in the U.S. House and Senate,
the major “Kelo bill” in Congress is H.R.
4128, introduced by James Sensen-
brenner (R-W1), which passed the House
in November 2005 by a vote of 376-38,
but has since been languishing in the
Senate Judiciary Committee.!> That bill
seeks to prevent the use of eminent do-
main for economic development by de-
nying federal economic development
funds to any state or local government
that uses eminent domain to transfer

continued on page 8
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private property to other private parties
for economic development purposes.
The proposed funding ban is for two years
following a judicial determination that
the law has been violated, and the bill
allows for private rights of action to en-
force the law.'¢

Another far more limited measure
addressing economic development has
already been enacted by Congress.!’
Senator Kit Bond (R-MO) successfully
attached an amendment to a federal ap-
propriations bill that prohibits use of
funds appropriated under the act for “eco-
nomic development that primarily ben-
efits private entities,” and requires the
General Accounting Office (GAQO) to
submit to Congress, within one year, a
study “on the nationwide use of eminent
domain.”!® Since the funding pro-
hibition does little more than echo
existing law — Kelo prohibits eminent
domain that “primarily benefits private
entities”— the effect of the so-called
Bond Amendment remains to be seen;
namely, the findings the GAO will re-
port from its study. The passage of the
Bond Amendment has taken the wind
out of the sails for those pushing to enact
H.R. 4128, as it appears the Senate is
content to await the forthcoming GAO
study before taking any further action.

In the most recent development
at the federal level, on June 23, 2006,
President Bush issued an Executive
Order limiting the use of eminent domain
by federal agencies.’® The Order, titled
“Protecting the Property Rights of the
American People,” limits “the taking of
private property by the Federal Govern-
ment to situations in which the taking is
for public use, with just compensation,
and for the purpose of benefiting the gen-
eral public and not merely for the pur-
pose of advancing the economic interest
of private parties to be given ownership
or use of the property taken.” Given the
Kelo Court’s broad definition of “public
use” and its recognition that a condem-
nation “merely” to benefit private parties
would not meet even that broad defini-
tion, this Executive Order appears to do
nothing more than restate the Court’s
ruling in terms that sound as though they
are “protecting property rights,” but ac-
tually have no substantive effect.

||
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The Legislative Reaction: States
By mid-May of 2006, legislation in re-
sponse to Kelo had been enacted or in-
troduced in more than forty states.”®
These legislative proposals and enact-
ments can be placed inro several dis-
tinct categories.

The most radical are those that seek
to “repeal” Kelo by effectively banning,
or placing severe limitations on, the use
of eminient domain for economic devel-
opment purposes. Legislation in this cat-
egory can seek to accomplish that goal
in various ways. Some measures simply
prohibit the use of eminent domain for
“economic development” — using that
exact term — while others use language
such as “for the primary purposes of cre-
ating jobs, generating tax revenue” or “to
transfer private property to another pri-
vate use” to identify the prohibited pur-
pose. Alabama, the first state to enact
legislation in response to Kelo, took this
approach in August 2005 in legislation
that prohibits the use of condemnation
“for the purpose of nongovernmental
retail, office, commercial, residential, or
industrial development or use...”?! Leg-
islation in other states accomplishes the
same goal by limiting eminent domain
to achieving a “public use,” and then
defining that term so as to exclude eco-
nomic development. Examples are the
bills introduced in South Carolina
{which defines “public use” as requiring
the “possession, occupation and enjoy-
ment of the condemned property by the
public at large or by public agencies”)*
and South Dakota (which prohibits the
use of eminent domain either to transfer
condemned property “to any private pet-
son, nongovernmental entity, or other
public-private business entity; or prima-
rily for enhancement of tax revenue”).?

Before describing other categories of
anti-Kelo legislation, the Alabama law?**
is worth discussing further because it il-
lustrates a critical point: the importance
of a detailed analysis of the actual legis-
lative proposal or enactment. While the
Alabama law seemingly bans condem-
nation for economic development, it
contains a crucial exception: it does not
apply to the exercise of eminent domain
“based upon a finding of blight in an area
covered by any redevelopment plan or
urban renewal plan.”?* In the view of one
property rights group, this exception

swallows the rule and effectively allows
Alabama cities and development agen-
cies to take private property for economic
development because other provisions of .
state law define “blight” broadly.® An
Indiana bill, S.B. 391,%7 has a similar
loophole. It prohibits condemnation for
“commercial use,” but exempts property
that is blighted, or cases where “it is likely
that the property will promote employ-
ment or create business opportunities.”®

In other states, legislation that con-
tains a “blight exception” to a general
ban on condemnation for economic de-
velopment — or limits condemnation to
blighted property — is more restrictive.
Texas, for example, enacted a ban on
condemnation for economic develop-
ment with a “blight exemption” in Sep-
tember 2005, just a month after Ala-
bama, but the Texas law adopted a far
more restrictive definition of blight, re-
quiring that the condemnation seek to
“eliminate an existing affirmative harm
on society from slum or blight areas.””
The critical term here is “affirmative
harm,” which refers to a distinction that
Justice O’Connor emphasized in her Kelo
dissent. She noted that the Supreme
Court's prior approvals of eminent do-
main had all involved uses that “inflicted
affirmative harm on society”; thus, she
reasoned, the only permissible use of
eminent domain for a “public purpose”
is to address a police power violation or
a public nuisance — a far more con-
stricted scope for eminent domain
than the majority’s view that the con-
demnation power is coextensive with the
police power.®

Other examples of legislation that
places greater limits than those of
Kelo on a government’s ability to use
eminent domain to address “blight”
include measures in Arizona (which lim-
its condemnation to “slum” property and
requires that the determination be made
on a property-by-property, not area-wide,
basis, and imposes a two-thirds super-
majority requirement on the legislative

body making the determination);*! Okla-

- homa (which redefines “blighted area”

as a place where the presence of a ma-
jority of listed factors substantially im-
pairs the sound development and growth
of the area as a menace to the public
health, safery, morals, or welfare of the
area, and redefines a “blighted property”




to be a structure that endangers life or
property due to its unsafe conditions);*
and llinois (limiting condemnation to a
“blighted area,” and further requiring that
prior to the condemnarion, the condemn-
ing governmental entity enter into
an agreement with a private entity to un-
dertake the proposed redevelopment
project).”

Another significant category of leg-
islation comprises laws that either pro-
hibit condemnation of residential prop-
erty or impose additional compensation
requirements for acquisition of such prop-
erty. Some of these limit the protection
to primary residences only or to acquisi-
tion for particular purposes. Legislation
calling for additional compensation takes
two basic forms: requiring compensation
to exceed fair market value (FMV), as
with Indiana’s H.B. 1010 (requiring
150 percent of FMV for acquisition of a
primary residence},**or allowing for
the reimbursement of costs not normally
covered, such as 8.B. 2746 in Illinois
(which permits the reimbursement of
condemnees’ appraisal costs, legal fees,
and relocation expenses).”® [llinois is not
unique in considering the compensation
issue more broadly than the residential
context; several other states are ponder-
ing whether just compensation should
include providing compensation to dis-
placed renters and business lessees.*

Moreover, a number of proposals seek
to restrain abuses of eminent domain by
enhancing procedural protections. Many
of these involve the imposition of a two-
thirds or three-fourths “super-majority”
voting requirement on legislative approv-
als of condemnations, or enhanced no-
tice to intended condemnees of imminent
governmental action. Delaware enacted
such legislation in July 2005, requiring six
months’ notice prior to initiating con-
demnation procedures, a public hearing
prior to condemnation, and the publica-
tion of a report describing the purpose for
the exercise of eminent domain; the law
also requires that the government pay
attorneys’ fees for parties in condemna-
tion proceedings.”’

Another category of state legislation
addressing perceived abuse of eminent
domain comprises measures allowing a
former owner to reacquire condemned
property if the purpose for which it was
acquired under eminent domain does not

come to fruition. Some proposals provide
a right to repurchase if the condemned
property is not used for the stated public
purpose or for a public use within a speci-
fied period of time (ten years after con-
demnation, for example, in South Caro-
lina®} while others either require the
government to offer the property back to
the original owner {for example, in Okla-
homa, at the lower of FMV or the price
that was originally paid®) or to allow the
former owner to petition the government
for the property’s return if it is not used
for a public purpose.

Finally, some of the state laws and
proposals postpone any substantive reac-
tion to Kelo until completion of a “study,”
the approach adopted in the Bond
Amendment.®® For example, Ohio S.B.
167, signed into law by Governor Taft in
November 2005, created a “Legislative
Taskforce to Study Eminent Domain”
that is to report back to the Legislature
by December 31, 2006, and it imposes a
moratorium on eminent domain for eco-
nomic development for the duration of
the study.** This law is another example
that shows “the devil is in the dertails”
for these various proposals, as the mora-
torium applies only to condemnation of
land for economic development purposes
if the land is not blighted and the con-
demnation was “initiated on or after
the effective date” of the act.# In New
Mexico, Governor Bill Richardson prom-
ised to create a similar study task force
after vetoing legislation that would have
barred condemnation for economic de-
velopment,” and Indiana and Tennessee
are considering proposals authorizing
similar studies.#

Where Are We Now?

It appears that more moderate voices are
now beginning to be heard. In contrast
to the veritable flood of invective against
Kelo immediately following the decision,
we are now hearing and seeing a differ-
ent message. Congress and several states
have chosen to study the issue of emi-
nent domain, rather than rush an ill-con-
sidered “quick fix” into law. The media
has begun to feature stories that question
the call of Kelo opponents for a ban on
the use of eminent domain for economic
development. In the last few months, for
example, stories have appeared in The
New York Times and other major news-

papers stressing how difficulr it might be
to move forward with major real estate
developments if eminent domain is not
an available tool.®

In addition, as eminent domain pro-
posals slowly move through the legisla-
tive process and we get further away from
the initial uproar against Kelo, we should
expect that other interest groups that
have been relatively quiet will start to
assert their views to lawmakers. Such
groups are not limited to real estate de-
velopers and advocates for local govern-
ment. Groups concerned with protecting
lower-income and minority neighbor-
hoods, for example, are beginning to rec-
ognize that the “blight exceptions” in
many legislative proposals will make their
constituencies even more vulnerable
than before Kelo. The mobilization of
“pro-Kelo” interests, combined with the
“let’s study the problem” approach in
Congress and a growing number of states,
suggests that much of the legislation that
finally emerges in response to Kelo may
be more nuanced and less draconian than
originally feared. Indeed, some of the leg-
islation will be a much-needed improve-
ment on the status quo. There are few
reasons, if any, to argue against enhanced
procedural protections for condemnees so
long as these do not impose unnecessary
delays. The same is true for proposals that
seek to ensure compensation for the full
range of costs borne by those whose prop-
erty is condemned; to provide assistance
for renters, business tenants, and others
whio are displaced by eminent domain but
who themselves are not property owners;
or that permit a former owner to reac-
quire property condemned for a project
that never comes to fruition.

No doubt some states will choose a
more extreme route and enact laws that
effectively limit eminent domain to the
most “traditional” public uses: roads, pub-
lic utility facilities, airports, and the like.
But even that may prove to be a blessing
in disguise. It will allow us, over time, to
compare outcomes such as inner-city re-
vitalization in those states whose response
to Kelo is well-considered reform with
those that enact the most severe restric-
tions on the availability of eminent do-
main. In short, by giving a green light to
states to experiment with different ap-
proaches to reforming eminent domain

continued on page 39
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— an approach famously dubbed “the
laboratory of the states” by Supreme Court
Justice Louis Brandeis * - Kelo may pro-
vide us with data we now lack about how
to make eminent domain a more effec-
tive tool for economic development while
curbing the shortcomings that have
eroded public support for its use.
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