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Report of the Subcommittee on
First Amendment and Land-Use Law

Alan Weinstein
Co-Chair, First Amendment and Land Use Law
Subcommittee;
Associate Professor & Director of Law & Public Policy
Program, Cleveland-Marshall College of Law;
M.C.P., Massachusetts Institute of Technology, 1979;
J.D., University of California-Berkeley, 1977;
B.A., University of Pennsylvania, 1967.

Edward H. Zeigler, Jr.
Co-Chair, First Amendment and Land Use Law
Subcommittee;
Professor of Law, University of Denver School of Law;
LL.M., National Law Center, George Washington
University, 1975;
J.D., University of Kentucky College of Law, 1973;
B.A., University of Notre Dame, 1970.

I. Introduction'

IN RECENT YEARS, there has been a marked expansion in the types
of uses, both commercial and nonprofit, that challenge land-use
regulations on First Amendment grounds. This expansion is occurring
for two reasons. First, "land use and the first amendment" is a
developing area in the law; it has been only fifteen years since the
Supreme Court first ruled on a case "in which the interests in free
expression protected by the First and Fourteenth Amendments have
been implicated by a municipality's commercial zoning ordinance." 2

While the Court has addressed zoning controls on adult businesses,3

1. Professor Weinstein prepared Sections I through V of the Subcommittee Re-
port. Professor Zeigler and Kathryn Huseman, a second year law student at the Univer-
sity of Denver, prepared Section VI of the Subcommittee Report.

2. Young v. American Mini Theatres, Inc., 427 U.S. 50, 76 (1976) (Powell, J.,
concurring) (upholding Detroit's "anti skid row" ordinance that required the dispersion
of adult entertainment businesses).

3. In addition to Young, the Court has considered three further challenges to adult
zoning ordinances: FW/PBS, Inc. v. City of Dallas, 110 S. Ct. 596 (1990) (striking
down the licensing provisions of a comprehensive adult entertainment zoning and
licensing ordinance); City of Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986)
(upholding a "concentration" ordinance that limited adult businesses to a 520-acre area
comprising approximately 5 % of the city); Schad v. Borough of Mount Ephraim, 452
U.S. 61 (1981) (striking down a prohibition on all live entertainment).
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THE URBAN LAWYER VOL. 23, No. 4

signs and billboards,4 and newsracks,5 it has not yet decided a case
involving a challenge to zoning or historic preservation ordinances
based on the religion clauses of the First Amendment.6 The first
federal appeals court decisions in such cases came only in 1983
(zoning)7 and 1990 (historic preservation) .8 As is typical of developing
areas in the law, litigants are encouraged to bring cases because the
law is unsettled and they hope to create significant new rights.

Second, a number of societal factors have coalesced to create a greater
potential for conflict when government regulates the use of land. In
part, this is occurring simply because we are an increasingly diverse
society. Consider, for example, a recent Fifth Circuit case, 9 involving
a mosque in Mississippi, which illustrates one aspect of our increasing
diversity: the recent appearance in communities across the nation of
all sizes of religious groups-such as Muslims, Mormons, Seventh
Day Adventists, Jehovah's Witnesses, and Hasidic Jews-that have

4. In two cases involving free speech challenges to zoning controls on signs and
billboards, the Court ruled that content-neutral controls that do not favor commercial
over noncommercial expression and which advance legitimate governmental interests
in aesthetics and traffic safety are valid. See Members of City Council v. Taxpayers
for Vincent, 466 U.S. 789 (1984); Metromedia, Inc. v. City of San Diego, 453 U.S.
490 (1981).

5. In City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750 (1988),
the Court struck down a municipal ordinance that limited newspaper vending machines
(newsracks) to locations on public property in commercial districts, and established
licensing, design-review, and insurance requirements. However, since the case in-
volved a facial challenge to the regulations and the Court, after finding that the ordinance
impermissibly gave the mayor unfettered discretion to deny or condition a permit,
remanded the case to the Sixth Circuit to decide whether the unconstitutional provisions
could be severed. The ruling provides no guidance on whether the locational, licensing
fee, and insurance requirements pass constitutional muster.

6. The First Amendment contains two separate guarantees of religious freedom:
"Congress shall make no law respecting an establishment of religion or prohibiting the
free exercise thereof; .... "Both the "Establishment" and "Free Exercise" Clauses
have been made applicable to the states by the Fourteenth Amendment. See Cantwell
v. Connecticut, 310 U.S. 296 (1940) (Free Exercise Clause); Everson v. Board of
Educ., 330 U.S. 1 (1947) (Establishment Clause).

7. See Lakewood, Ohio Congregation of Jehovah's Witnesses, Inc. v. City of
Lakewood, 699 F.2d 303 (6th Cir. 1983); Grosz v. City of Miami Beach, 721 F.2d
729 (11th Cir. 1983).

8. Rector of the Vestry of St. Bartholomew's Church v. City of New York, 914
F.2d 348 (2d Cir. 1990), cert. denied, 111 S. Ct. 1103 (1991).

9. See Islamic Ctr. v. City of Starkville, 840 F.2d 293 (5th Cir. 1988), which
held that the Board of Aldermen of Starkville, Mississippi, violated the Free Exercise
Clause when it denied a special exception to a group of Muslim students at Mississippi
State University who sought to renovate a property for use as a student residence and
mosque. Id. at 294. The court concluded that the board had denied the Islamic Center
a special exception for reasons other than the asserted considerations of traffic control
and public safety and that it applied different standards to approving a mosque than it
had adopted for Christian institutions. Id. at 302.

660 FALL 1991
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FIRST AMENDMENT AND LAND-USE LAW 661

not traditionally been in the mainstream of American religious life.
Another, and very different, example of increasing social diversity has
been the spread of "adult businesses," which once were limited to the
"red light" districts of large cities, and to the neighborhoods and central
business districts of large and small communities alike.

Other factors besides increasing social diversity have given rise to
increased conflict between land-use controls and the First Amendment.
The near universal acceptance of aesthetics as a valid governmental
objective in the past two decades has led to greater local efforts to
control signs. The adoption of local historic preservation ordinances
can create conflict because many of the significant historical structures
in any community will be churches and synagogues. Finally, the in-
creasingly litigious nature of society generally also contributes to the
growing conflict.

In this report, we review a number of significant state and federal
cases in each of the areas noted above: regulation of newsracks; the
application of zoning, eminent domain, and historic preservation ordi-
nances to religious institutions; sign controls; and zoning regulation of
adult businesses. We first discuss the Supreme Court's recent decision
in Barnes v. Glen Theatre'° which, although not a land-use case, has
significant implications for the manner in which local governments
choose to regulate adult businesses.

H. Barnes v. Glen Theatre

Barnes v. Glen Theatre involved First Amendment challenges by two
adult businesses in South Bend, Indiana, to the enforcement of Indiana's
public indecency statute which barred totally nude dancing. ' One is the
Kitty Kat Lounge, a bar that presents "go-go dancing," and would like
to present totally nude dancing, but the Indiana law regulating public
nudity requires that dancers wear "pasties" and a "G-string."12 The
other, the Glen Theatre, is an adult business that offers books, maga-
zines, movie showings, and live entertainment, consisting of nude and

10. 111 S. Ct. 2456 (1991).
11. Id. at 2458.
12. The Indiana statute declares that anyone who knowingly or intentionally ap-

pears in a state of nudity in a public place commits "public indecency," a Class A
misdemeanor. "Nudity" is defined as "the showing of the human male or female
genitals, pubic area, or buttocks with less than a fully opaque covering, the showing
of the female breast with less than a fully opaque covering of any part of the nipple,
or the showing of the covered male genitals in a discernibly turgid state." IND. CODE
§ 35-45-4-1 (1988).
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semi-nude female dancers, in an enclosed "bookstore.' ' 3 After a
lengthy journey through the federal courts, 14 a majority of the Seventh
Circuit, sitting en banc, concluded that non-obscene nude dancing per-
formed for entertainment is expression protected by the First Amend-
ment, and that the public indecency statute was an improper infringe-
ment of that expressive activity because its purpose was to prevent the
message of eroticism and sexuality conveyed by the dancers."

The Supreme Court reversed the judgment of the court of appeals, ' 6

but failed to reach a single rationale for its decision.' 7 Chief Justice
Rehnquist, joined by Justices O'Connor and Kennedy, delivered the
opinion of the Court upholding the statute, with Justices Scalia and
Souter writing separate concurring opinions. Justice White, joined by
Justices Marshall, Blackmun, and Stevens, dissented.

Rehnquist's opinion acknowledged that nude dancing is expressive
conduct protected by the First Amendment, but found that it was only
"marginally" within the amendment's "outer perimeters. ' ' 8

Rehnquist argued that the statute was not aimed at the erotic message
conveyed by the dancing but sought to ban all public nudity, whether
or not it is combined with expressive activity. '9 Thus, the correct way
to view the statute was as a form of "time, place or manner" restriction

13. Barnes, Ill S. Ct. at 2459.
14. See Glen Theatre, Inc. v. Pearson, 802 F.2d 287 (7th Cir. 1986); Glen Theatre,

Inc. v. Civil City of South Bend, 695 F. Supp. 414 (N.D. Ind. 1988); Miller v. Civil
City of South Bend, 887 F.2d 826 (7th Cir. 1989).

15. Miller v. Civil City of South Bend, 904 F.2d 1081 (7th Cir. 1990).
16. Barnes, 111 S. Ct. at 2463.
17. In its decisions involving land use and the First Amendment, the Court has

twice been fragmented when it initially considered a particular issue, but formed a
consensus on a later case. In 1976, the Court split 4-1-4 in Young v. American Mini
Theatres, Inc., 427 U.S. 50 (1976), its first adult zoning case, but a decade later upheld
the ordinance in City of Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986), with
a 6-3 split. Similarly, the Court's first sign regulation decision in Metromedia, Inc.
v. City of San Diego, 453 U.S. 490 (1981), split 4-2-1-1-1: a plurality opinion by
Justice White, joined by three others; a concurring opinion by Justice Brennan, joined
by Justice Blackmun; and three separate dissenting opinions. Three years later, in
Members of the City Council v. Taxpayers for Vincent, 466 U.S. 789 (1984), there
was a six-member majority that upheld the ordinance in question.

The Court appeared to follow this pattern again last term in FW/PBS, Inc. v. City
of Dallas, 110 S. Ct. 596 (1990). In ruling for the first time on whether the licensing
provisions of a comprehensive adult business ordinance constituted a prior restraint,
the six-Justice majority, while striking down the licensing provision (id. at 606), split
down the middle on the issue of what procedural safeguards would be required to
salvage the scheme and the three dissenting Justices wrote two opinions. See id. at 616
(Stevens, J., dissenting); id. at 617 (Scalia, J., dissenting).

18. Barnes, 111 S. Ct. at 2460.
19. Id.

FALL 1991
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FIRST AMENDMENT AND LAND-USE LAW 663

which could be judged under the standards set forth in United States v.
O'Brien.20

After finding that Indiana's "public indecency" statute used the
state's police power to further a substantial government interest in
protecting order and morality by banning public nudity, 2' Rehnquist
argued that restricting nudity on moral grounds is unrelated to the
suppression of free expression, relying on language in O'Brien rejecting
an "expansive" notion of expression as any conduct intended to express
an idea.22 Rehnquist denied the contention that, while the statute's gen-
eral prohibition on public nudity may be unrelated to suppressing free
expression, the state, by banning nude dancing, seeks to prevent its
erotic message. He argued that the state was not proscribing nudity
because of the erotic message but was only "making the message
slightly less graphic" by requiring dancers to wear pasties and
G-strings, thereby addressing the evil it sought to prevent-public nu-
dity. 23 It was not the dancing, with its communicative element, which
the state prohibited, but public nudity, whether or not it is combined
with expressive activity.24 Finally, and no doubt with tongue in cheek,

20. Id. (citing United States v. O'Brien, 391 U.S. 367 (1968)). Rehnquist noted
that while the "time, place or manner" test was developed for evaluating restrictions
on expression taking place on public property used as a "public forum," the Court in
Renton had applied it to conduct occurring on private property (id.); and then observed
"that this test has been interpreted to embody much the same standards as those set
forth in United States v. O'Brien." Id. (citing United States v. O'Brien, 391 U.S. 367
(1968)).

United States v. O'Brien, 391 U.S. 367 (1968), which "held that when 'speech'
and 'nonspeech' elements are combined in the same course of conduct a sufficiently
important governmental interest in regulating the nonspeech element can justify inciden-
tal limitations on First Amendment freedoms" (id. at 376), stated a four-part test for
evaluating government regulations that incidentally affect expressive activity:

A government regulation is sufficiently justified if it is within the constitutional power
of the Government; if it furthers an important or substantial governmental interest;
if the governmental interest is unrelated to the suppression of free expression; and
if the incidental restriction on alleged First Amendment freedoms is no greater than
is essential to the furtherance of that interest.

Id. at 377.
21. Barnes, 111 S. Ct. at 2462.
22. Id. at 2462-63. Rehnquist also cited City of Dallas v. Stanglin, 490 U.S. 19

(1989), in which the Court held that social "ballroom" dancing was beyond the protec-
tion of the First Amendment, for the proposition that one could find some "kernel"
of expression in almost every activity, "but such a kernel is not sufficient to bring the
activity within the protection of the First Amendment." Stanglin, 490 U.S. at 25.

However, Justice White's dissenting opinion correctly observes that Stanglin did not
address the issue of whether social dancing was expressive activity, but rather, whether
plaintiff's associational rights were violated by restricting admission to dance halls on
the basis of age. Barnes, 111 S. Ct. at 2471 n.1 (White, J., dissenting).

23. Id. at 2463.
24. Id.
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court applied the same test to the claim of an unconstitutional burden
on religion, observing that "to prevail on either claim plaintiff must
prove that it can no longer carry out its religious mission in its existing
facilities."' 93 Finding that the church could not meet this burden of
proof, the district court upheld the commission and city on both
claims. 194

On appeal, the Second Circuit affirmed both of the lower court's
rulings,1 95 but did not endorse the application of the charitable purpose
test to either the takings or free exercise claims.'96 Citing a number of
Supreme Court free exercise cases, including Smith, which was decided
after the district court decision, the court of appeals found that "the
Landmarks Law is a valid, neutral law of general applicability" and
agreed with the district court that the church failed to prove that it cannot
continue its religious practices in its existing facilities. 197 The Second
Circuit based its analysis of the takings claim on the Supreme Court's
decision in Penn Central Transportation Co. v. City of New York:' 98

"Applying the Penn Central standard to property used for charitable
purposes, the constitutional question is whether the land-use regulation
impairs the continued operation of the property in its originally expected
use. "99 The court answered this question in the negative, concluding
"that the Landmarks Law does not effect an unconstitutional taking
because the Church can continue its existing charitable and religious
activities in its current facilities."200

We are left with the question of what these three important cases,

sanctuary, to enlarge its parking facilities. Both the church and the York House were
in an historic district. Id. at 259. The church sued, claiming that denial of the permit
amounted to a taking, and urged the court to apply the charitable purpose test. Id. The
court chose to rely on Maher, however, arguing that Maher was the proper test for
takings claims in an historic district since the charitable purpose test arose in cases
involving individually designated landmarks, and found that the church had failed to
carry its burden of proof. Id. at 261.

Lafayette Park Baptist Church v. Scott, 553 S.W.2d 856 (Mo. Ct. App. 1977), also
involved a church seeking permission to demolish a building within an historic district
to expand its parking facilities. As in the York case, the court applied the Maher test
and concluded that the church failed to meet its burden of proof. See id. at 863.

193. 914 F.2d at 353.
194. Id.
195. Id. at 355-56.
196. Id.
197. Id. at 354-56. In a footnote, the Second Circuit also agreed that the district

court had been correct to dismiss the church's claim that the landmarks law violated
the Establishment Clause. Id. at 356 n.4.

198. 438 U.S. 104, 144 (1978)
199. St. Ban's, 914 F.2d at 356.
200. Id.

FALL 1991
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FIRST AMENDMENT AND LAND-USE LAW 689

considered in relation to one another, mean. To start, the Supreme
Court, by denying certiorari in St. Bart's,2 ° which relied on Smith, on
the same day it vacated the judgment in First Covenant, and remanding
the case to the Washington Supreme Court in light of Smith,2°2 has sent
two clear signals: first, landmark laws are not suspect under the federal
Constitution merely because they apply to churches; and second, a
church will not be excused from complying with landmark laws, on
federal constitutional grounds, unless it can prove that meeting those
requirements leaves it unable to carry out its religious mission.

That still leaves open the question of whether state courts may find
greater protection for religious institutions under provisions of their
state constitutions. Although the Massachusetts court invalidated the
landmark law in Society of Jesus on the basis of the state constitution,203

it is unlikely that case will have broad application for two reasons. First,
the case involved landmark designation of the church's interior. Few
ordinances authorize such designation, likely because landmark com-
missions recognize that such designations can easily raise significant
First Amendment issues.2° Second, the "free exercise clause" of the
Massachusetts Constitution is stated in far broader terms205 than the
corresponding clause in the federal Constitution2 6 and has a legislative
history that emphasizes its role in guaranteeing freedom of choice as to
manner of worship.207 Thus, while it is true that many state constitutions

201. 111 S. Ct. 1103 (1991).
202. 111 S. Ct. 1097 (1991).
203. Society of Jesus v. Boston Landmarks Comm'n, 564 N.E.2d 571, 574 (Mass.

1990).
204. In many faiths, the design and arrangement of architectural features and station-

ary ritual objects within the interior of a sanctuary is rigorously defined by religious
rules and/or customs. For example, Orthodox Judaism requires that seating for men
be physically separated from seating for women by screening off a women's section
or limiting women's seating to a balcony, and customarily places a large "reader's
platform" in the center of the sanctuary. Reform and Conservative Judaism do not
segregate women and have discarded the central platform. Consider, then, the free
exercise challenges that would ensue if either: (1) an Orthodox synagogue, whose
interior had been designated as a landmark, were sold to a Reform congregation, which
was then denied permission to remove the central platform and the screening from
the women's seating area; or, (2) an Orthodox congregation purchases a Reform
synagogue with a landmarked interior and is then denied permission to install a central
platform and screened off women's section.

205. "[N]o subject shall be hurt, molested, or restrained in his person, liberty, or
estate, for worshipping God in the manner and season most agreeable to the dictates
of his own conscience; or for his religious profession or sentiments; provided he doth
not disturb the public peace, or obstruct others in their religious worship." MAss.
CONST. art. II.

206. "Congress shall make no law. . . prohibiting the free exercise" of religion.
U.S. CONST. amend. I.

207. See Society of Jesus, 564 N.E.2d at 572-73.
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guarantee freedom of religion in terms far broader than those in the First
Amendment, few, if any, feature the combination of broadly protective
terminology and legislative history found in Massachusetts.208

First Covenant, remanded to the Washington Supreme Court for
reconsideration in light of Smith,2 9 is an unlikely candidate to create
greater protection for churches under the state constitution. While the
Court may well sustain its original judgment because of the particular
factual record in this case, a majority of the Justices are already on
record as disavowing the notion that mere landmark designation of
a church's exterior states a constitutional violation under the federal
Constitution as it was interpreted prior to Smith. Thus, there is little
chance that the previous plurality will attract the fifth vote necessary
for a majority opinion holding that the state constitution is violated when
a church is landmarked.

We can conclude, therefore, that landmark ordinances are now gener-
ally safe from First Amendment challenges, so long as they do not seek
to regulate the interiors of houses of worship against the wishes of
religious institutions and do not totally frustrate the accomplishment of
the religious mission of the institution.

VI. Local Regulation of Signs and Billboards

A. In General

Though the messages on signs or billboards, whether commercial or
noncommercial in content, are forms of speech protected by the First
Amendment, the Supreme Court generally has sanctioned local regula-
tions of these land uses. Standards for assessing the constitutionality
of sign restrictions are set out in the Supreme Court's opinions in
Metromedia, Inc. v. City of San Diego2'0 and Members of the City
Council v. Taxpayers for Vincent.21

1 Content-neutral and reasonable
time, place, and manner restrictions are permissible. 12 For regulation to
be valid, it must directly further a sufficiently substantial governmental
objective unrelated to the suppression of speech and be no more restric-

208. For example, the parallel provision of the Washington Constitution, which
will be construed in First Covenant on remand, provides that "[a]bsolute freedom of
conscience in all matters of religious ... worship ... shall be guaranteed to every
individual." WASH. CONST. art. I, § 11.

209. First Covenant Church v. City of Seattle, 787 P.2d 1352 (Wash. 1990) (en
banc), vacated and remanded, 111 S. Ct. 1097 (1991).

210. 453 U.S. 490 (1981).
211. 466 U.S. 789 (1984).
212. See Metromedia, 453 U.S. 490; Taxpayers v. Vincent, 466 U.S. 789.

FALL 1991
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FIRST AMENDMENT AND LAND-USE LAW 691

tive than necessary to achieve the governmental objective.213 In applying
this balancing test, a court also may consider whether the impact of the
regulation leaves open ample alternative channels of communication
for expression.214 Generally, courts in recent years, in applying these
standards for validity, have upheld a variety of types of local regulation
of signs and billboards, including total bans on off-site commercial
signs, based on the governmental objectives of traffic safety and aes-
thetics.215

B. Purpose of Zoning Regulations

Traffic safety, highway beautification, aesthetics,216 and elimination of
nonconforming signs2 7 are substantial governmental interests, but some
cases suggest that aesthetic considerations alone are not enough to pre-
vail as a substantial governmental interest.21 s Local zoning regulations
must have a specific stated purpose in the portion of the zoning code
in question that states a substantial governmental interest, or that pur-
pose must be demonstrated by extrinsic evidence. 219 The purpose cannot
be assumed; a general statement in the preamble is not enough to provide
a rationale. 220 Also, the Supreme Court of Connecticut ruled that a
single purpose does not have to apply to all the area in a municipality
to be valid. 22' It said that as long as the means fulfills the purpose, the

213. Taxpayers for Vincent, 466 U.S. at 805.
214. See Burns v. Barrett, 561 A.2d 1378 (Conn.), cert. denied, 110 S. Ct. 563

(1989) (signs and billboards can be used for communication if farther than 500 feet
from the highway).

215. See Edward H. Ziegler, Jr., Local Control of Signs and Billboards: An Analy-
sis of Recent Regulatory Efforts, 8 ZONING & PLAN. L. REP. 161 (1985).

216. See Burns, 561 A.2d at 1383.
217. See Ackerley Communications of Mass., Inc. v. City of Somerville, 878 F.2d

513, 518 (1st Cir. 1989) (purpose of statute was to reduce the number of nonconforming
noncommercial and on-site commercial signs); Circle K Corp. v. City of Mesa, 803
P.2d 457 (Ariz. Ct. App. 1990) (permit for new on-site sign conditioned on removal of
non-conforming sign constitutional); see also Fort Collins v. Root Outdoor Advertising,
788 P.2d 149 (Colo. 1990).

218. See Ackerley Communications, 878 F.2d at 520-21 (aesthetics as an interest
underlying a zoning ordinance is proper, but "it [is] highly unlikely that aesthetics ever
could be a sufficient justification for a penalty on speech .... "); Art Van Furniture,
Inc. v. City of Kentwood, 437 N.W.2d 380, 383-84 (Mich. Ct. App. 1989) (plaintiff's
burden of proof includes showing that no reasonable governmental interest is being
advanced by the zoning ordinance; aesthetics alone, while "a valid part of the general
welfare concept. . . may not serve as the sole reason for excluding a legitimate use
of property." (citations omitted)) .

219. National Advertising Co. v. Town of Babylon, 900 F.2d 551, 555 (2d Cir.
1990).

220. See id.
221. Burns v. Barrett, 561 A.2d 1378, 1383 (Conn.), cert. denied, 110 S. Ct. 563

(1989).
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legislature has the discretion to determine where to apply the zoning
ordinance and when to grant exceptions.222

The statute's purpose, however, is not always controlling. The U.S.
District Court for the Northern District of Illinois said that while there
may be an explicit purpose stated in the zoning code, the ordinance must
be interpreted according to its plain language, even if to interpret it
otherwise would be more consistent with the stated purpose. 223 Spot
zoning cannot be used to contravene the federal and state governments'
intentions.224 In L& W Outdoor Advertising Co. v. State of Indiana,225
when state and federal law did not allow agricultural land to house
billboards, the municipality changed the zoning of land with billboards
on it from agricultural to commercial.226 The court ruled that "local
zoning authorities must conform to reality and observe the intent of
both the federal and state laws concerning . . . beautification." 2 27 It is
unconstitutional for the purpose of spot zoning to be in contradiction
to the state and federal intent; it, therefore, cannot circumvent state and
federal law through spot zoning.228

C. Political and Commercial Speech Distinctions

Courts continue to strike down as unconstitutional ordinances that draw
distinctions between commercial and political speech-prohibiting po-
litical speech, while permitting commercial speech. 229 Following Met-
romedia,230 the court in Able v. Town of Orangetown3 found a facially
content-neutral ordinance constitutional even though a permit was re-
quired to post signs.232 The plaintiff argued that review of the signs
before a permit was granted gave the town officials absolute discre-
tion. 233 The court ruled that "[i]n the absence of unconstitutional appli-

222. Id. (regulation applied to highway intersections in municipalities with a popula-
tion of less than 40,000 residents).

223. Scadron v. City of Des Plaines, 734 F. Supp. 1437, 1443 (N.D. Ill. 1990).
224. Id.
225. 539 N.E.2d 497 (Ind. Ct. App. 1989).
226. Id. at 498.
227. Id. at 499.
228. Id.
229. Runyon v. Fasi, No. 90-00752, 1991 U.S. Dist. LEXIS 5311 (D. Haw. Apr.

15, 1991) (ordinance that prohibited all outdoor political signs on both public and
private property overbroad and unconstitutional); see also National Advertising Co. v.
Town of Babylon, 900 F.2d 551 (2d Cir. 1990) (cannot discriminate between commer-
cial and noncommercial speech, favoring commercial speech).

230. Metromedia, Inc. v. City of San Diego, 453 U.S. 490 (1981).
231. 724 F. Supp. 232 (S.D.N.Y. 1989).
232. Id. at 234-35.
233. Id. at 234.
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cation, an ordinance restricting the posting of signs on the public ways
to preserve the aesthetic appeal of the town is within the bounds of the
constitution.' ,234 Content distinctions are valid if based on on-site and
off-site locations as long as noncommercial copy is permitted on any
sign that is otherwise allowed and the distinctions are point-of-view
neutral. 235 On-site versus off-site236 distinctions regarding commercial
messages are not considered content-based distinctions and are, there-
fore, permissible. 237 Seemingly content-neutral ordinances can become
content-based when they are conditioned on speech made prior to the
effective date of the ordinance, not to prospective speech. 238 "It is
without question that the government may not impose a penalty-in this
case, denying the right to continue speaking by means of nonconforming
signs-because of a person's constitutionally protected past speech
...The impropriety of distinguishing between speakers in this manner
is evidenced by the significant chilling effect that we envision ..

D. Size, Type, and Manner Restrictions

1. SIZE

Size restrictions continue to be valid time, place, and manner restric-
tions.240 However, these size restrictions must be based on reasonable,
rational government objectives. In Art Van Furniture Inc. v. City of
Kentwood24 1 (decided on due process grounds), the city limited a single
advertiser to a 100 square foot on-site sign where multiple tenants in
the same building would have qualified for signs of 791 square feet.242

234. Id. at 235.
235. National Advertising Co. v. Village of Downers Grove, 561 N.E.2d 1300 (Ill.

App. Ct. 1990).
236. An onsite sign carries a message that bears some

relationship to the activities conducted on the premises where the sign is located
.... Depending upon the business or agency, the message on the sign may be
deemed either commercial or noncommercial. An offsite sign ... carries a message
unrelated to its particular location. These signs also may display either commercial
or noncommercial messages.

Ackerley Communications v. City of Somerville, 878 F.2d 513, 513 n.l (1st Cir.
1989).

237. National Advertising Co., 561 N.E.2d at 1307.
238. Ackerley Communications, 878 F.2d 513.
239. Id. at 519.
240. National Advertising Co., 561 N.E.2d at 1308 ("[I]t is [ permissible for a

municipality to restrict to a greater degree the size of off-site signs it allows. Any
disparity between the size of noncommercial off-site and on-site signs is a result of a
proper time, place, and manner restriction.").

241. 437 N.W.2d 380 (Mich. Ct. App. 1989).
242. Id. at 384.
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The court ruled that the substantial governmental interests in traffic
safety and aesthetics were rationally related to the purpose of the ordi-
nance. 243 However, it is invalid for a municipality to strictly enforce an
ordinance that would be "to the detriment of a sole tenant as opposed
to multiple tenants 244 because "[t]he governing rule is one of reason
* . . [and] the ordinance is arbitrary, capricious, and unreasonable as
applied ....
2. TYPE

Under the standards in Metromedia, recent court decisions have upheld
the constitutionality of regulations banning all off-site commercial
signs, banning all off-site billboards in certain areas and prohibiting the
construction of any new off-premises outdoor advertising structure. 246

However, in a recent case, Bell v. Township of Stafford ,247 the Supreme
Court of New Jersey held unconstitutional a local ordinance totally
prohibiting all off-premises advertising signs, including noncommercial
signs, within the municipality.248 Following earlier decisions, the court
held that a total municipal-wide ban on all off-premises signs drastically
encroached on freedom of speech and expression and that a city's burden
in justifying such a ban was particularly strenuous .249 The New Jersey
court found that the city had not shown that the total ban was the least
restrictive means available to promote traffic safety and aesthetics250

and, in any case, there was no adequate showing by the city that alterna-
tive means of communication of noncommercial messages were left

251open by the ordinance.
Since the Metromedia decision, regulation banning portable signs but

allowing permanent or freestanding signs in the same area has in some
cases been upheld by the courts.252 However, other courts have found

243. Id.
244. Id. at 385.
245. Id. at 384.
246. See Burns v. Barrett, 561 A.2d 1378 (Conn. 1989), cert. denied, 110 S. Ct.

563 (1989); Naegele Outdoor Advertising, Inc. v. City of Durham, 844 F.2d 172, 174
(1988), aff'd in unpublished decision, Major Media of the Southeast, Inc. v. City of
Raleigh, No. 89-1571, 1991 U.S. App. LEXIS 5714 (4th Cir. Feb. 8, 1991); Georgia
Outdoor Advertising, Inc. v. City of Waynesville, 833 F.2d 43 (4th Cir. 1987).

247. 541 A.2d 692 (N.J. 1988).
248. Id. at 693.
249. Id. at 698-99.
250. Id. at 699.
251. Id.
252. See, e.g., Rent-A-Sign v. City of Rockford, 406 N.E.2d 943 (Ill. App. Ct.

1980).
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no reasonable basis for such a distinction based on aesthetics or traffic
safety, where freestanding permanent signs are allowed.253 Two recent
federal court decisions have upheld total bans on portable signs dis-
playing commercial or noncommercial messages..2 ' Both courts held
that great deference should be shown to a local governmental body's
decision that such a ban would further the city's interest in curing
aesthetic blight. 55

3. MANNER

Courts have used the public policy of construing statutes strictly to
eliminate nonconforming uses to extend the reach of time, place, and
manner restrictions. In Circle K Corp. v. City of Mesa ,256 the corpora-
tion requested a permit for a new on-site sign, without changing the
existing nonconforming on-site sign.257 The municipality refused to
issue a permit for the new sign on the removal of the nonconforming
sign saying that the new sign was an addition to the property the noncon-
forming sign was on. 58 The corporation argued that the freestanding,
nonconforming on-site sign was not part of the property for which
the permit was requested. 259 The court ruled that a municipality may
consider on-site signs as inherently connected to the business it adver-
tises; 260 therefore, "any change to any part of the Circle K property
could be considered a change to the existing property." 2 61 Conditions
on permits are constitutional as long as they promote a substantial

262governmental purpose.

E. Amortization and Grandfather Clauses

Recent court decisions continue to reject facial "taking" challenges
to sign and billboard amortization provisions .263 However, courts in

253. See, e.g., Dills v. Cobb County, 593 F. Supp. 170 (N.D. Ga. 1984).
254. Lindsay v. City of San Antonio, 821 F.2d 1103 (5th Cir. 1987), cert. denied,

484 U.S. 1010 (1988); Don's Porta Signs, Inc. v. City of Clearwater, 829 F.2d 1051
(11th Cir. 1987), cert. denied, 485 U.S. 981 (1988).

255. Lindsay, 821 F.2d at 1109; Don's Porta Signs, 829 F.2d at 1053.
256. 803 P.2d 457 (Ariz. Ct. App. 1990).
257. Id. at 459.
258. Id. at 460.
259. Id.
260. Id. at 462.
261. Id. at 461.
262. Id. at 464.
263. Major Media of the Southeast, Inc. v. City of Raleigh, 792 F.2d 1269 (4th Cir.

1986), cert. denied, 479 U.S. 1102 (1987), aff'd in unpublished decision, No. 89-
1571, 1991 U.S. App. LEXIS 5714 (4th Cir. Apr. 9, 1991) (sign ordinance with
five-and-one-half-year amortization period is not a taking because the amortization
period allowed a partial recoupment of the owner's investment); Georgia Outdoor
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Pennsylvania and Georgia, relying on state constitutional taking provi-
sions, recently held local ordinance amortization provisions to consti-
tute invalid "takings" of property. 264 The Pennsylvania Superior Court
held that a brief ninety-day amortization period for an adult bookstore
was unconstitutional under the Pennsylvania Constitution because the
owner of the bookstore had a vested right that could not be removed. 65

Similarly, the Georgia Supreme Court found that the Georgia Constitu-
tion, which states that private property may not be "taken or damaged
for public purposes" 266 was violated when the owners of nonconforming

267signs were not compensated for the removal of their signs.
In contrast, the First Circuit Court of Appeals, in Ackerley Communi-

cations of Massachusetts, Inc. v. City of Somerville,26 invalidated a
zoning ordinance based on the First Amendment of the U.S. Constitu-
tion without reaching the takings issue.2 69 The City of Somerville cre-
ated an ordinance that grandfathered all on-site nonconforming signs
carrying both commercial and noncommercial messages, and all non-
conforming off-site commercial signs that carried noncommercial mes-
sages. 27

0 Ackerley Communications requested a variance for its com-
mercial off-site signs, and when it appeared the variance would be
denied, announced it would change all its nonconforming commercial
signs to nonconforming noncommercial signs and, thus, qualify for the
grandfather provision in the ordinance.271 In reaction to this announce-
ment, the City of Somerville changed the ordinance to require that all
nonconforming off-site signs, in order to qualify for the grandfather
provision, had to have contained exclusively noncommercial messages
for the previous year.272 This provision allowed approximately seven
of Ackerley's approximately 200 signs to qualify for the grandfather
provision.273

Advertising v. City of Waynesville, 900 F.2d 783 (4th Cir. 1990) (presence of amortiza-
tion clause does not establish the validity of an ordinance as a matter of law, but the
absence of an amortization provision does not constitute an automatic taking); see also
Naegele Outdoor Advertising Co. v. City of Durham, 844 F.2d 172 (4th Cir. 1988).

264. PA Northwestern Distrib., Inc. v. Zoning Hearing Bd., 584 A.2d 1372 (Pa.
1991); Lamar Advertising v. City of Albany, 389 S.E.2d 216 (Ga. 1990).

265. PA Northwestern, 584 A.2d 1372 (Pa. 1991).
266. GA. CONST. art. 1, § 3, I(a).
267. Lamar Advertising, 389 S.E.2d at 217-18.
268. 878 F.2d 513 (1st Cir. 1989).
269. Id. at 522.
270. For a definition of on-site and off-site, see supra note 236.
271. Ackerly Communications, 878 F.2d at 514-15.
272. Id. at 515.
273. Id.
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The court ruled that, even though in some instances it may be permis-
sible to regulate content,274 in this instance the regulation violated the
First Amendment.275 While the ordinance passed Metromedia because it
allowed noncommercial speech anywhere and in addition to commercial
speech, it failed because it penalized speakers for their past lawful
speech.276 "[T]he issue is whether a severe penalty-a prohibition
against future speech-may be imposed on a speaker because he in the
past engaged in a certain kind of lawful but less favored speech. We
conclude that the First Amendment does not permit this particular dis-
crimination. ,277 The court envisioned that by allowing the city to select
who will speak based on past constitutional speech, there would be an
overwhelming chilling effect on prospective speech.278

Second, the court stated that while time, place, and manner restric-
tions present a mechanism for restricting future speech, that speech must
always be prospective. 279 The amortization clause in the Somerville
ordinance based the determination of who could speak on past lawful
speech without notifying the speaker that he would be penalized for the
lawful speech 280 The court ruled that "Ackerley deserved notice that
a consequence of the decision to speak on less important, though consti-
tutionally protected subjects, would be the loss of its right ever to
display on its nonconforming signs the most highly valued mes-
sages." 28' Somerville's purpose for imposing this grandfather provi-
sion was to severely restrict nonconforming billboards.282 The court
held, however, that the grandfather clause was not a rational means
of attaining the purpose and that there were several less restrictive
alternatives available.283

274. Id. at 518 n.9.
275. Id. at 518.
276. Id. at 518-19.
277. Id. at 518.
278. Id. at 519-20.
279. Id. at 520.
280. Id. at 520-21.
281. Id. at 521-22.
282. Id. at 522.
283. Id.
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