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I. Introduction
“Remember the Prisoners as if Chained with Them”3
There are few certainties in life, but one is that there will always be
vulnerable, incarcerated persons under the care and protection of the State.
Another certainty is infectious disease and the occurrence of pandemics. Cyclical
spread of untreatable and incurable illnesses is part of the human condition. The
world is now battling SARS-CoV-2, a new coronavirus that causes COVID-19, an
illness that as of February 2022 has sickened nearly 412,000,000 people and
killed 5,832,227.4 The United States, with four percent of the world’s population,
had twenty-seven percent of the world’s cases at the beginning of the pandemic.5
Over two years into the pandemic, the US still has the largest share of COVID-19
cases by far.6 As of February 2022, there have been over 79,300, 000 cases of
COVID-19 in the U.S. Almost a million people in this country have died with
COVID-19. The U.S. saw an average of 565,156 cases per day and 1,610 deaths
per day in the seven- day period that ended January 17, 2022.7 And since the

3

Hebrews 13:3-5 (King James).
COVID-19 Coronavirus Pandemic, WORLDOMETER (June 15, 2021),
https://www.worldometers.info/coronavirus/.
5
Scottie Andrew, The US has 4% of the World's Population but 25% of its Coronavirus Cases,
CNN (June 30, 2020, 7:10 AM), https://www.cnn.com/2020/06/30/health/us-coronavirus-toll-innumbers-june-trnd/index.html.
6
John Elflein, Distribution of Coronavirus (COVID-19) Cases Worldwide as of May 17, 2022,
STATISTA (May 17, 2022), https://www.statista.com/statistics/1111696/covid19-cases-percentageby-country/.
7
US COVID-19 Cases and Deaths by State, USAFACTS,
https://usafacts.org/visualizations/coronavirus-covid-19-spreadmap/?utm_source=usnews&utm_source=partnership&utm_campaign=fellowship&utm_content=li
nk, (last visited Jun. 1, 2022).
4
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advent of at-home rapid test kits, the reported numbers cannot be relied upon to
reflect the full disease burden in the U.S.8
COVID-19 is an insidious disease. Most people who contract it will never
get severely ill.9 However, a significant number of patients will be debilitated and
die.10 For those who survive, the effects on the body can be long-lasting.11
Another feature of the illness, and one which informs public health response, is
that at least thirty percent of people who carry SARS-co-V-2 do not develop
symptoms.12 The federal government had a critical window to stop the cascade of
illness, death, and economic disaster that has occurred as a result of COVID-19.13
However, it did not act fast enough to implement disease prevention strategies,
such as distributing protective gear and ventilators to hospitals and guaranteeing
supply lines for tests.14 The United States trusted in a president who reassured the
American public on January 22, 2020, “We have it totally under control. It’s
going to be just fine.”15 On March 10, one day before the World Health

8

Id.
COVID-19, Frequently Asked Questions, CDC (May 25, 2021),
https://www.cdc.gov/coronavirus/2019ncov/faq.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019ncov%2Fdaily-life-coping%2Fshare-facts.html.
10
DeeDee Stiepan, Long Term Symptoms, Complications, of COVID-19, MAYO CLINIC (Aug. 3,
2020), https://newsnetwork.mayoclinic.org/discussion/long-term-symptoms-complications-ofcovid-19/.
11
Id.
12
Apoorva Mandavilli, Even Asymptomatic People Carry the Coronavirus in Large Amounts, N.Y
TIMES (Aug. 6, 2020), https://www.nytimes.com/2020/08/06/health/coronavirus-asymptomatictransmission.html.
13
Nicholas Kristof, Life and Death in the ‘Hot Zone’, N.Y. TIMES (Apr. 11, 2020),
https://www.nytimes.com/2020/04/11/opinion/sunday/coronavirus-hospitals-bronx.html.
14
Id.
15
Rem Rieder, Trump’s Statements About the Coronavirus, FACTCHECK (Mar. 19, 2020),
https://www.factcheck.org/2020/03/trumps-statements-about-the-coronavirus/.
9

213

Organization declared COVID-19 a global pandemic, President Trump declared,
“[W]e’re doing a great job with it. Just stay calm and it will go away.”16 By the
time states and tribal nations began to take the situation into their own hands,
closing non-essential businesses and issuing stay at home orders, COVID-19 had
spread like a fire.17
Key to preventing the spread of this fire would have been early, widely
available testing.18 Instead, tests were only given to extremely ill patients, those
who had been exposed to a diagnosed case, and those returning from countries
with high infection rates.19 Testing alone does not contain the disease. However,
positive test results are a reliable metric for how cases are spreading.20 Countries
that tested early and often—before cases got “out of the barn”21—fared better than
the U.S. in controlling the disease.22

16

Id.
Sarah Mervosh, et al., See Which States and Cities Have Told Residents to Stay at Home, N.Y.
TIMES (Apr. 20, 2020), https://www.nytimes.com/interactive/2020/us/coronavirus-stay-at-homeorder.html.
18
Tim Mercer & Marc Salit, Testing at Scale During the COVID-19 Pandemic, 22 NATURE REVS.
GENETICS 415 (2021), https://doi.org/10.1038/s41576-021-00360-w.
19
Id.
20
Id.
21
Clayton Dalton, Opinion: Early Coronavirus Testing Failures Will Cost Lives, NPR (Mar. 14,
2020), https://www.npr.org/sections/health-shots/2020/03/14/815727231/opinion-earlycoronavirus-testing-failures-will-cost-lives.
22
See generally New Zealand Takes Early and Hard Action to Tackle COVID-19, WHO (July 15,
2020), https://www.who.int/westernpacific/news-room/feature-stories/item/new-zealand-takesearly-and-hard-action-to-tackle-covid-19; Anthony Kuhn, South Korea's Drive-Through Testing
For Coronavirus Is Fast—And Free, NPR (Mar. 13, 2020, 1:52 PM),
https://www.npr.org/sections/goatsandsoda/2020/03/13/815441078/south-koreas-drive-throughtesting-for-coronavirus-is-fast-and-free; Monaco to Use Mass Testing Against COVID-19
Resurgence, MONACO TRIB. (May 20, 2020), https://www.monacotribune.com/en/2020/05/monaco-to-use-mass-testing-against-covid-19-resurgence/; Monaco,
WORLDOMETER (June 15, 2021), https://www.worldometers.info/coronavirus/country/monaco/.
17
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The National Center for Disease Control acknowledged in a May 20, 2020
document that both symptomatic and asymptomatic spread is a threat, one
deserving “early, strong, and comprehensive.”23 A place where residents can be
helpless to prevent the spread of highly infectious disease is congregate living
settings. To illustrate the vulnerability of congregate care settings, we look to
Maine, where one of the largest outbreaks at the beginning of the pandemic was
in a memory care facility with sixty-six residents; fifty-seven staff and residents
were infected.24 The Maine Center for Disease Control (MCDC) stated that the
outbreak “illustrate[d] the vital importance of rapid testing...to contain the
virus.”25 However, the MCDC also said, in regard to why they had not conducted
universal testing, “[W]e previously had no reason to believe there were any
COVID-positive cases in this community.”26 There would have been no need to
“believe” if all the residents and staff had been preemptively tested.
Sentinel testing is crucial in other congregate living settings, jails and
including prisons.27 Some facilities have been hit harder than others.28 In

23

COVID-19 Pandemic Planning Scenarios, CDC (Mar. 19, 2021) [hereinafter Pandemic
Planning], https://www.cdc.gov/coronavirus/2019-ncov/hcp/planning-scenarios.html.
24
Sean Murphy, Cape Memory Care Reels from Virus Case Outbreak, PORTLAND PRESS HERALD
(May 27, 2020), https://www.pressherald.com/2020/05/27/cape-memory-care-reels-from-viruscase-outbreak/.
25
Cape Elizabeth Long-term Care Facility Becomes 10th in Maine with a Coronavirus Outbreak,
WGME NEWS (May 22, 2020), https://wgme.com/news/coronavirus/cape-elizabeth-long-termcare-facility-becomes-10th-in-maine-with-a-coronavirus-outbreak.
26
Id.
27
Surveillance Strategies for COVID-19 Human Infection, WHO (May 10, 2020),
https://apps.who.int/iris/bitstream/handle/10665/332051/WHO-2019-nCoVNational_Surveillance-2020.1-eng.pdf?sequence=1&isAllowed=y.
28
Nancy Rosenbloom & Kyle Virgien, As Omicron Surges, People in Jail and Detention are
More Vulnerable than Ever, ACLU (Dec. 22, 2021), https://www.aclu.org/news/criminal-lawreform/as-omicron-surges-people-in-jail-and-detention-are-more-vulnerable-than-ever/.
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Donovan Correctional Facility in San Diego, for example, thirty percent of
inmates have contracted COVID-19.29 During an outbreak in December of 2020,
eighteen inmates died from COVID-19, three of whom were discovered dead or
dying in their beds.30 Despite CDC guidance to frequently test prisoners, none of
the inmates had received a test from the prison before transport to the hospital.31
By December 2021, half a million people in prison had been infected with the
virus that causes COVID-19.32 This figure does not include the cases in jails,
Immigrations and Customs Enforcement (ICE) facilities, and juvenile detention
centers.33 Early widespread testing would have allowed federal and local
governments to mobilize a coordinated and effective response—including a plan
tailored for incarcerated persons—instead of letting the pandemic turn into “an
American catastrophe.”34

A year into the pandemic, a number of state prisons

continued to refuse to test all their inmates, including some who exhibited
symptoms.35 In June 2021, the CDC issued unequivocal guidance on testing
incarcerated and detained persons.36 In part, this guidance stated that diagnostic

29

Jill Castellano, Donovan Deaths: Inmates Died Of COVID-19 While Their Families Were Kept
in The Dark, KPBS (Apr. 9, 2021), https://www.kpbs.org/news/2021/apr/09/donovan-deathsinmates-died-covid-19-while-their-f/.
30
Jill Castellano & Mary Plummer, Donovan Deaths: Three Prisoners Found Dead or Dying in
Cells, INEWSOURCE (Apr. 8, 2021), https://inewsource.org/2021/04/08/donovan-deaths-3prisoners-found-dead-or-dying-in-cells-from-covid-19/.
31
Id.
32
Alexis Madrigal & Robinson Meyer, How the Coronavirus Became an American Catastrophe,
B.U. NAT’L EMERGING INFECTIOUS DISEASE LABS (Mar. 21, 2020),
https://www.bu.edu/neidl/2020/03/how-the-coronavirus-became-an-american-catastrophe/.
33
Id.
34
Id.
35
Covid Prison Outbreak, N.Y. TIMES, [hereinafter Covid Prison Outbreak],
https://www.nytimes.com/interactive/2021/04/10/us/covid-prison-outbreak.html.
36
Guidance for Correctional & Detention Facilities, CDC (May 3, 2022),
https://www.cdc.gov/coronavirus/2019-ncov/community/correction-detention/testing.html.
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and screening testing is part of a comprehensive strategy to prevent the spread of
disease.37 Given that, individuals in jails and prisons should have been offered
regular testing.
Among the most vulnerable to the virus are wards of the state, who have
no autonomy to protect themselves. The largest population of state wards is
persons incarcerated in jails and prisons. Almost 2.2 million people are being held
in jails and prisons in the United States, its territories, and Indian Country, 10,000
of whom are under the age of 18.38 Jails and prisons have been categorized as
“infectious disease incubators”39 whose powerless occupants fall ill and die in
large numbers because of close living conditions and absent or inadequate
COVID-19 protections and disease management. 500,000 people who are jailed
have not been convicted of a crime.40 Yet, they too must confront this deadly
illness in crowded communal settings. The case of Cook County Jail in Chicago is
illustrative. As of July 1, 2020, 778 inmates had tested positive.41 Additionally,
362 staff in the jail had contracted COVID-19.42 A year into the pandemic, prison

37

Id.
Wendy Sawyer & Pete Wagner, Mass Incarceration: The Whole Pie 2020 (March 24, 2020),
https://www.prisonpolicy.org/reports/pie2020.html; Drew Kann, 5 Facts Behind America's High
Incarceration Rate, CNN (Apr. 21, 2019, 3:50 PM), https://www.cnn.com/2018/06/28/us/massincarceration-five-key-facts/index.html.
39
Bill Chappell, Crowded U.S. Jails Drove Millions of COVID-19 Cases, A New Study Says, NPR
(Sept. 2, 2021, 11:00 AM), https://www.npr.org/2021/09/02/1033326204/crowded-jails-drovemillions-of-covid-19-cases-a-new-study-says.
40
Roni Caryn Rabin, Prisons are COVID-19 Hotbeds. When Should Inmates Get the Vaccine?,
N.Y. Times (Nov. 30, 2020), https://www.nytimes.com/2020/11/30/health/coronavirus-vaccineprisons.html.
41
Michael Ollove, How COVID-19 in Jails and Prisons Threatens Nearby Communities, PEW
CHARITABLE TRS. (July 1, 2020), https://www.pewtrusts.org/en/research-andanalysis/blogs/stateline/2020/07/01/how-covid-19-in-jails-and-prisons-threatens-nearbycommunities.
42
Id.
38
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outbreaks were still occurring, some with a tremendous toll: a prison in Utah
fought an outbreak of 1,545 cases (94% of these cases in inmates) that, as of
March 2, 2021, has left thirty-one inmates hospitalized and twelve dead.43
Although vaccinations have increased the chances of surviving a COVID-19
infection, in some jail and prisons populations are still succumbing to COVID-19
in shockingly high numbers. For example, in early January of 2022, sixty-five
percent of the inmates at the federal corrections complex in Yazoo City, Missouri
contracted COVID-19.44
As of April 2021, thirty-four out of a hundred jailed and imprisoned
persons have contracted COVID-1945 (more than 661,000 cases in jails and
prisons),46 as compared to nine cases out of every one hundred in the U.S.
generally.47 As of January 2022, more than 2,750 incarcerated persons in prisons
have died of COVID-19.48 Figures for jails are harder to come by, as there are
only three jurisdictions where a state agency collects and resorts information
about COVID-19 in jails.49 Death tolls in this population are considered to be a
“vast undercount” according to the former chief medical officer at Riker’s

43

Mary Van Beusekom, Studies Detail Large COVID Outbreaks at US Prisons, Jails, CTR.
INFECTIOUS DISEASE RSCH. & POL’Y (Apr. 5, 2021), https://www.cidrap.umn.edu/newsperspective/2021/04/studies-detail-large-covid-outbreaks-us-prisons-jails.
44
Covid Behind Bars Data Project, UCLA L., https://uclacovidbehindbars.org/, (last visited Jun.
1, 2022).
45
Covid-19: Infections Among U.S. Prisoners Have Been Triple Those of Other Americans, N.Y.
TIMES (Apr. 19, 2021), https://www.nytimes.com/live/2021/04/10/world/covid-vaccinecoronavirus-cases.
46
Coronavirus in the U.S.: Latest Map and Case Count, N.Y. TIMES (Apr. 16, 2021, 7:51 AM),
https://eji.org/wp-content/uploads/2021/04/04-16-21-Coronavirus-in-the-U.S._-Latest-Map-andCase-Count-The-New-York-Times.pdf.
47
Covid Prison Outbreak, supra note 35.
48
COVID PRISON PROJECT, https://covidprisonproject.com/, (last visited Jun. 1, 2022).
49
UCLA L., supra note 44.
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Island.50 Some prisons, such as California’s notorious San Quentin – where three
quarters of the 3,300 inmates and 227 staff members had tested positive as of
August 202051 became deadly warehouses of infection in the first year of the
pandemic. This was an echo of the outbreak of influenza at the facility in 1918.52
One hundred years later, its prisoners are still not protected from deadly disease.
Officials at San Quentin have been fined for not providing soap, running water,
masks, COVID-19 testing, contact tracing, protective gear for staff, or referrals of
sick staff to doctors.53 In November 2021, Marin County Superior Court found
that the prison’s mismanagement, including the practice of keeping two persons
housed in one cell, amounted to cruel and unusual punishment. Despite this,
Judge Geoffrey Howard denied the petition of inmates asking that the prison be
ordered to provide more distance among persons incarcerated there. Judge
Howard reasoned that vaccinations “…substantially reduce the danger posed by
COVID-19 within the prison.” While vaccines reduce risk, unfortunately for the
residents of San Quentin and other facilities, “…vaccination alone will not be
enough to stop carceral outbreaks.”54 Judge Howard went on to acknowledge the

50

Beth Schwartzapfel et al., 1 in 5 Prisoners in the U.S. Has Had COVID-19, MARSHALL
PROJECT (Dec. 18, 2020), https://www.themarshallproject.org/2020/12/18/1-in-5-prisoners-in-theu-s-has-had-covid-19.
51
Richard Winton, San Quentin Prison is Fined $421,880 Over Deadly COVID-19 Conditions; 28
Inmates and an Officer Died, L.A. TIMES (Feb. 5, 2021 10:40 AM),
https://www.latimes.com/california/story/2021-02-05/san-quentin-prison-receives-mega-fine-overdeadly-conditions-from-cal-osha.
52
L.L. Stanley, Influenza at San Quentin Prison, California, 34 PUB. HEALTH REP. 996, 996
(1919).
53
Winton, supra note 51.
54
Benjamin A. Barsky et al., Vaccination plus Declaration – Stopping COVID-19 in Jails and
Prisons, NEW ENGLAND J. MED. (Mar. 3, 2021),
https://www.nejm.org/doi/full/10.1056/NEJMp2100609.
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risk, while still … ” substantial and serious, may well not exceed contemporary
standards of decency.”55 Three hundred and thirty-five inmates at San Quentin
contracted COVID-19 in the two weeks ending on January 25, 2022.56 Still the
prison not only continues to force two men to share a four by nine-foot living
space, it has also increased the prison population from 2,418 in May 2021 to
about 3,092 in January 2022.57 These actions certainly exceed contemporary
standards of decency. “It has long been said that a society’s worth can be judged
by taking stock of its prisons,” observed Justice Sotomayor when the Supreme
Court refused to prevent at-risk inmates in Ohio from being transferred to protect
them from the virus.58 “This is all the truer in a pandemic, where inmates have
been rendered . . . powerless to protect themselves . . . .”59
Further, complicating the care and protection of these defenseless
individuals is the fact that the health of jailees and inmates is closely tied to the
public health of the free community.60 This is because detained and incarcerated
persons, corrections officers, medical staff, contractors, clergy, social workers,

55

Marin County Judge Tentatively Rejects Cutting Inmate Crowding at San Quentin, Criticizes
Officials Over COVID Outbreak, CBS BAY AREA (Oct. 15, 2021 10:21 PM),
https://sanfrancisco.cbslocal.com/2021/10/15/marin-county-judge-tentatively-rejects-cuttinginmate-crowding-san-quentin/.
56
Juan Moreno Haines, Op-Ed: We Pleaded for Social Distancing Here in San Quentin. The State
Refused, and Now COVID is Raging, L.A. TIMES (Jan. 28, 2022 6:00 AM),
https://www.latimes.com/opinion/story/2022-01-28/covid-prison-san-quentin-ruling.
57
Id.
58
Valentine v. Collier, 140 S.Ct. 1598 (2020).
59
Id.
60
Eric Reinhart & Daniel L. Chen, Association of Jail Decarceration and Anticontagion Policies
with COVID-19 Case Growth Rates in U.S. Counties, JAMA NETWORK (Sept. 2, 2021),
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2783680?utm_source=For_The_M
edia&utm_medium=referral&utm_campaign=ftm_links&utm_term=090221.

220

and family visitors move back and forth.61 Fifty-five percent of the jail population
in the U.S. turns over each week.62 This is one of the reasons why compiling upto-date information regarding jails is like chasing a drop of mercury. Jail “churn”
has created problems since the beginning of the pandemic. In Cook County, in
June 2020, one out of every six COVID-19 cases in Illinois was traced back to a
contact at Cook County Jail.63 The wave of COVID-19 infections that tore
through San Quentin in August 2020 was started by a transfer of 122 untested
inmates, fifteen of whom were ill with the disease, from the California Institution
for Men in Chino.64 This is the same way that flu was brought to San Quentin in
April 1918.65
Ultimately, since 2020, not much has changed to protect incarcerated
persons. As the pandemic progressed, access to COVID-19 testing greatly
increased and some prisoners were released.66 But these measures were not nearly
sufficient. By April 2021, there were 1,400 new cases of COVID-19 among
incarcerated persons each day 67 and as of February 2022, there have been

61

Id.
Id.
63
Matt Masterson, Report: 1 in 6 Chicago COVID-19 Cases Can Be Tied to Cook County Jail,
WTTW (June 4, 2020, 6:33 PM), https://news.wttw.com/2020/06/04/report-1-6-chicago-covid-19cases-can-be-tied-cook-county-jail.
64
Don Thompson, California Prison Officials Blasted for Coronavirus Outbreak; Transfer of
Inmates from Chino Criticized, DAILY BULL. (July 2, 2020, 3:55 PM),
https://www.dailybulletin.com/2020/07/01/california-officials-blasted-for-prison-coronavirusoutbreak.
65
Stanley, supra note 52.
66
Meghan Peterson et. al, Uneven Rollout of Vaccines in United States Prisons, HEALTH AFFS.
BLOG (Apr. 15, 2021),
62

https://www.healthaffairs.org/do/10.1377/forefront.20210413.559579/full/.
67

COVID’s Impact on People in Prison, EQUAL JUST. INITIATIVE (Apr. 16, 2021),
https://eji.org/news/covid-19s-impact-on-people-in-prison/.
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562,000 cases of COVID-19 just in the twenty-eight prisons that report this data.68
Because many facilities have declined to update their COVID-19 morbidity and
mortality statistics on public dashboards, the number of cases for prisons is
higher.69 Despite the fact that many more incarcerated persons are being given
COVID-19 vaccines, jails and prisons are still not voluntarily prioritized by
federal or state governments in vaccine distribution schemes anywhere but
California.70 As of April 2021, fewer than twenty percent of state and federal
prisoners had been vaccinated.71 And it is estimated that, seven months after
vaccines became available, only half of all prisoners have received a vaccine.72
In a pandemic such as COVID-19, what measures must a state take to
promote the safety of detained and incarcerated persons? Is it enough to rely on
jail and prison officials to decide what precautions to implement? Is the state
relieved of liability if inmates with underlying illnesses are furloughed or
transferred? Does a state have to act more broadly in the wider community to
protect people who have no choice but to wait to fall sick and possibly die within
their institutions?

68

COVID PRISON PROJECT, supra note 48.
Michael Ollove, Some States are Cloaking Prison COVID Data, PEW CHARITABLE TRS. (Oct.
27, 2021), https://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2021/10/27/somestates-are-cloaking-prison-covid-data.
70
Marisa Fernandez, Most States Aren't Prioritizing Prisons for COVID Vaccines, AXIOS (Mar. 1,
2021), https://www.axios.com/most-states-arent-prioritizing-prisons-for-covid-vaccines5c16cddb-7557-43d4-9750-994c896a6d2d.html.
71
Katie Park et al., As States Expand COVID-19 Vaccines, Prisoners Still Lack Access, NEWS
CTR. ME. (Apr. 6, 2021, 7:15 AM),
https://www.newscentermaine.com/article/news/health/coronavirus/vaccine/states-expandvaccines-prisoners-lack-access/507-eae62fca-38aa-4576-9c4d-bedd56ca195b.
72
Tiana Herring & Emily Widra, Just Over Half of Incarcerated People Are Vaccinated, Despite
Being Locked in COVID-19 Epicenters, PRISON POL’Y INITIATIVE (May 18, 2021),
https://www.prisonpolicy.org/blog/2021/05/18/vaccinationrates/.
69
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A typical analysis of the issues does not apply in a pandemic: During a
public health emergency, the analysis shifts to take into consideration the unique
circumstances of the crisis. Actions that will mitigate risk are of paramount
importance, practically and legally. These include providing masks and soap;
vaccinating staff, detainees, and inmates; slowing the movement of persons in and
out of facilities; keeping individuals apart from one another; and testing
incarcerated persons regularly. Courts have made it clear that jail and prison
officials are obligated to implement COVID-19 precautions to protect persons in
their care.
The Eighth Amendment of the U.S. Constitution forbids “cruel and
unusual punishments[.]”73 This amendment is a backdrop against which prisoners’
treatment is measured, using the standard of “deliberate indifference” to an
inmate’s needs to determine if they are being treated cruelly.74 In the context of
the coronavirus pandemic, cruelty may mean failure to protect an incarcerated
person from a deadly disease. Eighth Amendment claims, which seek to give
equitable relief to prisoners, and Fourteenth Amendment Due Process claims,
which apply to jail detainees, require difficult legal campaigns. However, they are
powerful tools to forge a pathway to justice. Reforming the law to allow plaintiffs
to more easily obtain certain types of damages will help detainees and prisoners
make their voices heard. The beginning of this reform is explored in this article.

73

U.S. CONST. amend. VIII.
Michael J. Bentley et al., The Coronavirus (COVID-19), Prisons, and the Eighth Amendment,
BRADLEY (Mar. 24, 2020), https://www.bradley.com/insights/publications/2020/03/thecoronavirus-covid19-prisons-and-the-eighth-amendment.
74
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Part II of this Article provides an overview of the pandemic and weak
government and law enforcement responses. These responses added to the
broader impact of COVID-19 in communities, which contributed to illness and
death of inmates. Part III discusses the traditional power and responsibility of the
state over wards and guardians. Part IV discusses the Eighth Amendment
generally and in relationship to COVID-19. Part V looks at 42 U.S. Code § 1983,
civil action for a deprivation of right and addresses the lack of some states’
actions to develop and enforce governors’ orders and laws to stop the spread of
COVID-19. Additionally, Part V discusses the requirement of physical and
emotional injury in compensatory damages and the place of nominal and punitive
damages in Eighth Amendment and § 1983 claims. These three kinds of damages
have the power to send a message about the rights of incarcerated persons during
a public health emergency; those under the protection of the state need tangible
justice and rigorous accountability of governments during a public health
emergency. Part VI examines how these shortfalls harm prisoners and contribute
to states’ liability for harm.
II. Condemned to Repeat It: What Went Wrong in 2020
Governmental policy and action during a public health emergency can
mean the difference between life and death. Protecting incarcerated persons starts
with measures taken by the state outside the prison to reduce the disease burden of
COVID-19. Examples of these measures are quarantine, travel restrictions, stay at
home orders, and mask orders. These are actions that are narrowly tailored to
protect citizens. The extent to which these measures are implemented and
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enforced determines how fast and far the virus spreads and ultimately if it reaches
the blind alleys of jails and prisons. Much has shifted since the beginning of the
COVID-19 pandemic, including the response of governments. However,
unnecessary illness, debilitation, and death from COVID-19 continue in jails and
prisons around the country.
The Constitution confers broad powers to the states to protect citizens’
welfare.75 Public health police power allows the states to pass and enforce
isolation and quarantine, health, and inspection laws to interrupt or prevent the
spread of disease.76 Human rights law and the International Covenant on Civil and
Political Rights says this about quarantines, “lockdowns,” and similar measures:
[R]estrictions on rights for reasons of public health or national
emergency [must] be lawful, necessary, and proportionate. They
must be strictly necessary to achieve a legitimate objective, based
on scientific evidence, proportionate to achieve that objective,
neither arbitrary nor discriminatory in application, of limited
duration, respectful of human dignity, and subject to review.77
In 1905, the Supreme Court in Jacobson v. Massachusetts confirmed the
position that state-issued quarantines are constitutional:78 Generally, courts have
reviewed police power measures “only when the degree of restriction of personal
liberty was found to be unconscionable”79 or when emergency powers during
public illness are racially motivated and ill-suited to prevent disease.80 Since
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March 2020, millions in the United States have lived under quarantine and “stayat-home” orders given by governors. Unlike quarantine, “stay-at-home” (or
“safer-at-home”) orders are meant to keep people apart and curtail foot traffic into
public spaces, thus slowing the spread of illness sufficiently to allow doctors and
hospitals time and resources to treat those who do become ill. “Lockdown” orders
have been different from state to state and even at the city and town government
level. This reflects not only varying disease burden, but also a lack of consistent
policy and information.
Some worldwide governmental response to the COVID-19 pandemic has
been draconian. Chinese officials sealed some people with suspected cases of
COVID-19 into their homes,81 patrolled the streets with rifles,82 and forced sick
residents to go to off-site medical isolation treatment centers.83 This was
reminiscent of the smallpox raids that U.S. public health officials conducted
during the smallpox epidemic of 1898-1904.84 The extreme tactics in China,
although credited as “setting a new standard for outbreak response” by the
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director of the World Health Organization85 and for saving about a million lives,86
also resulted in at least one death87 and repressed human rights.88 China has the
world’s second-largest prison population.89 However, its strict measures have
controlled COVID-19 not only in the country at large, but among jails and
prisons. Key among those measures are holding prison officials accountable when
infections enter a facility and requiring staff to live at the prisons for fourteen
days at a time and then quarantine at home for fourteen days.90 Although China’s
“sledgehammer”91 approach was effective in dampening COVID-19, it would not
be constitutional in the United States.92
In 2020, Hawai’i imposed its own extreme restrictions. Visitors were
required to enter health and travel information into a database at the airport93 and
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then call from quarantine to report their health status and confirm that they had
not left their lodgings. If they did not respond to phone calls, the police checked
to see if they were in quarantine. By July of 2020, Hawai’i arrested 200 people for
violating the 14-day traveler’s quarantine requirement.94 Although “…public
health metrics all point[ed] toward extended social isolation [,]”95 Hawai’i, like
other states that year, reopened economic opportunities in September 2020.96 By
January 1, 2021, 657 prisoners had contracted COVID-19.97 As of November
2021, 2,900 inmates in prisons had fallen ill with COVID-19.98 Despite
emergency release of inmates in 2020 and 2021,99 Hawaii’s jails and prisons– like
many in the United States– remain crowded. The spread of an infectious illness in
these conditions is inevitable. Hawaii’s governor acknowledged in September of
2021 that his state’s correctional facilities still house too many people, therefore
the disease continues to spread in these facilities.100 In addition to the health risk
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of people living so closely with one another, the crowded conditions prevent
facilities from fully implementing COVID-19 precautions such as ten-day
isolation periods for new inmates.101
The regulation of movement of both people and goods has always been
vital to managing a pandemic. This broader net of protection has measurable
impacts on the safety of incarcerated persons. The Supreme Court in Zemel v.
Rusk held that the United States may restrict the travel of U.S. passport holders to
protect other citizens.102 Although citizens have the liberty to travel, this liberty is
“subject to reasonable regulation of the law”103 and does not mean that [travel]
can under no circumstances be inhibited.”104 States have responded differently
during the COVID-19 pandemic. Some funneled cars through checkpoints,
requiring drivers from “hotspots” to fill out a questionnaire and promise to
quarantine for 14 days.105 Others took a more aggressive stance: by March 28,
2020, National Guardsmen in Rhode Island were knocking on doors looking for
travelers from New York.106 In Maine, Governor Janet Mills was struggling to
balance the economic welfare of the State and the protection of Maine
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residents.107 The United States Department of Justice unintentionally highlighted
the entire purpose for quarantine of visitors to Maine—restricting visitors by
requiring quarantines and COVID-19 testing in order to slow the spread of
illness—when it declared that that the quarantine discriminates against visitors.108
In the first week of April, Mills expressed frustration in a press briefing: “While I
cannot simply close the State’s border, or pull up the Maine-New Hampshire
Bridge . . ., I have issued a new travel order . . . requiring that anyone entering
Maine self-quarantine.”109
While it is true that she could not pull up the bridge over the Piscataqua
River, since it is a fixed-span bridge, it is not as certain if Maine could have
closed its borders to non-essential travelers and survived a constitutional
challenge. The Governor is given the power to control the movement of persons
in an afflicted area during an emergency.110 What is absolutely true is that
Maine’s travelers’ quarantine was not a complete deterrent. A CBS Maine
affiliate reporter interviewed travelers at a rest stop and were told that it was not
“practical” to quarantine for short stays, so the travelers had no intention of doing
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so.111 This was surely surprising news for Governor Mills who stated, “We are
going to presume they [visitors] are following . . . quarantine.”112 By contrast,
during the same five months, New Brunswick, Canada, an area close to Maine
with similar demographics, had only had 178 cases and two deaths at that time113
and no cases among its prisoners.114 This has been attributed in large part to the
Canadian government’s willingness to severely restrict inter-provincial travel and
close its international border.115 Since the SARS-CoV-2 spreads easily, restricting
travel is a necessary and proportionate way to protect lives, especially the lives of
vulnerable populations in the custody of the government.
Weak enforcement of governmental mandates was a significant problem
in 2020. Police and park rangers in Maine, for example, reported last year that
they do not have the resources to patrol for violators or a reliable means for
identifying out-of-staters.116 In Maine, the Portland Police Department had an
unofficial opinion on the scope of quarantine, masks, and COVID-19 test
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enforcement in late July 2020: “[The Order] is only a suggestion. It’s
unconstitutional. We will not enforce it and I don’t know any police department in
the State who will enforce it.”117 This response was similar to that of a North
Carolina sheriff who allowed hundreds of spectators to attend a car race.118 “I will
not enforce an unconstitutional law[,]” he said, explaining why he would not tell
people to adhere to gathering limits.119 He, at least, unlike the Maine officer,
acknowledged that a governor’s order has the effect of law.120 Even though
refusal to don a face covering at the direction of a police officer is a Class E
crime,121 the Shifts Commander in Portland was clear in July 2020: “We are not
involved in the criminal aspect of [enforcement].”122 This leaves a pressing
question: If the police are not “involved in the criminal aspect” of a crime, then
who is? Law enforcement has a duty to enforce the law to protect people. The
community of a jailer and of a corrections officer consists of the detainees and
residents in their charge. Officials have the legal obligation to protect individuals
in jails and prisons. In the free community, lack of enforcement is discouraging
and problematic. However, many people in the larger society were able to work
from home, avoid crowded places, eat alone, and stand away from others. In the
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captive and vulnerable society that is a jail or prison, individuals need protection
from their custodian; officials are required to safeguard them in the same way that
a parent or guardian must protect a child from harm.
When asked on July 4, 2020, if the Department would enforce any
governmental mandate, including dispersing large gatherings at a campground or
on a private beach, a representative of the Cumberland County Sheriff’s
Department said, “We don’t get into politics here, we are not going to enforce any
quarantine or masks.”123 Unfortunately, this laissez-faire attitude may have
contributed to an August outbreak of COVID-19 at a wedding in Millinocket,
Maine. A church and Inn ignored protective measures required by the
Governor.124 As a result, at least 177 people associated with the wedding became
ill and eight died.125 The outbreak caused by the wedding led to an outbreak at
York County Jail, where 107 inmates and staff became ill, and one man died.126 A
corrections officer attended the wedding and worked double shifts at the jail for
five days while suffering symptoms of COVID-19.127 An investigator hired by
York County determined that the jail “largely failed to follow best practices
recommended by the MCDC, Gov. Janet Mills, and the state Department of
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Corrections.”128 Masks were not allowed for either inmates or staff, the rationale
being that masks would “cause panic[.]”129 This was also the case at Rikers Island
last year, where inmates were told that masks might “scare” them.130 Views on the
efficacy of masks (or face coverings) have evolved over the past year. The
Centers for Disease Control now recommends wearing two masks for efficient
protection.131
Masks were not provided in U.S. prisons until May 2020, and even then
“mask” may only have meant a bandana, perhaps with a coffee filter.132 The
American Civil Liberties Union (ACLU) reported that jailees in Orange County,
California were using blood-stained strips of sheets as face coverings, even as the
Supreme Court lifted a lower court order to adopt safety measures in the jail.133
An outbreak in December 2020 sickened 1,250 people in the Orange County
Jail.134 Yet, hand sanitizer is usually contraband, and soap was doled out
stingily.135 At Rikers Island Prison Complex, inmates had been mixing water,
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shampoo, and soap flakes to wash themselves.136 In an ironic twist, some Rikers
Island inmates had been “conveniently” bottling hand sanitizer for outsiders that
they themselves are not allowed to possess, for an hourly wage of $2.85.137 This
relatively high rate of pay allows them to buy soap from the commissary.138 In a
similar turn, other New York prisoners are sewing masks for the public that they
are not allowed to use; instead, they must tie State-issued bandannas around their
mouths and noses,139 which the CDC calls “the last resort” for face coverings
because they are ineffective.140 Bathrooms and showers are shared in prisons, and
homemade face coverings are sometimes forbidden. Further, testing in jails, while
much increased in 2021, remains inconsistent and limited.141
Once within the walls of a facility, coronavirus makes the rounds with
ease, infecting inmates who have no way to avoid becoming sick. In the Federal
Correctional Institution in Seagoville, Texas, three out of four inmates have tested
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positive.142 “It came through here so fast that it’s out of control. We’re packed
like sardines,” an inmate at Seagoville reported. 143
Cumberland County Sheriff Kevin Joyce said in May 2020 that “trying to
build a case or enforce the Order [requiring masks] is unrealistic.”144 When
pressed as to how the Falmouth police would enforce mask wearing, the
Commander said the Governor’s Order was “only a suggestion.”145 Refusal to
enforce governor’s mandates has occurred all over the country. Despite both
nationwide and worldwide flare ups of the virus due to premature reopening and
lax masking, some U.S. police departments have made statements that they will
not enforce any government mandate to wear masks.146 Denton County, Texas
Sheriff Tracy Murphree proclaimed, in part incorrectly, “The order is not a law,
there is no requirement that any police officer enforce it, and it's unenforceable.
We can't spend our time running from place to place for calls about mask[s] we
can really do nothing about.”147 Murphree and other law enforcement officers
were wrong – they could have done something about citizens who refused to wear
masks.
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Travel, of course, is how viruses get anywhere; “in today’s connected
world, an outbreak anywhere is an outbreak everywhere.”148 One destination of
those viruses is jails and prisons. These carceral spaces are where the deadly
impact of lax laws and enforcement can be most apparent. Some governors,
perhaps following the president’s lead, did not advise caution when SARS-CoV-2
came to the U.S.149 “I’m encouraging New Yorkers to go on with your lives and
get out on the town[,]” Mayor Bill de Blasio said on March 2, 2020.150 New York
residents took his words to heart.151 Genetic sampling has shown that infected
New York residents who visited other states are responsible for most of the
United States’ initial outbreaks of coronavirus.152 “New York has acted as a
Grand Central Station for this virus[,]” observed David Englethaler of the
Translational Genomics Research Institute.153 The genetic line of the New York
cases can in turn be traced to Europe.154 Federal and state governments were slow
to intercept the virus superhighways throughout the United States and recognize
that “the vast majority in this country is coming from domestic spread.”155
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“Decisions made by state and federal officials—including waiting to impose
distancing measures and to limit international flights . . . allowed [COVID-19] to
grow in the rest of the country.”156 As a result of not implementing a swift
pandemic response, such as restrictions on travel and universal testing the nation
was overwhelmed by May 2020.157
Maine can trace its “patient zero,” the person responsible for the initial
cluster of Maine cases, to a traveling salesperson.158 Maine is one of the most
popular travel destinations in the world.159 In 2018, 37 million people visited the
state, millions from what are now categorized as COVID-19 “hotspots:” New
York and Massachusetts.160 Another state that draws enormous tourist revenue is
Florida.161 Billion of that comes from Disney World, which closed on March 15,
2020 because of the coronavirus pandemic.162 Disney World reopened on July 11,
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2020.163 On August 6, 2020, Florida passed half a million cases of COVID-19164
to become one of the country’s top three hotspot states.165 As of April 2021,
Florida had the second highest number of deaths of prisoners from COVID-19 in
the U.S.166
“You have to have society open,” Florida governor Ron DeSantis said at a
press briefing in June 2020.167 And open it did, beginning in May 2020, with
alarming results.168 On June 27, 2020, there was a record setting 9,585 cases in
Florida169 and a positivity rate hovering around 14.5 percent.170 As of the week of
Aug 2, 2021, Florida led the nation in reported COVID cases.171 At particular
risk are bar patrons, who are responsible for outbreaks in various states, leading
Texas governor Greg Abbott to say that he regretted opening bars early.172 In
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Starr County, Texas, a hospital convened “death panels” (decision-making
committees) to choose which patients would be sent home to die instead of being
treated, a bleak illustration of what happens when the pace of COVID-19 cases
overwhelms medical resources.173
As access to vaccines expands, the public is eager to return to a semblance
of normal life and fewer localities require masks. Following the SARS-CoV-2
variant Delta,174 we are in the midst of another surge, powered by the Omicron
variant.175 While the general public goes in search of barbeques, tasting rooms,
and trips to Disney, COVID-19 continues to take its toll on jailees and prisoners.
Although residents of the United States enjoy many rights given by our
constitution, there is a balance between liberty and security. Our security in the
current pandemic is as much protection from COVID-19 as the government can
afford us. For inmates, it is a daily fight to be protected. Justice Robert Jackson
opined in Terminiello v. Chicago, “If a court does not temper its doctrinaire logic
with a little practical wisdom, it will convert its constitutional [rights] into a
suicide pact.”176 Among the victims of that pact are prisoners.
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III. The Rationale for State Protection and Liability
A child or adult becomes a ward of the state in two ways: first, when the
state acts under the doctrine of parens patriae to step in and serve as a guardian
for children, the mentally ill, the incompetent, the elderly, or persons with
disabilities who are unable to care for themselves; and second, after a person has
been accused or convicted of a crime and is detained in a jail, juvenile detention
facility, or prison.177 The broader application of this doctrine to adults, including
prisoners, was established in Louisiana v. Texas.178 Parens patriae applies to
adult inmates because a prisoner or detainee is helpless, as if they are a child and
the state is their parent.179 The Court asserted in DeShaney v. Winnebago County
Department of Social Services, “[W]hen the State takes a person into its custody
and holds him there against his will, the Constitution imposes upon it a
corresponding duty to assume some responsibility for his safety and general wellbeing.”180 Incarcerated persons and persons remanded to mental health facilities
are the only two populations who have a protected right to health care.181 In
addition to a responsibility for a ward’s safety and general well-being, courts have
held that “correctional officers have an affirmative obligation to protect inmates
from infectious disease.”182 Because the government has taken custody and
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control of prisoners and detainees in jails—while not entitled to full constitutional
protections— they have rights and safeguards. The Bureau of Prisons provides,
for example:
The Bureau of Prisons, under the direction of the Attorney General,
shall—
(1) have charge of the management and regulation of all Federal
penal and correctional institutions;
(2) provide suitable quarters and provide for the safekeeping, care,
and subsistence of all persons charged with or convicted of offenses
against the United States, or held as witnesses or otherwise;
(3) provide for the protection, instruction, and discipline of all
persons charged with or convicted of offenses against the United
States. 183
On a state level, wardens enumerate rights such as, “[a]ccess to necessary
health care services is a right, rather than a privilege. Each prisoner shall have
unimpeded access to necessary health care services provided by qualified health
care professionals licensed by the State of Maine.”184 Failing to take care of
prisoners opens prison officials, the state, and the federal government to liability.
During a pandemic, those failures can come from the negligence of correctional
officers, the poor policies of prison administration, and from a governor’s
deficient mandates.
In addition to legal reasons for controlling COVID-19 in jails and prisons,
there are urgent practical considerations. Congregate living facilities, such as jails
and prisons, amplify and spread disease both inside the walls and beyond them.
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Jail and prison populations are fluid. For example, about 700,000 inmates re-enter
their communities each year185— many without testing for COVID-19 or
quarantine upon release186—and visitors and staff come and go. Inadequate
disease control in any detention center has a wide-ranging impact. Jail and prison
workers are also at great risk where COVID-19 is not controlled, and safety
measures are not in place. In North Dakota in 2020, for example, one out of every
four prison staff contracted COVID-19.187 In some prisons, correctional officers
have been told to return to work while still sick with COVID,188 and in others,
staff have been required to remain at work after being exposed to inmates with
COVID.189
Vaccination may be the way out of danger for inmates and staff alike, but
even here governments neglect their wards.190 This was true in early 2021 when
vaccines began to be available to high risk individuals.191 This was due in part to
the fact that the CDC had not updated guidelines for vaccinating people who are
185
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detained, which meant that incarcerated persons were not prioritized for
vaccines.192 Instead, the CDC stated that “jurisdictions are encouraged to
vaccinate staff and incarcerated/detained persons at the same time [as the general
public].”193 This left vaccination of incarcerated persons up to the discretion of
the federal and state government. Predictably, incarcerated persons were not
included in the states’ distribution plan of a limited supply of vaccine. Some
prison officials even invoked the guidance as an excuse to withhold vaccines from
persons in their charge, citing the “…ever-changing information offered by the
CDC[.]”194 In December 2020 and January 2021, over thirty-seven prison systems
began to offer vaccines to their staff, but there has been an “alarming” rate of
vaccine refusal among prison staff.195 As of March 2021, only about half of prison
staff had consented to receive vaccines.196 Mandatory vaccines for jail and prison
staff could have slowed the transmission of SARS-Co-V out of the gate. In
response to low vaccine rates among jail and prison staff, some states and
counties have mandated vaccination among corrections officers, which has led to
suspensions for non-compliance and to some staff quitting in protest.197 Low
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uptake of vaccines among prison staff remains a problem almost two years since
the pandemic started.198 Prison guards catch COVID-19 at twice the rate of the
general population of California, but fewer than half of officers in California
corrections facilities are vaccinated.199 In all states for which there is data, only
one state had a greater percentage of staff vaccinated than percentage of prisoners
vaccinated.200 A low rate of unvaccinated staff leads to the spread of disease both
within and outside of jails and prisons.201 It also overburdens staff who do stay on
when unvaccinated have become sick themselves or call out of work to avoid an
outbreak.202 In several states, prisons have had to call in the National Guard, who
were given only one day of correctional facility training, because so many staff
were absent.203 In some facilities, in a practice inaccurately termed
“augmentation”,204 other prison staff like teachers, cooks, and nurses are called
upon to guard inmates when officers are not available.205 Chronic understaffing
and using untrained substitute staff adds to the already fragile situation in jails and
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prisons. In some facilities it has led to lockdowns, de facto solitary confinement,
cancelled programming, suicides, and more physical assaults.206
It is reasonable to require that persons who regularly come into contact
with crowds of people get vaccinated against COVID-19. Hundreds of
universities and colleges in the U.S., including the state university system in
Maine, require students to be vaccinated against COVID-19 before they can come
onto campus. 207 Vaccination as a condition of employment is a widespread
practice; twenty-one states have mandates concerning COVID-19 vaccines for
healthcare workers208 including the State of Maine.209 However, in Maine, the
State Police have no intention of requiring that their jail and prison staff get
vaccinated “as long as [the vaccine] is authorized under an Emergency Use
Authorization [EAU,]”210 implying that EAU status means an employer cannot
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adjust duties or fire a person who chooses not to get the vaccine. This is not the
case; the EAU only provides that no person can be forced to get the vaccine; it
does not shield a person from the consequences of choosing not to get
vaccinated.211 Pfizer BioNTech’s vaccine-now known as Comirnaty- was given
full approval by the Federal Drug Administration (FDA) in August 2021.212 In
January 2022, the FDA approved Moderna’s vaccine, which is now known as
Spikevax.213 Even though two COVID-19 vaccines have been approved, prison
staff in Maine are still not required to get these vaccines.214 The vaccination rate
of prison staff in Maine falls behind other states’,215 and low rates of vaccine
protection have contributed to more than twenty-eight outbreaks in the state’s
correctional facilities.216 Among those outbreaks is one at Cumberland County
Jail that began in September of 2021, which resulted in inmates initially being
confined to their cells twenty- three hours a day.217 Maine continues to struggle to
care for its hospitalized COVID-19 patients, the majority of whom are
211

21 U.S.C. § 360bbb-3(e)(1)(A)(ii)(III).
FDA Approves First COVID-19 Vaccine, FDA (Aug. 23, 2021), https://www.fda.gov/newsevents/press-announcements/fda-approves-first-covid-19-vaccine.
213
Coronavirus (COVID-19) Update: FDA Takes Key Action by Approving Second COVID-19
Vaccine, FDA (Jan. 31, 2022), https://www.fda.gov/news-events/pressannouncements/coronavirus-covid-19-update-fda-takes-key-action-approving-second-covid-19vaccine.
214
Megan Gray, Despite Outbreaks at Maine Prisons and Jails, Workers Aren’t Required to get
Vaccinated, PORTLAND PRESS HERALD (Oct. 29, 2021),
https://www.centralmaine.com/2021/10/29/despite-outbreaks-at-maine-prisons-and-jails-workersarent-required-get-vaccinated/.
215
Id.
216
Id; Lauren Abbate, 21 Residents Test Positive for COVID-19 at Maine State Prison, BANGOR
DAILY NEWS (Oct. 8, 2021), https://bangordailynews.com/2021/12/08/news/21-residents-testpositive-for-covid-19-at-maine-state-prison/; Matt Byrne, COVID Outbreak Persists at
Cumberland County Jail, with more than 50 Cases and 1 Hospitalized, SUN J. (Feb. 4, 2022),
https://www.sunjournal.com/2022/02/03/more-than-50-covid-cases-1-inmate-hospitalized-ascumberland-county-jail-outbreak-continues/.
217
Byrne, supra note 216.
212

247

unvaccinated.218 With Omicron cases surging, the state’s largest hospital installed
negative pressure systems in all its Special Care Unit rooms to accommodate the
overflow of COVID-19 patients. The hospital was forced to contemplate
converting part of its garage to patient rooms.219 National Guardsmen have been
called in to assist in hospitals statewide.220 Despite the desperate need to shield
vulnerable populations from COVID-19, the jail continues to experience waves of
infection, with the most recent spike in cases sickening fifty-six inmates and
staff.221 The jail reports that “…facility-wide cleaning is on-going daily…” and
staff is “…question[ed] about recent possible exposure.”222 What is not being
implemented is a fundamental way to prevent the carriage of the virus inside the
jailhouse walls: vaccination, including a booster dose, of all employees at the jail.
The Maine Department of Health and Human Services (Maine DHHS) requires
that providers in hospitals, multi-level health care facilities, home health agencies,
nursing facilities, and residential care facilities get vaccinated against COVID19.223 Confoundingly, the Maine DHHS rule that healthcare workers get
vaccinated does not extend to doctors and nurses in jails and prisons.224
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Prisoners, even though they live in what has been characterized as “long
term care facilities with bars[,]”225 are not part of the CDC’s distribution tier for
residents of long-term care and congregate care settings.226 This may be because
we, as a society and as a system of governments, value the lives of incarcerated
persons less than we value the lives of nursing home residents or patients in a
psychiatric hospital. Maria Morris of the ACLU put it this way: “People who are
incarcerated are not a particularly popular group of people.”227 This bias is
apparent in New York and other states where vaccines have been available for
months to residents of nursing homes, homeless shelters, group homes, hospice
care, and psychiatric hospitals, but not to inmates.228 “There’s no way it’s going to
go to prisoners before it goes to people who haven’t committed any crime,” Gov.
Jared Polis of Colorado opined in December of 2020.229 Gov. Polis seemed to
have forgotten that most individuals held in jails have not been convicted of a
crime.
The attitude that the incarcerated are less deserving of protection from
COVID-19 ignores not only the ethical and legal responsibility that states have for
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their wards, but also disregards the public health reasons for protecting jailees and
inmates. Two states that have not extended vaccines to prisoners were ordered to
do so by courts.230 As of May 2021, New York must now stop excluding prisoners
in its vaccine distribution scheme.231 The court noted that the New York
Department of Corrections “irrationally distinguished between incarcerated
people and people living in every other type of adult congregate facility.”232
Earlier in 2021, a federal court in Oregon ruled that the state must put prisoners
ahead of senior citizens when distributing vaccine doses.233 To fail to do so was a
violation of inmates’ rights, specifically to be safe from the “irreparable harm”
that being unvaccinated would cause.234
Even in Maine, a state with the third fewest cases of COVID-19 in the
nation in early 2021 and a good vaccine supply, the distribution strategy remained
age-based until April 2021.235 The administration of what few vaccines are
available to jails and prisons were left to the discretion of jail and prison staff.236
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The week of March 29, 2021, over three months after the American public began
to be vaccinated, the State of Maine allowed prisoners to get vaccines.237 During
that week, the State’s largest jail received only eleven vaccine doses.238 Two
weeks later, the facility reported an outbreak that sickened twenty-nine inmates
and two staff members.239 Two and a half weeks after that, a fresh outbreak
involving fifty-one inmates and two staff forced the jail to divert all incoming
arrestees.240 By the end of April 2021, thirty-one percent of Maine’s general
population had been fully vaccinated, but only 125 residents of correctional
facilities had received a dose of vaccine.241 The belief that their lives matter less
can be internalized by prisoners themselves: “I sometimes feel that [my crime] did
diminish the value of my own life. I sometimes feel that I am less deserving of the
vaccine than an innocent person.”242 Animus towards detained and imprisoned
persons should have no bearing on a matter of public health or whether these
individuals are protected from illness and death. Like a parent is responsible for a
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child, the state is responsible for wards. Whatever the public’s view toward
persons who have been convicted of a crime, those who are sentenced are serving
time, they have not been condemned to die by COVID-19.
IV. The Plight of Prisoners and the Utility of Eighth Amendment
Claims
Incarcerated persons are captive victims of COVID-19. The facilities
where they live face what the Centers for Disease Control rather euphemistically
describe as a “significant challenge” in preventing the spread of the virus.243 Like
students in schools, passengers on cruise ships, and residents in nursing homes,
incarcerated persons share the air they breathe with those around them. As
discussed in this article, the virus takes a devastating toll in jails and prisons. In
San Quentin, COVID-19 has killed more Death Row inmates than the State has
put to death in 25 years.244
Health disparities among inmates are stark; conditions such as asthma,
diabetes, high blood pressure, hepatitis, HIV, and poor physical condition due to
drug dependence make inmates very vulnerable to the severe effects of COVID19.245 The older a person is, the more at risk they are for severe effects of
COVID-19.246 The United States has an aging prison population; twelve percent
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of federal and state prisoners are fifty-five and older.247 Detainees and prisoners
have more predictors of poor health than the general population.248 These include
poverty, lack of health insurance, homelessness, chronic mental illness, and low
levels of education.249 Another predictor of poor health outcomes and early death
is being Black or Hispanic. Over half of U.S. prisoners are Black or Hispanic.250
If a person is both uninsured and Black or Hispanic, they may be hit doubly hard.
For example, it has been posited that some states’ decision to refuse federal
funding to expand Medicaid programs has increased the morbidity and mortality
from COVID-19 among non-white Americans.251 The disparate impact of
COVID-19 on non-white patients, both in prisons and other settings, is troubling.
In Maine, for example, Black residents of the state contract the illness at twenty
times the rate of their white counterparts.252 Most states do not collect data on
why Black and Latino people are more likely to contract and die from the
disease.253 It has been suggested that prison policies reinforce the racial disparities
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of inmates,254 and prison policies about COVID-19 are harming minorities
disproportionately.255
Prisons and jails are facing lawsuits over a variety of issues relating to
protection of prisoners during the COVID-19 pandemic.256 In Allegheny County,
Pennsylvania, prisoners have alleged that the jail is not giving inmates enough
space to control the spread of the illness.257 In Louisiana, the ACLU seeks the
release of medically fragile inmates. In Arkansas, in 2020, thirty-eight percent of
the State’s COVID cases were in prisons. Civil rights groups filed a lawsuit on
behalf of twelve prisoners in the state seeking injunctive relief but were denied in
May 2020, in part because “the federal courts must tread lightly when it comes to
the questions of managing prisons, particularly state prisons.” 258 This
pronouncement came even as the Court acknowledged that the conditions in the
named prisons put the inmates at risk for “imminent and irreparable” harm.259
Prisons were further insulated from responsibility after the court in Turner v. Safly
held that the courts may defer to prison regulations even if they infringe on
prisoner’s constitutional rights, so long as the restrictions were rationally related
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to a legitimate penological interest.260 Asserting that “[p]rison walls do not form a
barrier separating prison inmates from the protections of the Constitution[,]”
Justice O’Connor nevertheless acknowledged that “[r]unning a prison is an
inordinately difficult undertaking . . ..”261 The Court created a four-factor test to
determine if a prison regulation is acceptable:
(1) whether there is a "valid, rational connection between the prison
regulation and the legitimate governmental interest put forward to
justify it;" (2) "whether there [are] alternative means of exercising
the right that remain open to prison inmates;" (3) "the impact
accommodation of the asserted constitutional right will have on
guards and other inmates;" and (4) "whether there are 'ready
alternatives' to the regulation.262
Post-Turner, even with four-factor test, prisoners remain largely at the
mercy of prison regulations. This is compounded by the administrative exhaustion
requirements of the Prison Litigation Reform Act, which makes it very difficult to
bring an action against prisons.263
A possible legal claim is one made under the Eighth Amendment. Prison
officials are required to provide inmates with adequate medical, dental, and
mental health care.264 Although the Eighth Amendment was drafted as a way to
prevent prisoners from being subject to barbarous methods of punishment, its
interpretation has expanded to include prevention of conditions of incarceration
that are not compatible with “…the evolving standards of decency that mark the
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evolving a maturing society.”265 In the twenty-first century, decency requires that
governments do better for detainees and prisoners. Conditions inside a prison can
be “restrictive and harsh[,]”266 but that adversity must serve a legitimate
penological objective.267 Living in a virus incubator with nowhere to go and no
effective measures of protection from possible death serves no correctional
objective.
An inmate hoping to prevail on an Eighth Amendment claim must show
that they have been confined in conditions that have deprived them of a basic
human need, such as sanitation, health, or safety.268 They must demonstrate that
prison officials treated them with “deliberate indifference to [these] needs.”269
These medical needs can be prospective, not immediate.270 This is the case with
coronavirus infections in prisons, where the threat of contracting COVID-19
hangs over every inmate. A prison official shows “deliberate indifference” if they
recklessly disregard a substantial risk of harm to the prisoner.271 To act with
deliberate indifference, officials must have knowledge of the risks to a prisoner’s
health or knowledge of the circumstances showing the risks.272 The knowledge of
a substantial risk to a prisoner's health can be shown by “the very fact that the risk
was obvious.”273
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Warden and correctional officers may protest that they were not aware of
how serious the risk is to their inmates. They may puzzle over germ theory.
“We’re not quite sure how the virus got in[,]” said Randy Liberty, Warden of the
Maine State Prison, three months into the pandemic.274 But that assertion of
ignorance grew disingenuous as the pandemic progressed and the more people
contracted the illness in jails and prisons. SARS-Co-V-2 is, of course, not the only
contagious disease to impact jails and prisons. There have been outbreaks of
tuberculosis, typhus, measles, Spanish flu, and H1N1 (“swine flu”).275 Jail and
prison officials have appeared not to have learned enough from centuries of
hosting contagion in their facilities. The Eighth Amendment claim does not allow
a petitioner to guess at a prison official’s state of mind, but no protest of
ignorance is complete protection from liability, as the Court in Farmer v. Brennan
made clear.276
A court can order prison officials to conform to CDC COVID-19 safety
guidelines if a prisoner succeeds in their Eighth Amendment claim. These
changes may be nominal, such as requiring guards to tell prisoners to keep six feet
apart from one another or they will have to return to their rooms.277 However,
even if a prisoner jumps the high evidentiary threshold of the Eighth Amendment,
274
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changes such as mandated physical distance may not mean much because there is
not enough square footage in a prison to keep everyone apart. Further, an inmate
will likely not be released if they prevail because release is not a remedy for
Eighth Amendment violations.278 Prisoners who do seek release as a cure for an
Eighth Amendment violation must follow the guidelines of the PRLA.279 The
PRLA provides for an inmate to be released when a court finds that the person’s
Eighth Amendment rights have been violated. However, this release is a “remedy
of last resort”280 and can only be granted once every “less intrusive” remedy has
been tried and the facility has been given a “reasonable” amount of time to
remediate the harm.281 What this means for detainees and prisoners is that months
or years may pass while officials test new protocols.282 Some of these procedures
may save lives. Examples of these are: suspending transfers between prisons,
vaccinating, and isolating sick persons. Examples of arguably ineffective
mitigation efforts that have been found sufficient to avoid releasing inmates are:
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painting markers on the floor to remind inmates to stand apart from one another;
asking staff as they start a shift if they think they have been exposed to COVID19; telling inmates how viruses are spread; and giving inmates disinfectant
spray.283
There have been notable exceptions to the prohibition against release
when it comes to ICE detainees,284 and in 2011, the Supreme Court in Brown v.
Plata upheld the lower court’s decision to order California to reduce prisoner
populations, finding that “overcrowding [was] the primary cause of the [Eighth
Amendment] violation”.285 Overcrowding in the Plata case meant that many
inmates were not receiving proper medical care and being exposed to risk by
simply being in the prison.286 This is the same situation that prisoners currently
face during the pandemic; there is not enough room to keep inmates safely
separate and they get worse care once they are sick. However, these exceptions
have not made their way to jails and federal and state prisons in relation to
COVID-19.
The Prison Litigation Reform Act authorizes states to reduce prison
population to improve medical care287 under the ruling of a court with three
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judges. A court must give “substantial weight to any adverse impact on public
safety or the operation of a criminal justice system caused by the relief[,]”288
which means that prisoners cannot be released if the impact on the community
will be negative. This is a difficult analysis during a pandemic, when decisions
about both individual and public safety must be made very fast. The court must
consider a range of options, including the appointment of special masters or
receivers, the possibility of consent decrees, and orders limiting a prison’s
population. This remedy contemplates release as a solution. This is a necessary
pathway to reducing prison outbreaks because smaller populations make physical
distance, proper hygiene, and consistent medical care possible. A person who
rejoins the free community, even with restrictions, can care for themselves. This
reduces the burden on jails and prisons and increases an individual’s chances of
both avoiding the SARS-CoV-2 virus and surviving if they get COVID-19.
There are other ways to reduce prison populations and lower the rate of
disease in jails and prisons. One way is compassionate release. This is when an
inmate’s sentence is commuted because of “particularly extraordinary or
compelling circumstances which could not reasonably have been foreseen by the
court at the time of sentencing[.]”289 Other ways are premature parole, home
confinement, furlough, legislation to allow prisoners to be released under a merit
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system,290 and probation rather than incarceration. Compassionate release was not
created to let significant numbers of people out of prison, and it is rarely
granted.291 Other forms of de-incarceration present challenges with enforcement
and recidivism. Releasing inmates, especially without COVID-19 testing, could
hasten community spread. People waiting for legislation to be passed may die
waiting. Even diffusing the prison populations by inter-facility transfers is simply
playing a game of “sick hot potato[,]” as a Marion County Correctional Institution
inmate put it.292
Jail and prison populations dropped significantly in 2020 as facilities tried
desperately to save lives and slow the spread of COVID-19.293 It was an unevenly
implemented response.294 Most of the persons released from prisons were under
correctional control in the federal prison system in three states. Some jails limited
intakes but did not let many jailees out of custody.295 These measures were
helpful, but they were insufficient. This this strategy was an emergency response;
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the urgency demanded by the SARS-Co-V-2 pandemic has waned and there are
no permanent policy changes that require correction facilities to hold fewer
individuals. Prison populations are climbing back to levels seen before the
pandemic.296 Among jails with available data, these are now at eighty-seven
percent of pre-pandemic capacity by the peak of the Delta variant surge in
September of 2021.297 This is not encouraging given that more people have died
from the Omicron variant than were killed by the Delta variant.298 The United
States falls far behind other countries in releasing inmates to protect them from
COVID. As of October 2020, only 170,000 jailees and prisoners had been
released to protect them from COVID-19, a tiny dent in the 2.2 million population
of inmates nationwide.299 By contrast, Turkey, with the second-highest prison
population in Europe, released almost forty percent of its inmates.300 Other
notable countries are France (17%), Portugal (17%), Norway (15%).301 It has been
estimated that reducing the U.S. jail population by eighty percent would have
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prevented millions of COVID-19 cases and tens of thousands of deaths in jails
and the free community.302
The most recent data show most state prisons and jails in the U.S. still
operating at seventy-five percent capacity or higher.303 Nineteen states are at
ninety percent or higher. Alabama, with the fifth highest rate of COVID-19
prisons deaths in the nation,304 operates at one hundred and fifty-three percent of
capacity.305 Even prisons that have reduced their population to the intended
capacity still have many people living and working in proximity to one another. In
this scenario, it is not possible for prison officials to meet their duty of care to the
people whose lives depend on them. This struggle to protect prisoners is made
even harder by state governments’ inadequate response and widespread refusal of
police departments to enforce safety measures such as masks, gathering limits,
traveler’s tests, and quarantines. Without strict protections from the outside,
members of the larger community carry the illness into and out of prisons, and
newly detained people have a greater chance of carrying it into jails and prisons.
In California, because the prisons were mandated in 2011 to reduce the
inmate population to 137% of what the facility can safely hold, there remains no
way to shield inmates from the ravages of COVID-19.306 Only twenty-two percent
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of the State’s thirty-three prisons are at or below 137% of design capacity.307 In
most prisons, such as the one in Marion County, Ohio—where 80% of the over
2,000 inmates had contracted the virus as of May of 2020—308 freedom from a
deadly illness by early release comes too late.
The Eighth Amendment has been heavily relied on by civil rights
attorneys as they advocate for clients in prisons. However, the Eighth Amendment
is a hard road. First, even though the harm can come in the form of anticipated
substantial risk, most Eighth Amendment cases are brought because of ongoing
mistreatment or medical neglect, not a harm that may (or even will likely) occur
in the future. Secondly, although prisons are not allowed to “strip[] [incarcerated
persons] of virtually every means of self-protection and foreclose[] their access to
outside aid, and . . . let the state of nature take its course[,]”309 the claims are
governed by the Eighth Amendment’s “deliberate indifference” standard. This
standard is arguably too easy to overcome in the context of COVID-19. A prison
official cannot be deemed deliberately indifferent if he or she “responds
reasonably” to substantial risks to inmate health or safety, “even if the harm
ultimately was not averted.”310 The Supreme Court in Barnes v. Alhman decided
that the Orange County, California Jail was not deliberately indifferent to the
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welfare of its detainees because it released fifty-three percent of its population.311
But what of the 3,000 people left behind in conditions that were not improved?
What constitutes a “reasonable response” changes from month to month.
An ever-shifting collection of factors guide the public health response to the
SARS-CoV-2 pandemic. These include case counts, hospitalizations, reliability of
tests, access to vaccines, vaccine rate, availability of therapeutics, and to some
extent, the public’s tolerance to risk. At the beginning of the pandemic, mask
wearing was discouraged by the WHO312 and CDC.313 However, now wearing
two face coverings is considered the best way to curb the spread of the disease.314
Yet as cases from the Omicron variant start to decline, some states have
withdrawn mask mandates315 and the CDC is expected to again change its
guidance on masks.316 SARS-CoV-2 is on the verge of being reclassified as
endemic.317 This may translate into fewer- or no- protection from SARS-Co-V-2
in jails and prisons if governments and officials are unwilling to tailor COVID-19
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prevention strategies to these spaces.318 At the beginning, frequent handwashing
was considered the best way to stop illness; now we know that the dominant
means of spread is through the air.319 Other means of spreading the disease have
also been discovered, such as through human waste and in bodily fluids.320 In the
first months of the pandemic, tests were rationed to people who had severe
symptoms from a short list given by the CDC.321 Now we know that there is a
wide variety of symptoms, and the long-term effects on brain and lung health can
be severe.322 It is also understood that at least thirty percent of people who carry
the illness are asymptomatic,323 and the chance of transmission by asymptomatic
people is seventy-five percent.324 Additionally, it is now acknowledged that
universal testing is the way to identify the majority of silent and mild cases so that
persons who test positive can be medically isolated or quarantined325 In prisons,
this universal testing is crucial, due to crowding, lack of protective equipment,
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and communal spaces. Demonstrating this, the Connecticut prison system
uncovered 830 silent cases of COVID-19 in its prisons in 2020.326
The 2009-2010 Swine Flu cases, which were based on Eighth Amendment
claims, provide insight into what may be considered “reasonable responses” to
incurable infectious disease in a prison.327 If reasonable steps are taken to prevent
exposure and if a prisoner is treated in a timely way, the mere fact that a prisoner
is exposed to and contracts an illness is not a cause for a constitutional
violation.328 Some courts have held that high-risk prisoners may prevail on an
Eighth Amendment claim if the prison does not treat them quickly and they get
very ill, suffer complications to their underlying illness, or die.329 However, other
courts have said that if a prisoner is at high risk for severe illness due to an
underlying condition, a prison is not liable if its health care providers monitor the
symptoms of the illness.330
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Lastly, although scholars have proposed it,331 removal from a prison is not
a remedy for Eighth Amendment violations, so even prisoners who succeed in
their claim will not be released. This leads to a mobius strip legal process: the
prisoner is recognized to be at risk, but they cannot leave. The prison must try to
make their situation safe. It can be, through some factors not within the control of
the prison officials, impossible to make their situation safe. The harm will not
“ultimately be averted,” 332 so they remain in danger with no further recourse.
Although the hurdle of the Eighth Amendment is hard to clear, it provides
prisoners a means to receive damages. The Fourteenth Amendment gives detained
persons the same opportunity.
V. § 1983 Liability
Courts have recognized that a special relationship exists between incarcerated
persons and the state. This relationship “gives rise to a duty of care to protect the
prisoner from foreseeable harm and thus can support a state-law negligence
claim.”333 Civil Action for Deprivation of Rights, § 1983, is not itself a
substantive right, but allows prisoners, among others, to hold a government
official accountable for a deprivation of a clearly established Constitutional right:
Every person who, under color of any statute, ordinance, regulation,
custom, or usage,
of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
331
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deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for redress . . . .334
Claims under § 1983 let prisoner plaintiffs seek monetary damages and
declaratory and injunctive relief from the officers who violated their rights or the
prison system that failed to protect them from harm. Once it is established that a
person has been injured by a deprivation of a right, the question becomes what
damages are available to them. Inmates can receive money and/or the court can
impose an equitable remedy. For inmates who have been harmed by a facility’s
unwillingness or inability to keep them safe, relief might come in the form of
changes in prison policies, such as how many persons can be housed in a cell or
whether the facility offers COVID-19 vaccines. Throughout the pandemic, courts
have been faced with an unfolding set of unusual circumstances that have
challenged their ability to protect detainees and inmates.
In an incident that has been compared to a modern-day Tuskegee
experiment played out on society’s least powerful, three inmates of a detention
center in Arkansas filed a complaint in January 2022 against the facility alleging a
violation of their substantive due process rights under the Fourteenth
Amendment.335 The Plaintiffs claim that the prison doctor gave them Ivermectina medication used primarily in animals as a de-wormer and mite killer- as a
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treatment for their COVID-19 infections.336 The CDC cautions that Ivermectin
has not been shown to be safe or effective against SARS-CoV-2. In high doses, it
can be fatal.337 The Plaintiffs were told that the drug mixture was “vitamins”,
“antibiotics”, and “steroids” and were given Ivermectin in doses many times
higher than what is approved for treatment of parasites in humans.338 The men
were given an ineffective and potentially dangerous drug for their COVID-19
infections, they suffered ill effects from that drug, and were required to pay for
the “treatment” they received.339 Despite the harm done to them, the most the
Plaintiffs can hope for in their action is that the prison will not give Ivermectin to
another prisoner without their consent, that the Plaintiffs will be allowed one
medical exam by a different doctor, and that the Plaintiffs’ costs are paid.340
Two of the same barriers arise with § 1983 claims as with Eighth
Amendment claims. Firstly, measures that officials take to protect inmates may
be ineffective or inadequate but considered reasonable and sufficient by the
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courts341 and secondly, release is not a remedy in § 1983 actions; the only federal
remedy for a prisoner challenging the fact or duration of their confinement is a
petition for writ of habeas corpus.342
Qualified immunity protects prison and jail officials from liability in
whole or part from either Eighth Amendment or claims under § 1983. Qualified
immunity operates under the premise that when the law is unsettled, government
officials should not be held liable for interpreting the law in a reasonable way,
even if they are mistaken in their interpretation.343 Prison officials enjoy qualified
immunity from Eighth Amendment and § 1983 lawsuits unless “it would be clear
to a reasonable officer that his conduct was unlawful in the situation he
confronted.”344 “[G]overnment officials performing discretionary functions [are
entitled to] a qualified immunity, shielding them from civil damages liability as
long as their actions could reasonably have been thought consistent with the rights
they are alleged to have violated.”345 § 1983 claims seem to provide no more
protection to prisoners during the COVID-19 pandemic than Eighth Amendment
claims. Therefore, if officials have been put on notice that their actions are
unlawful, they are liable for violating an individual’s rights. Jail and prison
officials are, at this point in the pandemic, on practical notice about the dangers of
COVID-19 and the conditions in which it thrives. It could be argued that centuries
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of disease inside a jail and prison has informed them of the fact that, by permitting
the spread of SARS-CoV-2, they are violating the right of their wards to not be
sick or dead. § 1983 claims seem to provide no more protection to prisoners
during the COVID-19 pandemic than Eighth Amendment claims. In a § 1983
claim, the plaintiff must show deprivation of a civil right, that the deprivation of
the civil right caused harm, and that the deprivation was a proximate or legal
cause of the damages.346 § 1983 creates “…a species of tort liability.”347
The States’ reaction to the danger of COVID-19 in jails and prison has
been described as one of “gross negligence.”348 Gross negligence can be called “a
twilight zone which exists somewhere between ordinary negligence and
intentional injury.”349 This seems to apply to many prisons during the pandemic;
the State and its prisons officials do just enough to avoid being accused of
intentionally injuring inmates, but not enough to keep them safe. However, both
district courts and the Supreme Court have said that negligence is not part of the
standard for an Eighth Amendment claim.350 This is, in part, because negligence
does not “shock the conscience,”351 which is a standard that is often considered
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with Eighth Amendment claims. However, failing to protect over two million
incarcerated persons from being the captive victims of a deadly contagious
disease should shock the conscience of decent people.
The Supreme Court has rejected the idea that prisons should receive
compensatory damages as a vindication of their rights under § 1983 when this
remedy is based on the factfinder’s assessment of the value of the right.352 A
person must have an actual injury caused by the respondent’s action or failure to
act because compensatory damages are intended to give redress for a physical or
emotional harm. If a person seeks compensatory damages for mental or emotional
distress, they must have suffered a physical harm. Circuit courts are split as to
what constitutes “physical injury”. All circuit courts require an injury to be more
than de minimus yet disagree on what might constitute a de minimus injury.353
COVID-19, especially when it runs it course in an unvaccinated person, is surely
more than “…a matter of trifling consequence.”354 A possible place for movement
in the law is to expand the scope of what is considered an injury. If a prisoner gets
COVID-19, their illness should be considered physical injury. A prisoner who
contracts COVID-19 is not only harmed by suffering from an illness that may kill
them or disable them, they are also emotionally harmed by the stress and fear of
being unable to avoid the the illness and the uncertainty of proper medical care
once they get ill. If there was no underlying physical harm, plaintiffs cannot seek
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compensatory damages for the mental or emotional distress that followed from
the unsafe conditions that they live in. This is a double bar to justice for
incarcerated persons who have, as a result of prison officials’ neglect, gotten
COVID-19 and lived in terror of contracting it. The law should allow for the
award of damages in these cases by recognizing COVID-19 as a physical injury,
which would also open the door for recovery of damages for emotional and
mental distress. The PLRA allows for the prospect of nominal or punitive
damages.355 Nominal damages may be awarded; courts have looked favorably on
nominal damages as a way to vindicate absolute rights.356 These have also been
awarded even when there has been no physical injury.357 Even if COVID-19 is
never considered an injury for the purposes of civil rights, nominal and punitive
damages are a means to deliver justice.
Detainees and prisoners who receive compensatory, nominal, and punitive
damages would be able to have some financial means to navigate long term
COVID-19 effects and provide for dependents. A favorable outcome for these
plaintiffs would also send a message about what is not acceptable treatment.
Further, these cases might deter this kind of treatment.
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VI: Concluding Lessons for the Parent State
Being an incarcerated person during the COVID-19 pandemic has been
likened to being condemned to “death by virus.”358 This is not so. It is death by
neglect of governments. It has been observed that “[c]orrections institutions have
continuously failed to take even the most basic life-saving measures to protect
incarcerated people from Covid-19.”359 Governments are responsible for
dependent wards, including prisoners and jail detainees who have no autonomy or
way to protect themselves during the COVID-19 pandemic. An incarcerated
person is a captive victim for any contagious illness, especially in one of the many
facilities filled past design capacity. These populations are particularly vulnerable
because of high rates of underlying disease, recreational drug use, smoking,
histories of inadequate health care, and large numbers of non-white inmates.
If the state and its prison system cannot protect incarcerated persons, there
are few good remedies. Some prisoners may be furloughed, granted
compassionate release because they are close to death, or freed with or without
conditions. For individuals with a low risk of committing violent crimes or who
are being held pre-trial because they cannot afford bail, release provides relief to a
small portion of the incarcerated population. Releasing people into the free
community is not a solution without risks: carriage of the virus to healthy
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individuals, burdening the resources of poor communities, inciting the anger and
fear of neighbors, and possibility incurring the risk of flight or recidivism.
Other strategies include premature parole, home confinement, or
probation. These have similar perils and burdens as release without surveillance
does, with the added cost of monitoring. Compassionate release is rarely granted,
which makes this an almost useless strategy for saving lives. Release of inmates
and deferral of intakes in jails has been a slow and discretionary process. Since
the start of the pandemic, the population of U.S. jails and prisons has been
reduced by about eight percent with some of these people being released to their
home or other arrangements with or without surveillance.360 In part, the numbers
in prisons fell because prisons have accepted fewer jail transfers,361 leaving
concentrations of COVID-19 in local jails. Of the 151,735 people serving
sentences in a federal prison, 7,850 have been released to home confinement.362
Pregnant women, who comprise three percent of women at federal prisons, four
percent at state prisons, and five percent at jails, are at a high risk of
complications from COVID.363 Pregnant women of color, who are
overrepresented in jails and prisons, are more affected by COVID infections.364
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When they are incarcerated, these women face the same degree of exposure to the
virus as other inmates. Despite this, states have been slow to find alternatives to
incarceration for pregnant women or have stringent requirements that result in
only a handful of releases.365 For any jail or prison, regardless of who is held
there, release does not solve a glaring problem: what happens to those left behind?
Those left behind face dangerous conditions, even when the facility is not
considered overcrowded. When facilities have been required to implement
policies and protocols, there is no way, outside of court-ordered relief, to enforce
compliance. Hazardous conditions in facilities have included not only no
availability of proper masks, such as the recommended N95 respirators, but often
no masks at all.366 Throughout the pandemic, there have been jails and prisons
with not enough soap and cleaning supplies, who continue to utilize dormitory
housing and shared cells, who withhold vaccines, and stingily ration medical care
even to the sickest detainees and inmates. In most facilities, it is not possible to
stay six feet apart in common areas. In some prisons, risks include having to be
guarded by officers who have tested positive for the virus but who are required to
work regardless.367 The dangerous conditions also may include being in close
contact with correctional officers who refuse to get vaccinated or who have been
overwhelmed by the responsibilities created by understaffing. As it becomes more
unsafe to work in a prison or jail, staff are leaving in large numbers. As of May
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2021, one third of federal correctional officer positions were vacant.368 Three
prisons in Florida have closed because there is not enough staff.369
For those left in the line of fire, 370 Eighth Amendment or Fourteenth
Amendment protections have been invoked. These are difficult legal standards to
overcome and limited in what they can provide, as are actions under § 1983. This
is especially true in light of the deference that courts give to prisons to set their
policies and regulations. Reform of the laws to allow for simple and full recovery
of compensatory damages is a way for prisoners to provide for their dependents
and access long-term care for themselves. A corrections officer in Georgia
testified that on a “good day”, six to seven officers are responsible for 1,200
inmates a day.371 As difficult as it is for staff inside a jail or prison ravaged by
COVID-19, they have the choice to leave.
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SARS-Co V-2 spread swiftly in the United States. The public health crisis
unfolded with no concern for politics and the lack of a coordinated federal effort
to combat it. The shockingly disorganized and callous response by governments
to incarcerated persons during the COVID-19 pandemic led to widespread illness
and death. Those who died are lost and many who were sick may suffer a lifetime
of complications.372 The wolf of disease will be at the door again, that is certain.
“[L]aw cannot anticipate the specifics of each public health emergency,”373 but
pandemic response developed now will inform future action. That action should
primarily consist of mounting a swift and protective strategy to protect all
citizens, especially dependent wards of the government such as prisoners, before
the wolf gets one foot inside the door. And if governments cannot protect their
citizens before disease takes hold, prisoners- who are among the most vulnerable
citizens- must be allowed to fully claim what is owed to them.
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