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severance tax system, is collected by the Division for its own
sustenance. This apparent conflict warrants further study.

C. Enforcement

The next lesson from the Gulf that might help improve Ohio's
efforts towards the safe and productive development of its shale oil
resources concerns enforcement (and creation) of safety regulations.
To support the assertion that the MMS was enforcing regulations
against the same industry from which it was both generating revenue
and encouraging production, this Section describes some issues that
arose in MMS's exercise of its enforcement responsibilities in the Gulf.
The premise is that conflicts of interest, in part, led to subpar
enforcement, which may well have contributed to the events that
enabled disaster. This Section then examines enforcement efforts in
Ohio.

1. Federal Enforcement in the Gulf

The federal government, through the U.S. Department of the
Interior, has broad regulatory authority over U.S. natural resources,
such as the oil beneath the Gulf of Mexico. The federal government
controls the leasing, exploration, and development of oil and gas on
the OCS."' As discussed above, the Secretary of the Interior had
delegated all of these authorities to MMS at the time of the Gulf
disaster. 06 This means that the federal government also controlled the
manner in which these activities were carried out and the rules that
applied to them concerning safety and environmental protection.
Through MMS, the federal government issued books of regulations
pertaining to the operations and safety procedures applicable at the
enormous floating drilling and production terminals. In particular,
MMS promulgated "hundreds of pages of technical requirements for
pollution prevention and control, drilling, well-completion operations,
oil and gas well-workovers (major well maintenance), production
safety systems, platforms and structures, pipelines, well production,
and well-control and -production safety training.""' 7 Under the
OCSLA, lease and permit holders must maintain their facilities "in
compliance with occupational safety and health standards" and "free

105. See DEEP WATER, supra note 1, at 67 ("The federal government has
never lacked the sweeping authority required to control whether, when,
and how valuable oil and gas resources located on the outer continental
shelf are leased, explored, or developed.").

106. See JOINT INVESTIGATIVE REPORT, supra note 1, at 157 (discussing the
powers of MMS at the time of the disaster); supra note 10 and
accompanying text.

107. DEEP WATER, supra note 1, at 68 (citing 30 C.F.R. pt. 250 (2010)).
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from recognized hazards to employees."'" They must "maintain all
operations . . . in compliance with regulations intended to protect
persons, property and the environment. "'0 Clearly, something went
wrong.

Additionally, under the OCSLA, MMS was required to enforce
the regulations in 30 C.F.R part 250,110 and therefore the agency
required annual and periodic inspections, some scheduled and some
unannounced, to assure compliance."' Inspections were to cover
"pollution, drilling, well completion, production, crane, electrical, and
personal safety."ll 2 MMS inspections included evaluation of documents
as well as on-site inspections and even some testing of equipment." 3

Records inspections might include a look at surveys, records of
blowout preventer tests and inspections, documentation of pressure
tests, and records of condition of drilling mud."4 Visual inspections of
the rig might include inspection of drilling fluid handling areas,
general safety conditions, safety valves, electrical grounding, and
more."' Actual testing of equipment in a routine inspection would
include testing of many specific safety devices and their operability."'
MMS maintained a checklist for these inspections, called a Potential
Incident of Non-Compliance (PINC) list, in an effort to achieve some
consistency of inspections nationwide."7 MMS inspectors can write up
violations and issue fines for noncompliance." 8 At the time of the
blowout, the Joint Investigative Panel determined there was no PINC
on the inspectors' list that would require the inspectors to regularly
verify that the major inspection requirements had been met during
the drilling inspections."' In particular, 30 C.F.R. § 250.446(a)
requires an operator to conduct a major inspection of its blowout
preventer components every three to five years.120 Because there was

108. JOINT INVESTIGATIVE REPORT, supra note 1, at 157 (citing 43 U.S.C.
§ 1348(b)(1) (2006)).

109. Id.

110. Id. at 158.

111. DEEP WATER, supra note 1, at 68.

112. Id.

113. JOINT INVESTIGATIVE REPORT, supra note 1, at 162.

114. Id.

115. Id.

116. Id.

117. Id.

118. Id. at 162-63.

119. Id. at 163.

120. Id. (citing 30 C.F.R. § 250.446(a) (2012)).

1299



CASE WESTERN RESERVE LAW REVIEW - VOLUME 63 - ISSUE 4 - 2013
Applying Some Lessons from the Gulf Oil Spill to Hydraulic Fracturing

no PINC reference on the inspectors' list for this provision, inspectors
did not verify that those inspections of the blowout preventer
components had been completed.12' Perhaps this inspection would
have helped prevent disaster.

This example of an area where more comprehensive inspection
could have been done, and might have been useful, is but one of many
such circumstances. The Joint Investigative Panel's report includes
many more. Suffice to say, inspectors did not seem to cover some of
the areas, pieces, and parts that might have been helpful in
preventing the disaster.

Finally, an additional issue related to agency operations in the
Gulf, though not, as above, directly related to internal conflicts of
interest, was the problem of chronic underfunding of the agency.
Chronic underfunding is important for a number of reasons, not the
least of which is the impact underfunding has on the ability of an
agency to carry out its duties. MMS was responsible for promulgating
the regulations that would render the whole operation safe. In
particular, as discussed above, an MMS inspection should involve
document review, on-site inspection of the facility, and equipment
tests. Among other records-related reviews, MMS inspectors should
review surveys, records regarding well control drills, and
documentation of pressures in the blowout preventer. On-site
inspections should include visual reviews of many different pieces of
equipment-diverter systems, drilling fluid handling areas, and safety
valves. Yet during the 1990s, when the MMS faced a dramatic
increase in the offshore activity it was responsible for overseeing, the
financial resources available "decreased precipitously.""' In 1996, just
as major development in deepwater drilling activities was expanding,
the MMS's budget reached its lowest point. 23

Although tasked with inspection and enforcement responsibility,
MMS was not able to provide enough inspectors in the Gulf to
conduct even the required rig and well construction inspections. The
Deepwater Horizon was inspected on three occasions in the months
immediately preceding the disaster, and the Joint Investigative Panel
found that those inspections were not deficient.124 But there were a lot
of rigs and not so many inspectors in the Gulf. It was just not
possible to keep up a comprehensive inspection program due to
tightness of agency funding, expansion of the number of rigs that
needed inspection, and the large numbers of items on the inspection

121. Id. at 163 ("Because no PINC existed for [30 C.F.R. § 250.446(a)], MMS
inspectors did not regularly verify that the major inspection require-
ments had been met during drilling inspections.").

122. DEEP WATER, supra note 1, at 72.

123. Id. at 73 fig. 3.3.

124. JoINT INVESTIGATIVE REPORT, supra note 1, at 164.
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agendas.125 Furthermore, government and industry leaders pressured
the MMS to lower or to eliminate enforcement mechanisms, stating
that they were too burdensome and not conducive to safety. 126

With regard to permit issuance and enforcement, while the oil and
gas industry works twenty-four hours a day, seven days a week,
government workers, such as the MMS regulators, generally only
worked traditional office hours, requiring "'on-call' responsibility" to
be assigned to senior engineers. 2 But those engineers were at a major
disadvantage because they were not permitted to access the permit
database from off-site locations due to security concerns.128

Furthermore, even during regular business hours, there was a severe
lack of engineers to process the permit reviews. This shortage
ultimately led to permit shopping, where applications were "shopped
around" by contacting district offices outside the jurisdictional area in
efforts to find an engineer who would approve it.129

Further still, with regard to agency leadership and technical
expertise, MMS personnel suffered from a severe loss of essential
expertise throughout their ranks. According to a survey done by the
Secretary of the Interior, "[a]lmost half of the [MMS] inspectors
surveyed do not believe they have received sufficient training. "120 The
MMS had no oil and gas inspection certification program, nor did it
have any exam required for inspector certification.' 3' Some inspectors
even noted that they "rel[ied] on industry representatives to explain
the technology at a facility. "12

125. See DEEP WATER, supra note 1, at 68 (discussing the details of
inspections and noting that MMS's "resources did not keep pace with
industry expansion into deeper waters and industry's related reliance on
more demanding technologies").

126. See Oil and Cas and Sulphur Operations in the Outer Continental
Shelf-Incident Reporting Requirements, 71 Fed. Reg. 19,640, 19,640
(Apr. 17, 2006) (to be codified at 30 C.F.R. pt. 250) (discussing
comments made by industry trade organizations and others involved in
the industry regarding the proposed rule).

127. DEEP WATER, supra note 1, at 74.

128. OUTER CONTINENTAL SHELF SAFETY OVERSIGHT BD., U.S. DEP'T OF
THE INTERIOR, REPORT TO SECRETARY OF THE INTERIOR KEN SALAZAR
6 (2010) ("[O]n-call engineers . . . are not allowed to access the permit
database from off-site locations.").

129. See id. ("[S]ome operators call various district offices to find an engineer
who will eventually give approval.").

130. Id. at 11.

131. See id.

132. Id.
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In addition to lacking a sufficient number of inspectors,"' the
Safety Oversight Board strongly criticized MMS's handling of
inspections. For example, management promoted single-inspector
inspections in an effort to increase the total number of inspections,
even though "most inspectors interviewed said that two-person teams
would increase efficiencies, eliminate reliance on an operator
representative for observations on safety tests, improve the
thoroughness of the inspection, and reduce the ability of operators to
successfully pressure an inspector not to issue [a citation]."'u These
interviews revealed an internal concern that the MMS was focused
more on the quantity rather than the quality of inspections.

In addition, while engineers in the private sector were realizing
steadily increasing salaries, salaries for government engineers were
stuck in the midranges of the federal pay scale. 13 Thus, MMS had
difficulty attracting the experience and expertise needed to oversee
the increasingly complicated oil and gas drilling activities.'"' This lack
of resources hampered the ability of the MMS to perform its vital
functions, such as inspections and technological research. 3 1

2. Enforcement in Ohio

The Ohio legislature and the Ohio DNR have taken a firm hand
in the promulgation and enforcement of statutes and regulations
applicable to oil and gas development in Ohio. Ohio Revised Code
section 1509.02 creates the Division of Oil and Gas Resources
(DOGRM) Management within the ODNR, and gives the Division
"sole and exclusive authority to regulate the permitting, location, and

133. See Enforcement Measures, BUREAU OF SAFETY AND ENVTL.
ENFORCEMENT, http://www.bsee.gov/About-BSEE/BSEE-Regions/Gulf
-of-Mexico-Region/Enforcement-Measures.aspx (last visited Apr. 5,
2013) (describing how the BSEE inspection program in the Gulf is
directed by one regional office and five district offices and using fiscal
year 2009 as an example to show that there were a small number of
inspectors for a large number of inspections); Deepwater Horizon
Inspections: MMS Skipped Monthly Inspections on Doomed Rig, HUFF
POST GREEN (May 25, 2011, 5:30 PM), http://www.huffingtonpost
.com/2010/05/16/deepwater-horizon-inspect_n 578079.html ("The job
falls to the 55 inspectors in the Gulf who are supposed to visit the 90
drilling rigs once per month and the approximately 3,500 oil production
platforms once per year.").

134. DEEP WATER, supra note 1, at 78 (citing OUTER CONTINENTAL SHELF
SAFETY OVERSIGHT BD., supra note 128, at 9).

135. See DEEP WATER, supra note 1, at 79 (citing OUTER CONTINENTAL
SHELF SAFETY OVERSIGHT BD., supra note 128, at 11-12).

136. Id.

137. See DEEP WATER, supra note 1, at 72-76 (discussing the impact of
decreasing resources on various aspects of safety regulation).
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spacing of oil and gas wells and production operations within the
state."13  The legislature pointedly indicated its intent to preempt
local regulation of oil and gas development by specifying that the
Division's regulations will constitute "uniform statewide regulation"
and a "comprehensive plan with respect to all aspects of the locating,
drilling, well stimulation, completing, and operating of oil and gas
wells within this state." 139 These provisions seem to target directly the
Ohio Constitution's home rule provision, article XVIII, section 3,140
which allows localities the power of self-government, that is, to
regulate themselves except when those regulations are in conflict with
the state's general laws. The legislature has stated that its regulation
of oil and gas development is a general law. So, by this statute, the
Ohio legislature seems to be claiming that local regulation of shale oil
and gas operations, in any way, would conflict with the general
laws.141 Whether that is true is an issue for another day.

Ohio legislation has strengthened the ODNR's management of oil
and gas drilling. Effective June 30, 2010, Senate Bill 165, as modified
by its substitute bill, directed sweeping and comprehensive regulation

138. OHIO REV. CODE ANN. § 1509.02 (West 2012).

139. Id. The Ohio legislature has amended this section several times, each
time altering the language to emphasize its intention to preempt local
regulation of oil and gas drilling and operations. For example, in 2009
the language gave the agency "authority to regulate the permitting,
location, and spacing of oil and gas wells within the state." See 2004
Ohio Legis. Serv. Ann. L-987 (West). In 2012, the same section said
"authority to regulate the permitting, location, and spacing of oil and
gas wells and production operations within the state." OHIO REV. CODE
ANN. § 1509.02 (West Supp. 2012) (emphasis added). In 2009, it said,
"comprehensive plan with respect to all aspects of the locating, drilling,
and operating of oil and gas wells within this state, including site
restoration and disposal of wastes from those wells." 2004 Ohio Legis.
Serv. Ann. L-987 (West). And in 2012, the language was changed to say
"comprehensive plan with respect to all aspects of the locating, drilling,
well stimulation, completing, and operating of oil and gas wells within
this state, including site construction and restoration, permitting related
to those activities, and the disposal of wastes from those wells." OHIO
REV. CODE ANN. § 1509.02 (emphasis added). These changes are
evidence of the legislature's consistent efforts to limit control of oil and
gas production and operations to the ODNR.

140. See OHIO CONST. art. XVIII, § 3 ("Municipalities shall have authority
to exercise all powers of local self-government and to adopt and enforce
within their limits such local police, sanitary and other similar
regulations, as are not in conflict with general laws.").

141. See Vill. of Struthers v. Sokol, 140 N.E. 519, 519-20 (Ohio 1923) ("In
determining whether an ordinance is in 'conflict' with general laws, the
test is whether the ordinance permits or licenses that which the statute
forbids and prohibits, and vice versa."). Still, the Ohio legislature was
clearly attempting to claim preemption of local regulation. Whether that
was successful is a topic for another paper.
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of oil and gas exploration and drilling.14 2 It directed the agency to
oversee rules on well construction and amended language that affected
the size, shape, and make-up of parcels that could be leased for
drilling, and it included requirements for spill control and
containment plans. 43

Following the legislature's enactment of Senate Bill 315, the
ODNR promulgated rules on best management practices. Senate Bill
315 directed the ODNR to fill in, or refine, areas of regulation not
addressed, or not addressed sufficiently, through Senate Bill 165. For
example, Senate Bill 315 included new rules on well pad design,
certification, and construction; design standards for centralized fresh
water impoundments; and the development of best management
practices for pre-drill sampling.1' This sampling enables drillers, and
thereby landowners, to understand the baseline status of the ground
water wells in the area where drilling will occur. Results of the pre-
drill sampling must be posted "prior to" drilling, but need not be
included in initial applications to drill.'4 5 They must be conducted to
a 300-foot radius in designated urban areas, and a 1,500-foot radius in
nonurban areas, unless ODNR modifies the requirements, which it
can. ODNR has "best management practices for pre-drilling water
sampling" and is developing standards for certified samplers and
laboratories.'46 In another example, Senate Bill 315 directed ODNR to

142. See JAMES ZEHRINGER, DIRECTOR, OHIO DEP'T OF NATURAL RES.,
HOUSE PUBLIC UTILITIES COMMITTEE PROPONENT TESTIMONY IN
SUPPORT OF SUBSTITUTE SENATE BILL 315, at 5 (2012), available at
https://www.dnr.state.oh.us/Portals/11/oil/pdf/UpdatedSB315HousePr
oponentTestimonyofDirectorZehringer.pdf ("SB 165 of the 128th
General Assembly was a bipartisan bill that thoroughly overhauled
Ohio's oil and gas regulations and created a firm foundation for proper
oversight of the oil and gas industry in Ohio. However, there are certain
aspects of the horizontal drilling process that were not fully or
adequately addressed. Sub. SB 315 addresses those remaining regulatory
issues.").

143. See S.B. 165, 128th Gen. Assemb., Reg. Sess. (Ohio 2010), available at
http://www.legislature.state.oh.us/BillTextl28/128_SB_165 EN N.pdf
(unofficial version of the bill amending various sections of the Ohio
Revised Code).

144. S.B. 315, 129th Gen. Assemb., Reg. Sess. (Ohio 2012).

145. Id.

146. See Div. OF OIL & GAS, OHIO DEP'T OF NATURAL RES., BEST
MANAGEMENT PRACTICES FOR PRE-DRILLING WATER SAMPLING (2012).
The Ohio EPA currently has a lab certification program. See Certified
Laboratories, OHIO EPA, http://epa.ohio.gov/ddagw/labcert
.aspx (last visited Apr. 5, 2013) (click on "How to obtain a Laboratory
Certification") ("A certificate of approval to perform drinking water
analyses is issued by the Ohio EPA, Division of Drinking and Ground
Waters (DDAGW) to a laboratory achieving a satisfactory evaluation
based on an on-site survey. ... To be eligible to obtain an on-site survey,
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revise its regulations to account for the drilling technologies currently
being used in Ohio, including horizontal drilling and hydraulic
fracturing. For example, it newly defines "horizontal well" as an oil
and gas well "in which the wellbore reaches a horizontal or near
horizontal position . . . and the well is stimulated.""'

In Ohio, "[i]nspectors investigate citizens' complaints, enforce and
oversee well construction and waste disposal activities, and the
plugging of wells and site restoration." 48 They "are available to act on
emergencies, such as well or tank fires that are a threat to public
health or safety."'49 With regard to oil spills, in particular, "[d]ivision
inspectors respond to reported oil spills and coordinate remediation of
contaminated streams or ponds with the Ohio EPA and the ODNR
Division of Wildlife" and "division inspectors often assist firefighters
by advising them about potential hazards and serving as a liaison
between the firefighters and the well owner."' 0 Ohio also inspects well
drilling operations. In particular, Division inspectors "witness critical
phases of well drilling operations to ensure [the safety of citizens] and
the protection of soil and water resources.""5

In 2010, ODNR's Division of Mineral Resource Management
(DMRM) had twenty-one oil and gas inspectors assigned to five of its

a laboratory must have received an approval- letter from the Ohio EPA,
Division of Environmental Services (DES), Laboratory Certification
Section, for the current laboratory floor plans, have participated
acceptably in any required Proficiency Test, and have submitted an
application for an on-site survey. If the submitted survey application is
acceptable, an on-site survey will be performed according to the date
scheduled by the Laboratory Certification Office."). See generally OHIO
REV. CODE ANN. ch. 3745 (West 2012) (pertaining to laboratory
certification standards, which include rules for Ohio public drinking water
systems adopted under Ohio Revised Code Chapter 6109, and rules for
underground injection well control adopted under section 6111.044).

147. S.B. 315.

148. Div. of Oil and Gas Res., Ohio Dep't of Natural Res., Regulatory
Enforcement, OHIo.Gov, http://oilandgas.ohiodnr.gov/complaint (last
visited Apr. 5, 2013).

149. Id.; see also STATE REVIEW OF OIL AND NATURAL GAS ENVTL.
REGULATIONS, INC., OHIO HYDRAULIC FRACTURING STATE REVIEw 28
(2011), [hereinafter STRONGER] ("Specific positions, including inspectors
and geologists, were identified as necessary to address complaints,
including those associated with hydraulic fracturing.").

150. Div. OF MINERAL RES. MGMT., OHIO DEP'T OF NATURAL RES., OHIO
OIL AND GAS FIELD ENFORCEMENT, available at http://oilandgas.ohiodnr

.gov/portals/oilgas/pdf/oilgasfieldenforcement.pdf (last visited Mar. 6, 2013).

151. Id. Also, "[b]efore a well plugging operation starts, division inspectors
must approve plugging materials, methods and a plugging plan for each
well" in non-coal-bearing areas "based upon records of site-specific
geology and well construction." Id.
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seven field offices. The agency has an inspector priority matrix to
assist it in risk assessment and to help define inspectors' work
priorities. The agency has prioritized well construction and hydraulic
fracturing operations as critical areas on which inspectors must focus.
Inspectors were responsible for issuing 1,533 permits in 2010,
including 690 drilling permits, according to the 2011 ODNR Ohio Oil
and Gas Summary.'12 Furthermore, these inspectors were responsible
for overseeing the plugging of 355 wells, and the drilling of 460 oil and
gas wells in forty-two of Ohio's eighty-eight counties." In total, the
ODNR's inspectors processed over 49,435 production reports for
2010.5'

Ohio's Senate Bill 165 provided statutorily for fee increases to
support new positions within the agency, presumably for additional
inspectors, and created multiple new funding mechanisms to support
the agency's activities.15 Before the implementation of Senate Bill
165, there were approximately thirty-five full-time equivalent
positions in the oil and gas program.'5 Plan implementation and
additional funding could double this number.'"5 Well constructors
must notify ODNR within twenty-four hours or at "another time
period agreed to by the chief's authorized representative" prior to well
pad construction, and ODNR must conduct a site review prior to
issuing a permit and prior to well pad construction.' ODNR sends
out a weekly notice to the county engineer of each county that
contains an active well or has proposed drilling activities.' The
agency also provides notice to municipal authorities in those areas."'

Ohio seems to suffer from enforcement problems similar to those
that befell MMS in the Gulf. A single agency controls permitting,
inspection, and enforcement, which is not at all unusual in an

152. See McCORMAC REPORT, supra note 68, at i (discussing the findings
on the number of permits issued).

153. Id. at 1, 2, 10.

154. Id. at 1.

155. See S.B. 165, 128th Gen. Assemb., Reg. Sess. (Ohio 2010) (amending
OHIO REV. CODE ANN. § 1509.02 to have all money collected be used
"for expenses that are critical and necessary for the protection of human
health and safety and the environment related to oil and gas production
in this state").

156. See STRONGER, supra note 151, at 6 (indicating that one of the
strengths of Senate Bill 165 is its ability to create funding mechanisms
to increase full time oil and gas program employees).

157. Id.

158. OHIO REV. CODE ANN. § 1509.06(J) (West 2012).

159. Id. § 1509.06(B).

160. Id.
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administrative state, but, like MMS, the Ohio agency is underfunded
and therefore suffers from an insufficient number of inspectors. This
was a problem in the Gulf, and ODNR and the Ohio legislature
should continue to work to ensure that Ohio is able to carry out
sufficient high-quality inspections to identify looming problems and
make corrections before disaster strikes.

One additional issue regarding the Ohio enforcement process for
shale oil and gas development is that, under the Ohio rules, the
Department's orders to issue, deny or modify a permit to drill a
horizontal well are not subject to Ohio's Administrative Procedure
Act (APA).1m' This means that they are not subject to public
comment or to the timeframe requirements required by the Ohio
APA. This is troubling, and it sets Ohio's process apart from the
federal system (and systems in other states), which generally allow for
more public participation. Assuming that agencies do learn and
improve through the public participation process, this omission limits
the ability of the Ohio agency to learn about potential issues and
areas of concern with respect to its permitted drilling operations.

D. Conclusion Regarding Conflicts of Interest

Whereas at the time of the Gulf disaster the MMS controlled
several activities that presented internal conflicts of interest, Ohio's
regulation of oil and gas production does not present this problem, at
least not to the same extent. Unlike the situation with MMS, Ohio
does not have a single agency controlling the conflicting functions of
leasing, enforcement, and revenue collection.

Whereas MMS controlled leasing of drilling rights in the Gulf,
ODNR has no control over leasing. Instead, Ohio leases are private
transactions. No state agency in Ohio is handing out leases. And
although MMS collected revenue in various forms, ODNR does not
serve that function. The Ohio system is -not without fault, but its
faults do not vest in the agency an authority that would conflict
directly with its other responsibilities. Still, ODNR's system presents

161. See KATHLEEN LUIKART ET AL., OHIO LEGISLATIVE SERV. COMM'N,
BILL ANALYSIS, SUB. S.B. 315, at 12 (discussing the nonapplicability of
the Administrative Procedure Act); see also CRAIG KASPER & MARK
BONIFAS, NAVIGATING OHIO'S SHALE OIL & GAS LEGISLATION: UTICA
SHALE ISSUES IN LAW, PRACTICE AND POLICY (2012). In addition, the
Ohio Supreme Court recently held that the Ohio Oil and Gas
Commission lacks jurisdiction to hear appeals of drilling permits issued
by the ODNR Division of Oil and Gas. Chesapeake Exploration, L.L.C.
v. Oil & Gas Comm'n, 985 N.E.2d 480 (Ohio 2013). Even though the
Commission has jurisdiction to hear appeals from orders of the chief of
the Division of Oil and Gas, drilling permits are not considered
appealable "orders." Id. at 483; see OHIO REV. CODE ANN. § 1509.06
(West Supp. 2012) (divesting the Commission of jurisdiction over
permitting decisions).
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some problems regarding revenue collection. In particular, the gas well
fund, which is statutorily authorized and tied to the severance tax
rates, helps fund the agency and Ohio's coffers. This is concerning and
is worthy of further study. Rather than the agency dismantling seen
at the federal level, the DMRM has realigned staff into single program
areas, which makes sense substantively, provided the reorganization
does not create internal conflicts of interest. In particular,

[t]he Oil and Gas Program developed a very detailed
realignment plan, which included a thorough analysis of
funding, staffing levels, and priority workloads. The realignment
plan was used as a guideline for the development of SB 165.
Specific positions, including inspectors and geologists, were
identified as necessary to address complaints, including those
associated with hydraulic fracturing. Well construction and
hydraulic fracturing operations were re-prioritized as critical job
coverage. SB 165 included increases in certain fee schedules and
created a number of new funding mechanisms to support
division activities. The division staffing levels will almost double
and hiring of staff has been initiated.'62

Thus, the oil and gas program developed its realignment plan, with
stakeholder input that included an analysis of funding, staffing levels
and priority workloads.

More recently, in October 2011, the oil and gas program formerly
under the ODNR DMRM became a standalone division known as the
Division of Oil and Gas Resources Management.' This has effectively
separated oil and gas regulation from the regulation of the state's
other natural resources. If Ohio can keep an eye on the funding
mechanisms, and keep the inspection function independent of revenue
collection, Ohio's system will not present the debilitating conflict of
interest that MMS faced in the Gulf.

II. RESEARCH AND FOLLOW-THROUGH

The next lesson from the Gulf that could be useful in Ohio is that
of follow-through in research or investigation, especially when there is
an indication of a potentially dangerous problem. According to the
many investigations and reports following the Gulf coast disaster,
failure to follow through on indicated safety issues was a persistent
and ultimately devastating problem. This Part will provide some
examples of insufficient follow-through on research from the Gulf
experience, and will suggest that Ohio agencies demand better
accountability from the drilling industry with respect to following

162. STRONGER, supra note 151, at 28.

163. Am. Sub. H.B. 153, 129th Gen. Assemb., Reg. Sess. (Ohio 2011).
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through in determining the causes of accidents and preventing them
from occurring in the future.

A. Some Examples of Insufficient Research or Follow-Through
in the Gulf

In addition to facilitating the insufficient numbers and quality of
inspections in the Gulf, underfunding of MMS meant that there were
insufficient resources to do the research needed for responsible
rulemaking.1" Fundamentally, there have been numerous and rapid
changes in the technologies associated with oil and gas development
and production in ultra-deep water as well as shale.' 5 With respect to
offshore drilling advances, there have been improvements in offshore
drilling rigs, including the advent and incorporation of dynamic
positioning devices and more sophisticated navigation systems,
enabling drilling in waters thousands of feet deep."' Many of these
advances have reduced adverse impacts for the environment. For
example, according to a Department of Energy Report, technological
advances in the oil and gas industry have led to the use of 22,000
fewer wells than were necessary in 1985 to develop the same annual
amount of oil and gas reserves,"' a decrease in drilling waste by as
much as 148 million barrels due to increased well productivity,1

6 and
a decrease in the drilling footprint of well pads in relation to
production due to advances in drilling technology, such as modular
drilling rigs and slimhole drilling.'6 Also, the size and weight of
drilling rigs have decreased, thus reducing their surface impact,17 0

164. See DEEP WATER, supra note 1, at 72-73 (because of inadequate
funding, MMS could not keep regulations up to date with modern
technologies).

165. See David Blackmon, Horizontal Drilling: A Technological Marvel
Ignored, FORBES (Jan. 28, 2013, 3:31 PM), http://www.forbes.com/
sites/davidblackmon/2013/01/28/horizontal-drilling-a-technological-
marvel-ignored (discussing the recent innovation in horizontal drilling
and how it has enabled operators to maximize returns); see also Lynn
Helms, Horizontal Drilling, N.D. DEP'T OF MINERAL RES. NEWSL., Jan.
2008, available at https://www.dmr.nd.gov/ndgs/newsletter/NLO308/
pdfs/Parshall.pdf (discussing three generations of horizontal drilling,
including how the current generation has led to a dramatic boost in
production rates).

166. See Offshore Drilling, NATURALGAS.ORG, http://www.naturalgas.org/
naturalgas/extraction offshore.asp (last visited Apr. 6, 2013) (providing
an overview of offshore drilling).

167. OFFICE OF FOSSIL ENERGY, U.S. DEP'T OF ENERGY, ENVIRONMENTAL
BENEFITS OF ADVANCED OIL AND GAS EXPLORATION AND PRODUCTION
TECHNOLOGY 36 (1999).

168. Id.

169. Id. at 36, 38-39, 41.

170. Id. at 39.
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while new exploration techniques have helped double the success rate
of targeting productive wells, thereby reducing the amount dry
holes."' With respect to advances in shale oil and gas production
technology in particular, in recent years increases in available
horsepower have enabled drillers to accommodate horizontal wells
rather than merely the vertical wells of the past.172 In addition,
advances in the composition of fracturing fluids have led to better,
longer lasting fractures in the target formation."' Recovery of oil and
gas via vertical drilling is strictly limited to the depth of the pipe
itself; for example, when drilling into a shale formation 100 feet thick,
vertical drilling allows one to reach only 100 feet of rock, and limits
recovery to that amount."' With the arrival of horizontal drilling, it is
now possible for well operators to set a pipe horizontally through a
mile or more of the same formation, thereby accessing 5,200 feet of
rock rather than the 100 feet accessible using vertical drilling.' 5

Drillers can now also drill extremely precisely, hitting specific targets
far underground. It just makes sense that these advances would lead
to vastly greater productivity.

So, changes have occurred in the areas of technology, practice,
and risk management. In the Gulf, this is due largely to the expansion
of oil and gas exploration into ever-deeper waters, and the necessary
and resulting advances in technology that make that drilling possible
and largely successful. On land, the combination of hydraulic
fracturing and horizontal drilling has also moved quickly, leaving
regulators scrambling to keep up with advances in the way technology
is used. In the Gulf, neither government nor industry had kept up
sufficiently with these changes in terms of their ability to manage and
oversee the safety of resulting operations."' For example, rather than
upgrading the requirements for modern blowout-preventer stacks,
which had developed into the critical last line of defense for deepwater
wells, the MMS actually began loosening its formerly frequent testing
requirements, based upon assumptions that this new technology
would be more reliable than the old technology."' Furthermore, the
agency took this action even though a series of studies conducted by
the MMS and third parties raised the possibility of high failure rates

171. Id. at 29.

172. Blackmon, supra note 165.

173. Id.

174. Id.

175. Id.

176. DEEP WATER, supra note 1, at 251.

177. The MMS said the revised testing requirements could save industry
$35-46 million per year without compromising safety. See MMS Eases
Rule for BOP Testing, OIL & GAS J., June 8, 1998, at 32.
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for blowout systems and blind-shear rams under certain deepwater
conditions."I

This lack of funding and resources extended beyond the MMS and
also affected the Coast Guard, which is responsible for regulating the
"safety of life and property on Outer Continental Shelf (OCS)
facilities, vessels, and other units engaged in OCS activities.""' That
said, the September 11, 2001, terrorist attacks led to pressure on the
Coast Guard to focus on border and port security, and as a result, the
Coast Guard transferred much of its responsibility for fixed platform
safety to the MMS in 2002.'8 This further strained the already taxed
MMS.

As will be explained in the following sections, three examples of
areas where MMS or the companies involved failed to follow through
on research or investigation include kick detection, drilling techniques,
and cleanup technologies. To be sure, advances in these areas were,
and are, constant. The companies involved often are at the forefront
of those advances, and their employees may be among the most
knowledgeable on each of these subjects. Still, there is evidence that
they moved too quickly towards oil production at the Macondo well,
without following through on research or investigations that might
well have been protective of people's lives and the environment. There
were well-documented instances where trouble was indicated and
employees did not fully investigate and resolve the indicated
problems, thus leaving the door open for disaster that might have
been averted, and the responsible agency was not diligent about
requiring follow-through on research or investigation.

1. Kick detection

Although I explicitly excised issues of engineering from this
Article, one engineering-related issue is simply too important to
ignore. At the time the Macondo blowout occurred, the crew was
already aware that the well had experienced a "kick" in well pressure
in the past. Specifically, on March 8, 2010, just a month before the
disaster, the crew experienced a kick and what is almost
euphemistically called a "well control event," which they failed to

178. See DEEP WATER, supra note 1, at 71-74 (discussing MMS and third
party technical tests conducted on new technologies).

179. Outer Continental Shelf Activities, 33 C.F.R. § 140.1 (2012).

180. Inspection Under, and Enforcement of, Coast Guard Regulations for
Fixed Facilities on the Outer Continental Shelf by the Minerals
Management Service, 67 Fed. Reg. 5912 (Feb. 7, 2002) (to be codified at
33 C.F.R. pt. 140); see also DEEP WATER, supra note 1, at 75-76
(explaining how the Coast Guard had failed to update safety rules and
instead passed authority to MMS, thus stretching MMS's inadequate
resources even thinner).
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