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V alparaiso Uniuersitj ifaw ;wuiew

Volume 8 Fall 1973 Number 1

SAN ANTONIO INDEPENDENT SCHOOL
DISTRICT v. RODRIGUEZ: ON OUR WAY

TO WHERE?

STEPHEN W. GARD*

The future of any country which is dependent on the
will and wisdom of its citizens is damaged, and irreparably
damaged, whenever any of its children is not educated to
the fullest extent of his capacity ....

PRESIDENT JOHN F. KENNEDY'

INTRODUCTION

In recent years few subjects have aroused the interest and, in
many cases the wrath, of the American people so much as the judici-
ary's role in the affairs of the public schools. The United States
Supreme Court this past term rendered its most important decision
in the area since Brown v. Board of Education.2 In San Antonio
Independent School District v. Rodriguez3 the Court refused to over-
turn the Texas school financing system which makes the relative
wealth of the individual school district the basis for school funding
in that district - a system which results in gross inequalities.' By
so deciding, the Court rejected the Serrano5-type of school financing
challenge that had been endorsed by an unusually large number of
judicial scholars and had become something of a cause celebre for
many parents and educators.' Rodriguez was a landmark decision,

* Member of the Indiana Bar.

1. State of the Union Address, January 14, 1963.
2. 347 U.S. 483 (1954).
3. 411 U.S. 1 (1973).
4. Id. at 15.
5. Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971).
6. A long line of lower federal and state court decisions had held, contrary to Rodriguez,

that gross interdistrict disparities in public school financing violate the fourteenth amend-
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not because of what the Court did, but because of what it refused
to do.

Reaction to Rodriguez was immediate. In his dissent Mr. Jus-
tice Marshall succintly stated the reaction of many commentators:

[T]he majority's holding can only be seen as a retreat from
our historic commitment to equality of eduational oppor-
tunity and as unsupportable acquiescence in a system
which deprives children in their earliest years of the chance
to reach their full potential as citizens.7

As important as reasoned evaluation and scholarly criticism of
Rodriguez is, however, the most important question facing Ameri-
cans is "where do we go from here?" America is the land of oppor-
tunity, and it is beyond question that education is the essence of
opportunity. To be concerned with our nation's future, one must be
concerned with the birthright of every American child to an ade-
quate educational opportunity.

Following the Rodriguez decision, the first recommendation for
future judicial action came from Mr. John Coons, co-author of the
Serrano school financing challenge,' who suggested that the school
financing battle be continued in the state courts as a "kind of conso-
lation prize."' Doubtless, equality of school financing is an impor-

ment equal protection clause. See Van Dusartz v. Hatfield, 334 F. Supp. 870 (D. Minn. 1971);
Hollins v. Shofstall, Civil No. C-253652 (Super. Ct. Maricopa Cty., Ariz., July 7, 1972);
Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971); Milliken v. Green,
389 Mich. 1, 203 N.W.2d 457 (1972), vacated, 42 U.S.L.W. 2327 (U.S. Dec. 25, 1973); Robin-
son v. Cahill, 118 N.J. Super. 223, 287 A.2d 187 (1972). See also Sweetwater County Planning
Commission v. Hinkle, 491 P.2d 1234 (Wyo. 1971), juris. relin., 493 P.2d 1050 (Wyo. 1972).
But see McInnis v. Shapiro, 293 F. Supp. 327 (N.D. Ill. 1969), aff'd, mem. sub nom. 394 U.S.
222 (1970); Burruss v. Wilkerson, 310 F. Supp. 572 (D. Va. 1069), aff'd mem. 397 U.S. 44
(1970).

In addition, legal scholars had virtually unanimously supported the Serrano-type of
school financing challenge. See, e.g., Bateman & Brown, Some Reflections on Serrano v.
Priest, 49 J. URBAN L. 701 (1972); Berke & Callahan, Serrano v. Priest: Milestone or Millstone
for School Finance, 21 J. PuB. L. 23 (1972); P. Ridenour, Serrano v. Priest: Wealth and
Kansas School Finance, 20 KAN. L. REv. 213 (1972); Vieira, Unequal Educational Expendi-
tures: Some Minority Views on Serrano v. Priest, 37 Mo. L. REV. 617 (1972).

7. 411 U.S. 1, 71 (1973) (Marshall, J., dissenting). But see the statement of Mr. Justice
Powell for the Court majority: "Nothing this Court holds today in any way detracts from our
historic dedication to public education." Id. at 30.

8. J. COONS, W. CLUNE, & S. SUGARMAN, PRIVATE WEALTH AND PUBLIC EDUCATION (1972).
9. 216 THE NATION 556 (April 30, 1973). Mr. Coons in this short, highly critical article

on Rodriguez stated that the decision "poses clearly the unprecedented responsibility of state
judges to face the basic constitutional issues."
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tant constitutional issue, but it is certainly not the only
constitutional issue in the educational field. In this post-Rodriguez
era legal scholars must examine new means of assuring America's
children their right to an adequate education. The purpose of this
article is to spur consideration of judicial remedies to the educa-
tional crisis by suggesting one possible course of legal action. It is
imperative to note, however, that there are numerous potential
courses of action and never again should one theory be pursued to
the exclusion of all others.

EDUCATION-FAILURES OF THE PRESENT SYSTEM

In developing new legal approaches in the wake of Rodriguez,
one must first clearly define exactly what problem is being attacked:

Children are at once our most precious national re-
source and our most vulnerable minority. Education-and
for the overwhelming number of American children that
means public school education-is our best hope of devel-
oping that resource to its fullest potential. Education is
basic to the exercise of even those interests recognized by
the United States Supreme Court as so fundamental that
they constitutionally require special protection. Its in-
fringement is a denial of what Americans have always pro-
fessed to value most about the theory of our system: the
opportunity to begin adult life free of competitive disad-
vantage, save that of a wholly personal nature.'"

Thus the purpose and the duty of public schools is clear: to
educate the nation's children." Such a fact seems self-evident, but
an objective review of public schools indicates that such a duty to
educate is not clear to those in authority. Despite much fine oratory,
the public schools simply are not educating their children." This

10. Note, Equal Educational Opportunity: A Case for the Children, 46 ST. JOHN'S L.
REv. 280 (1971).

11. Butts, Assaults on a Great Idea, 216 THE NATION 553, 554 (April 30, 1973).
12. Thus, the following dismal account appeared recently in the Indianapolis News:

Fifteen to 20 per cent of the freshmen entering most city high schools are reading
below the fourth-grade level, high school principals told the Indianapolis School
Board in a discussion on discipline Tuesday.

The principals indicated to the board that reading failures are probably the No.
1 cause of discipline problems.

George Gale, principal of Northwest High School, said his school had more
academic failures this past grading period than ever before.

19731
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situation was recently emphasized by Senator Walter Mondale of
Minnesota:

[E]veryone agrees that the present educational predica-
ment of poor children in America is a national disgrace and
a national scandal. Practically every test and survey we
have seen has demonstrated that these children by the mil-
lions are not learning the rudimentary skills, are not achiev-
ing. 13

The failure of public schools to educate has been documented by
numerous journalists, and every year more books appear explaining
why Johnny cannot read. 4 Nevertheless, Johnny still cannot read,
and there seems to be little headway towards solving the problem.

Perhaps one factor which inhibits significant progress is the

"We have more students who cannot read than we've ever had," Gale said. "In
a classroom situation this is very bad because the students can't keep up with what
is going on and they become bored and frustrated."

"We have remedial programs . . . but these people are below remedial pro-
grams. They are reading at the first and second-grade level."

"I'd say 20 per cent of the freshman class of about 600 students [are thus
deficient]." Gale answered.

Cloyd Julian, principal of Washington High School, estimated one out of seven
students in his freshman class reads below the fourth-grade level.

Julian said the school has remedial classes which are doing some good, but
added, "Many students have terrible attendance records and emotional problems,
and are not helped by the remedial program."

Earl Donaldson, principal of Attucks High School, estimated 15 per cent of his
freshmen have reading problems.

Ray Reed, principal of Tech, said, "If you've got money to spend on reading, it
ought to be spent in the elementary schools. We need to get at as many of the
problems as quickly as possible."

Reed said he spends about 85 per cent of his time in the schools dealing with
discipline problems. "Not only am I spending time in school dealing with them," he
added, "but I'm running into cars on the street because I'm thinking about them."

Indianapolis News, Nov. 1, 1973, at 1, col. 1.
The dismal record of public school administrators in failing to provide an adequate

education to their students gives credence to Samuel Clemens' classic observation, "In the
first place God made idiots; this was for practice; then he made school boards." TWAIN,

DICTIONARY OF HUMOROUS QUOTATIONS 203 (No. 59, Esar ed. 1949).
13. Hearings before the Subcommittee on Education of the Committee on Labor and

Public Welfare, United States Senate, 92d Cong., 2d Sess. 24 (1972).
14. S. ENGLEMAN, PREVENTING FAILURE IN THE PUBLIC SCHOOLS (1969); R. FLESCH, WHY

JOHNNY CAN'T READ AND WHAT YOU CAN Do ABoUr IT (1955); J. HOLT, How CHILDREN FAIL
(1967); C. WALCutrr, TOMORROW'S ILLITERATES: THE STATE OF READING INSTRUCTION TODAY

(1961).
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continuing tendency to view the problem as one affecting only poor
and black children. It is true that these children suffer most at the
hands of the schools.' 5 As a field representative for the National
Education Association has commented:

They [disadvantaged children] are relegated to the
arena of the untouchable, unteachable, undesirable, where
nothing is expected of them. People treat them as if they
are nothing, have nothing (including brains) and will
amount to nothing. Hence they end up with nothing-
having never really had a chance."

One school of thought widely disseminated by public school teach-
ers and administrators is that most students receive an adequate
education and those who do not are affected by circumstances or
personal defects beyond the control of the school. In at least one
well-documented instance, this line of thinking has been shown to
be pure myth.

The 1964 Haryou Report showed actual academic regression in
New York City's Harlem where "twenty-two per cent of the third
grade students in that area were reading above grade level, while
thirty per cent were reading below grade level . . . .By the sixth
grade twelve per cent were reading above grade level, and eighty-
one percent were reading below grade level."' 7 In conclusion the
Haryou Report found that the educational problems of these stu-
dents resulted in processes which occurred during the time they
were in school and not in processes found previous to their entry into
school.'8 In other words,

[tihe fact that the achievement deficit of these children is
cumulative and increases over time seems to reflect some
basic weakness in both curriculum and school practices for
these children. 9

15. See Senate Fact Finding Committee on Revenue and Taxation, California Senate,
State and Local Fiscal Relationships in Public Education in California (1965):

"The cities feed environmentally handicapped children into the school and the schools
feed uneducated young adults back into the cities." Id. at 59.

16. G. Jones, Compensatory Education for the Disadvantaged, NEA JOURNAL 22 (April
1, 1967).

17. NEW YORK: HARLEM YOUTH OPPORTUNITIES UNLIMITED, INC., YOUTH IN THE GHrro
168-70, 179 (1964). Results of other studies with similar findings are reported in R. HURLEY,

POVERTY AND MENTAL RETARDATION 262 (1969).
18. NEW YORK: HARLEM YOUTH OPPORTUNITIES UNLIMITED, INC., supra note 17 at 227.
19. S. SILVERMAN, COMPENSATORY EDUCATION FOR CULTURAL DEPRIVATION 74 (1965).

1973]
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There is danger, however, in considering a problem only from a
statistical point of view, for one does not see the human tragedies
behind, and buried within, the statistics.

"Lester B." is a recent dropout from an Indianapolis high
school.20 Lester entered the Indianapolis Public School system in
kindergarten and attended schools within that system continuously
until the tenth grade. Two years after he entered school, the system
gave Lester a Pinter- Cunningham Intelligence Test which indicated
that he was of average intelligence. Throughout Lester's "aca-
demic" career he was periodically graded by his teachers on his
personality traits, and never received less than a "C", indicating
average. His cheerfulness, cooperation, courtesy, dependability,
industry, punctuality, scholastic interest and study habits were al-
ways considered by his teachers to be average or above average. In
addition, there does not appear from his school records to have ever
been any problem with attendance.

Despite this history which would indicate no reason why Lester
was not continually ready, willing and able to benefit from what-
ever educational opportunity the schools had to offer, the record
nevertheless indicates that education was something denied Lester.
In the tenth grade, by the Indianapolis Public Schools' own records,
and on the basis of their own achievement tests, Lester had a read-
ing level of less than third grade.2 After ten years' attendance in the
Indianapolis Public School system, Lester left little better off than
when he began; he was a functional illiterate. Today he is unable
to get a job because he cannot read, and is not eligible for military
service. Perhaps as great a tragedy is the fact that neither Lester nor
his parents were ever informed of his academic shortcomings.,

Another example of the quality of education provided by the
Indianapolis Public School system is that of "Tom R." '23 According
to Indianapolis Public School records, Tom has an I.Q. of 76, and

20. In order to preserve this young man's human dignity and self-respect his true
identity will not be disclosed here. Further documentation will be made available to those
with a legitimate need therefor.

21. On the basis of the Wide Range Achievement Test for reading ability administered
by the Indianapolis Public Schools "Lester" scored on the second grade nine month level.

22. "Lester's" official school achievement record discloses that he was passed on to the
next grade at the end of each term and was never failed or retained in a grade. In addition
"Lester" was generally given "C's" in reading and only received three "D's" throughout his
academic career.

23. See note 20 supra.

[Vol. 8
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Minimum Foundation School Program assures "every child in every
school district an adequate education.""' In fact, the Court was so
impressed by the appellant's assertion that it was providing a mini-
mally adequate education to every child in the State of Texas that
this is cited no less than four times in the majority opinion, includ-
ing a lengthy explanation of the legislative history and functioning
of the Minimum Foundation School Program."' Accordingly, the
conclusion of the Court was that

no charge fairly could be made that the system fails to
provide each child with an opportunity 'to acquire the basic
minimal skills necessary for the enjoyment of the rights of
speech and of full participation in the political process." 5

In this regard, it is important to recognize that the Court did
not rely on the assertion that education is not a fundamental consti-
tutional right but on the majority's position that if it is, the specific
facts of Rodriguez did not prove an infringement of that right. Pre-
sumably if the Minimum Foundation School Program did not as-
sure an adequate education, then the Court's decision might have
been radically different.

Second, the Court, on the basis that Texas was providing, or
at least endeavoring to provide, a basically adequate education to
all children in the State, relied on the proposition that a remedial
scheme should be gently examined and the greatest deference given
to the nature of the State's efforts to rectify an undesirable situa-
tion."6 Aside from differences of opinion as to whether the Texas
system is truly "remedial,""' 7 this rationale also goes to the issue of
whether, on the particular facts presented, the Court should find a
constitutional deprivation, and not to the more basic issue of
whether education is a constitutionally protected fundamental
right. No one questions the abstract constitutional principle that
when a State attempts to extend the benefits of a constitutional
right to citizens to whom it would otherwise be denied, the State
cannot be faulted for failing to "strike at all evils at the same time

''118

113. Id. at 24, quoting Appellants' Brief at 35; Reply Brief at 1.
114. Id. at 8-10, 17, 24.
115. Id. at 37.
116. Id. at 39.
117. See Id. at 81 n.35 (Marshall, J., dissenting).
118. Katzenbach v. Morgan, 384 U.S. 641, 656-57 (1966) (extension of right to vote to

1973]



28 VALPARAISO UNIVERSITY LAW REVIEW

Third, the Rodriguez Court relied on the belief that appellees
were engaging in a "direct attack on the way in which Texas has
chosen to raise and disburse state and local tax revenues" and that
the case presented "most persistent and difficult questions of educa-
tional policy.""' 9 Both of these factors led the majority to conclude
that the case was an appropriate one for judicial deference to the
legislature. 20 This rationale goes to the posture in which the issue
was presented to the Court, and not to the substantive determina-
tion of whether education is a constitutional right. It is entirely
possible that the right to an education could be asserted in a posture
which involves neither judicial determination of educational policy
nor the intrusion of the judiciary into the arena of taxation and
disbursement which have traditionally been matters of legislative
judgment involving local expertise.

Since the majority's disposition and rationale in no way relied
on a determination of whether there is a constitutional right to an
education, what is to be made of the isolated statement "Education,
of course, is not among the rights afforded explicit protection under
our Federal Constitution. Nor do we find any basis for saying it is
implicitly so protected."' 2 ' Clearly the statement is pure dicta, but
even as dicta there is not a scintilla of support for its assertion.

First, it has never been thought that a right must be specifically
mentioned in the Constitution. The right to travel, although not
explicitly mentioned, has long been recognized as a fundamental
right because it is implicit in the underlying premises of the Consti-
tution. 2 2 Neither is the right to privacy afforded explicit protection
by the Constitution, but nevertheless has been consistently recog-
nized as a constitutional right.2 That the Constitution protects
rights not explicitly mentioned therein is the essence of our framers'
desire to set up a government of limited powers with all rights not
expressly granted by the Constitution retained by the people. This

persons to whom it would otherwise be lawfully denied).
119. 411 U.S. at 42.
120. Id.
121. Id. at 35.
122. See, e.g., United States v. Guest, 383 U.S. 745, 757-59 (1966); Crandall v. Nevada,

73 U.S. (6 Wall.) 35, 48 (1867). See also Shapiro v. Thompson, 394 U.S. 618, 634 (1969).
123. Roe v. Wade, 410 U.S. 113 (1973); Eisenstadt v. Baird, 405 U.S. 438 (1972); Gris-

wold v. Connecticut, 381 U.S. 479 (1965); Olmstead v. United States, 277 U.S. 438, 478 (1928)
(Brandeis, J., dissenting).

[Vol. 8
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is the essential purpose of the ninth amendment,'24 and any decision
holding that only explicitly mentioned rights are entitled to consti-
tutional protection would in effect nullify the ninth amendment.

Second, the statement that the Court finds no basis for holding
that education is implicitly protected by the Constitution is in con-
tradiction to the text of the majority opinion. Not disputing the
propositions that education is bound up with the right of free speech
and the right to vote, the Rodriguez majority can only conclude, as
it did:

Even if it were conceded that some identifiable quan-
tum of education is a constitutionally protected prerequis-
ite to the meaningful exercise of either right, we have no
indication that the present levels of educational expendi-
ture in Texas provide an education that falls short.' 5

So, Rodriguez must be read to hold that in this one particular case
there was no deprivation of the right to an education, not that
education is not a constitutionally protected right. 2

1

OUTPUT ANALYSIS

In determining a method of assuring an adequate education to
America's children, we must look to the origins of the school financ-
ing challenges which culminated in Rodriguez, for by examining
where we have been, we can see more clearly where we are going.
The initial school financing case was Mclnnis v. Shapiro in which
the plaintiffs contended that the fourteenth amendment required
that public school expenditures be made solely on the basis of the
students' educational needs. The district court rejected this argu-
ment on the basis that "educational needs" was such a nebulous
concept that it lacked judicially manageable standards, thus ren-
dering the controversy non-justiciable .121

After Mclnnis the architects of the school finance challenge
attempted to remedy this defect, and in the course of so doing the

124. The enumeration in the Constitution, of certain rights, shall not be construed
to deny or disparage others retained by the people.

U.S. CONST. amend. IX.
125. 411 U.S. at 36-37.
126. The dissenting opinion of Mr. Justice Marshall also suggests that this is the correct

interpretation of the majority opinion. Id. at 88.
127. McInnis v. Shapiro, 293 F. Supp. 327, 329 n.4 and accompanying text (N.D. Ill.

1968), aff'd mem. sub nom. McInnis v. Ogilvie, 394 U.S. 222 (1970).

19731
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theory became more and more removed from the true goal of achiev-
ing an adequate education for public school students and developed
into an increasingly irrelevant and sterile attempt simply to accom-
plish equality of school financing without reference to the relation-
ship between educational financing and the quality of education
provided by the schools. Thus the theory quickly became grounded
in an abstract right to an equal choice:

If money is inadequate to improve education, the residents
of poor districts should at least have an equal opportunity
to be disappointed by its failure.12

Therefore, in developing a realistic judicial solution to the problem
of inadequate public school education, we must return to the ap-
proach of McInnis and find a different method of remedying the
problems therein. McInnis, for all its flaws, was closer to the real
problem than the following cases, including Rodriguez.

One method of attacking the cruel and callous deprivation of
an adequate education by school systems, including the Indianapo-
lis Public School System, is to focus on educational output instead
of input as previous theories have done. Focusing on output-how
much the child has learned-has several inherent advantages.
First, as long as scholars and practitioners emphasize inputs, they
are going to be frustrated, for not only does such an approach re-
quire a correlation between the input and the quality of education
ultimately provided, i.e., output, but there are infinite inputs, in-
cluding funds, teachers, facilities, administrators and teaching
materials and methods. Each of these inputs is in itself complex and
involves numerous intangible factors. 12 The variety of inputs and

128. J. COONS, W. CLUNE, S. SUGARMAN, PRIVATE WEALTH AND PUBLIC EDUCATION 30
(1970). See also 411 U.S. at 83-84 (Marshall, J., dissenting).

That the proponents of the equal school financing challenge were reduced to this conten-
tion was dictated by the fact that educational experts cannot agree on the significance of
variations in educational expenditures. Compare, e.g., J. COLEMAN, et al., EQUALITY OF EDU-
CATIONAL OPPORTUNITY 290-330 (1966); C. Jencks, The Coleman Report and the Conventional
Wisdom, in ON EQUALITY OF EDUCATIONAL OPPORTUNITY 69, 91-104 (F. Mosteller & D. Moyni-
han ed. 1972) with, e.g., J. GUTHERIE, G. KLEINDORFER, H. LEVIN & R. STOUT, SCHOOLS AND

INEQUALITY 79-90 (1971); S. Kiesling, Measuring a Local Government Service: A Study of
School Districts in New York State, 49 REV. ECON. & STATISTICS 356 (1967).

In Hawaii, the only State with equal school financing, the schools produce results vir-
tually identical to those of the other States. TIME MAGAZINE 60 (June 11, 1973).

129. See, e.g., J. KoZOL, DEATH AT AN EARLY AGE: THE DESTRUCTION OF THE HEARTS AND

MINDS OF NEGRO CHILDREN IN THE BOSTON PUBLIC SCHOOLS (1967).

[Vol. 8
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the seeming lack of any one comprehensive input which signifi-
cantly reflects all the others means that as long as the focus remains
on inputs, the battle for guaranteeing an adequate education for all
American children will be frustrated simply by overwhelming proof
problems and the inherent disabilities of attacking a problem piece-
meal.

Second, there is almost universal agreement among all who
have seriously considered the problem that quality of educational
opportunity must be measured by output, for "there is only one
important question to be asked about education: what do the chil-
dren learn?"'' 0 James Coleman, the recognized education expert,
urges that educational quality should be measured by output, and
his critics agree.'"' Perhaps the Committee for Economic Develop-
ment has stated the necessity for output analysis most cogently:

We insist that educational equality must be judged by
school "outputs," by the actual achievements of pupils in
intellectual skills, knowledge, creativity, and action. We
believe that the American people should refuse to settle for
anything less than universal literacy and those intellectual
skills which accompany literacy. Except for the less than
one per cent of any population group who are incapable of
normal learning, the schools should be expected and re-
quired to bring their pupils up to minimal standards of
intellectual achievement-not some of them, but all of
them.

31

In addition to the uniformity of academic enthusiasm for out-
put analysis, this approach has the benefit of building upon
Rodriguez and other legal precedent. In Rodriguez the Court sug-
gested that some minimum level of education was "enough" and
that the flaw with appellees' position was that there was no
allegation or proof that children in Edgewood Independent School

130. Messages to the Congress by Richard Nixon, President of the United States,
Education for the 1970's: Renewal and Reform 4 (1970).

131. See J. Coleman, The Concept of Equality of Educational Opportunity, 38 HAiv.
EDuc. REV. 7 (1968); F. Mosteller & D. Moynihan, A Pathbreaking Report, in ON EQUALITY
OF EDUCATIONAL OPPORTUNITY 28 (1972); C. SILBERMAN, CRISIS IN THE CLASSROOM 69 (1970). See
also Note, A Statistical Analysis of the School Finance Decisions: On Winning Battles and
Losing Wars, 81 YALE L. J. 1303, 1317 (1972); Note, Equal Protection in School Financing,
43 Miss. L. J. 266, 273 (1972).

132. COMMITTEE FOR ECONOMIC DEVELOPMENT, EDUCATION FOR THE URBAN DisADVAN-

TAGED: FROM PRESCHOOL TO EMPLOYMENT 13 (1971).

19731



32 VALPARAISO UNIVERSITY LAW REVIEW

District were not getting an adequate education.'3 3 Clearly implicit
in the Rodriguez rationale was the recognition that adequacy of
educational opportunity must be measured by output.34

There are, however, difficulties with any output analysis that
must be considered. Initially, the plaintiff must establish that he or
she is ready, willing and able to learn. The establishment of ability
to learn may very likely have to come from an independent, cultur-
ally non-biased psychological test rather than from reliance on the
schools' own evaluation-which may very well be biased and in
need of rebuttal.' 35 In establishing the plaintiff's willingness to
learn, existing school records may be of critical importance. Vir-
tually every school system "grades" its children on habits such as
cooperation, industry, punctuality, scholastic interest and study
habits as well as on attendance and disciplinary problems. At a
hearing, school personnel may testify that the student is unwilling
to learn-an unconscious effort by the persons involved to protect
themselves against blame for the failure of their students., 36 How-
ever, if school records reflect no behavior problems, they can be used
to refute such testimony. If matters to which school personnel later
testify were not worthy of action or note at the time they occurred,
they should not be considered important in determining the overall
ability and willingness of the student to learn.

A major difficulty with measuring educational opportunity by
output is that of developing a justiciable standard for measuring
output. Thus, before an output analysis can have any validity or
usefulness, a simple, easily ascertainable standard must be devel-
oped for measuring the quality of the education provided .by the
public schools. This was the initial problem with the school financ-
ing challenge: it was unable to develop a meaningful and ascertaina-
ble standard in order to meet the justiciability requirement of the
courts. "

There is, however, a standard which is simple, easily ascer-

133. See notes 112-15 supra and accompanying text.
134. See, e.g., 411 U.S. at 88 (Marshall, J., dissenting).
135. See notes 28-30 supra.
136. See, e.g., HOUSE COMMITTEE ON EDUCATION AND LABOR, A TASK FORCE STUDY OF THE

PUBLIC SCHOOLS IN THE DISTRICT OF COLUMBIA AS IT RELATES TO THE WAR ON POVERTY 64 (1966);
J. KOZOL, DEATH AT AN EARLY AGE: THE DESTRUCTION OF THE HEARTS AND MINDS OF NEGRO
CHILDREN IN THE BOSTON PUBLIC SCHOOLS (1967).

137. See note 127 supra and accompanying text.
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tainable, uniformly used by the schools themselves and accepted by
the courts. This is the standardized achievement tests, which have
been judicially described as the "most objective standard now in use
for measuring educational progress .. .. *"I" These standardized
achievement tests are widely recognized as authoritative. In fact,
the federal government uses these tests to measure the quality of
education provided by the public schools nationwide as well as to
measure the impact of federal education funds.3 9 The public school
systems have never in the past been hesitant to admit their reliance
on achievement test scores as a measurement not only of the stu-
dents' progress but also of their own performance. 4 ' Employers,
both public and private, also utilize standardized achievement tests
as criteria in determining whom to hire and for what positions.,

There are several advantages to a sound "output" analysis
which measures the quality of public school education objectively.
Initially, such an analysis is consistent with sound judicial princi-
ples. It has long been recognized on the one hand that "the court-
room is not the arena for debating issues of educational policy."''

On the other hand, "[tihe vigilant protection of constitutional free-
doms is nowhere more vital than in the community of American
schools."'' 3 By simply looking to the results of the educational pro-

138. Swann v. Charlotte-Mecklenburg Board of Education, 300 F. Supp. 1358, 1360
(W.D.N.C. 1969), aff'd, 402 U.S. 1 (1971). See also Keyes v. School District No. 1, Denver,
Colorado, 313 F. Supp. 61, 78-79 (D. Colo. 1970), aff'd in part, 445 F.2d 990 (10th Cir. 1971);
Hobson v. Hansen, 269 F. Supp. 401, 460 (D.D.C. 1967).

139. UNITED STATES DEPARTMENT OF HEALTH, EDUCATION AND WELFARE, THE EFFECTIVE-
NESS OF COMPENSATORY EDUCATION, Hearings Before the Subcommittee on Education of the
Committee on Labor and Public Welfare, United States Senate, 92d Cong., 2d Sess. 75 - 259
(1972).

140. Human Rights Commission Questionaire:
Results of the [standardized achievement] tests are used for three main purposes:

1. To help individual pupils - needs assessment.
2. To assist in developing plans within an elementary school building to meet the
needs of pupils.
3. General administrative use of the results in planning overall programs to meet
the needs of the school system as revealed in the test results.
141. See, e.g., STANDARDS FOR THE ADMISSION OF APPRENTICES ESTABLISHED BY THE JOINT

APPRENTICESHIP COMMITTEE AND TRUST FOR THE SHEgr METAL INDUSTRY OF NEW YORK CITY,
NEW YORK. PURSUANT TO THE "AGREEMENT" AND DECLARATION OF TRUST AND THE RULES AND

REGULATIONS ADOPTED THEREUNDER BY THE TRUSTEES (1964).
142. Minersville School District v. Gobitis, 310 U.S. 586, 598 (1940). See also Epperson

v. Arkansas, 393 U.S. 97, 104 (1968).
143. Shelton v. Tucker, 364 U.S. 479, 487 (1960). See also West Virginia State Board

of Education v. Barnette, 319 U.S. 624, 637-38 (1943); Hobson v. Hansen, 269 F. Supp. 401,
517 (D.D.C. 1967).
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cess, the courts can avoid becoming enmeshed in debates over edu-
cational policy, an area in which the judiciary lacks the necessary
specialized knowledge and expertise. The use of objective standard-
ized achievement tests to determine whether the public schools are
meeting their constitutional duty to provide an adequate education
reduces the courts' chore to the adjudication of a pure legal ques-
tion. Either the schools are meeting their constitutional duty or they
are not. At no point do the courts have to make policy judgments
between competing educational theories. These delicate matters are
left where they belong-to the public school administrators. In the
final analysis, under this theory, "[tihe burden on a school board
• . . is to come forward with a plan that promises realistically to
work . . . ."I" Thus all the educational policy judgments are left
to the school administrators and only the final legal conclusion
whether the school has met its constitutional duty remains for the
courts' determination.

Another benefit of this theory is that it avoids the major pitfall
of Rodriguez and places the troublesome issues of public school
financing and expenditures in their proper perspective. Unlike
Rodriguez, in which the constitutional standard of equal educa-
tional opportunity was the method and measure of taxation and
expenditures, this theory relies on public school financing in no way
whatsoever. By focusing on educational output as measured by
standardized achievement test scores, this theory anticipates the
inevitable defense that will be raised by the public schools: inade-
quate funds. Since the theory itself places no reliance on school
financing, it can meet this defense by utilizing the "compelling
precedent that lack of funds is no defense where fundamental con-
stitutional rights are at stake."'' This proposition is especially true
where the constitutional right involved is education,'46 since "for
such purposes [education] the Government must raise the
funds."'47

144. Green v. County School Board, 391 U.S. 430, 439 (1968).
145. Goldberg v. Kelly, 397 U.S. 254, 265-66 (1970); Shapiro v. Thompson, 394 U.S. 618,

633 (1969).
146. See Griffin v. County School Board, 377 U.S. 218, 233 (1964); Knight v. Board of

Education, 48 F.R.D. 108, 115 (E.D.N.Y. 1969); Mills v. Board of Education, 348 F. Supp.
866 (D.D.C. 1972) (consent order); United States v. School District 151, 303 F. Supp. 201,
232 (N.D. Il. 1969).

147. Hosier v. Evans, 314 F. Supp. 316, 320 (D.V.I. 1970).
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CONCLUSION

Rodriguez must not be the end of judicial attempts to assure
America's children their birthright-an adequate education. After
Rodriguez numerous potential courses of action must be simultane-
ously and vigorously pursued. The theory presented here is sug-
gested as but one method of assuring "Tom R." and "Lester B." and
the hundreds of thousands of others like them that which society has
promised them for so long and has so cruelly denied them: a mini-
mally adequate education. "In short, our objective is-or should be
-quality, not equality."'48

148. P. Kurland, Equal Educational Opportunity: The Limits of Constitutional Juris-
prudence Undefined, 35 U. CHI. L. REv. 583, 591 (1968).




