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1993] SECTION 1983 LITIGATION IN THE OHIO COURTS 439

Because Ohio courts need not follow Sixth Circuit interpretations of federal
law, 164 those responsible for choice of forum decisions should carefully review
the state of the relevant law in the Sixth Circuit165 and the Ohio Supreme
Court.166

VI. THE METHODOLOGY OF STATE COURT § 1983 LITIGATION

As the volume of § 1983 state court litigation increases, state courts have had
to address a number of novel issues. State courts that entertain § 1983 actions
tend to apply familiar state policies, including state rules of practice and
procedure. This application of state policies raises a range of discrete state and
federal law issues, including whether the state policies apply to § 1983 claims
as a matter of state law, and, if so, whether such applications are consistent with
federal law.

The Supreme Court requires state courts to use federal standards to define
the elements of the § 1983 cause of action.167 States may not go beneath this
federal floor to reject federal policies on such matters as the available
immunities, the absence of exhaustion requirements, and the availability of
attorney fees to prevailing parties.168 Nor may states adopt policies that
discriminate against or burden § 1983 actions.169 On the other hand, when the
policies applicable to federal court § 1983 litigation are not derived from § 1983
itself, such as with the jury unanimity requirement of the Seventh Amendment
or the case or controversy requirement of Article III, state courts are generally
free to follow their own policies.170

164For example, the Sixth Circuit has interpreted federal law as requiring the use of
a two-year statute of limitations for § 1983 cases, but some Ohio Courts of Appeals have
selected a four-yearlimitations period. Foradiscussion of the statute of limitations issue,
see infra notes 491-506 and accompanying text.

165For a discussion of the Sixth Circuit’s recent treatment of § 1983 issues, see Steven
H. Steinglass, Section 1983 and the Reaganization of the Sixth Circuit: Closing the Doors to
the Federal Courthouse, 20 U. TOL. L. REV. 497 (1989)[hereinafter Steinglass, Sixth Circuit].

1660nly decisions of the Ohio Supreme Court are binding on trial courts throughout
the state. See Richman & Reynolds, supra note 97, at 322. Thus, when the Ohio Supreme
Court has not spoken on an issue, it is important to look at the decisions of the state
Court of Appeals whose decisions are binding on state trial courts within a district. See
SUPREME COURT RULES FOR REPORTING OPINIONS 2(G) (2) ("Opinions [of the Court of
Appeals] reported in the Ohio Official Reports . . . shall be considered controlling
authority for all purposes in the judicial district in which they were rendered unless and
until each such opinion is reversed or modified by a court of competent jurisdiction.”).

167 See infra notes 189-93 and accompanying text.

168See infra notes 239-42, 471-90 and 554-61 and accompanying text.

169See infra notes 194-207 and accompanying text.

170See generally STEINGLASS, SECTION 1983 LITIGATION, supra note 16, at § 10.3.
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440 CLEVELAND STATE LAW REVIEW [Vol. 41:407

A. The Meaning of State Law

State courts must initially determine whether state law applies to § 1983
actions. By addressing this issue first, state courts can avoid reaching federal
issues. For example, in Terry v. Kolski,171 the Wisconsin Supreme Court relied
on principles of state court jurisdiction to hold that state law required small
claims courts to entertain § 1983 actions otherwise within their jurisdiction.
Terry therefore had no reason to reach the ultimate question of whether federal
law required the same result.172

Ohio has similarly avoided reaching federal issues when state statutes, by
their terms, only apply to state causes of action. Under these circumstances, the
Ohio Supreme Court has not extended such requirements to § 1983 claims. For
example, in Conley v. Shearer,173 the court treated the immunity of state officials
under § 9.86 of the Ohio Revised Codel74 as not applicable to § 1983 actions
because the statute "expressly limits its coverage to “any civil action that arises
under the law of this state.”"175

In many cases, state statutes are not clear as to whether they apply to § 1983
" actions, and this raises difficult issues of state statutory construction. In such
cases, state courts often assume that state policies apply to § 1983 claims as a
matter of state law.176 An alternative approach to this initial state law issue is
followed by the Supreme Judicial Court of Massachusetts. In Mellinger v. Town
of West Springfield 177 the courtadopted a "clear statementrule”. Under that rule,
the court refused to apply the Massachusetts notice of claim requirement!78 to
§ 1983 claims "absent a clear legislative statement that § 1983 claimants must
comply” with the state policy.17? Because state legislators rarely have § 1983 or
other federal causes of action in mind when they adopt policies to govern state
court litigation, the Massachusetts rule of statutory construction seems more

171254 N.W.2d 704 (Wis. 1977).

172See id. at 713.

17364 Ohio St. 3d 284, 595 N.E.2d 862 (1992).
1740110 REV. CODE ANN. § 9.86 (Anderson 1990).

17564 Ohio St. 3d at 291, 595 N.E.2d at 869 (first emphasis added) (quoting OHIO REV.
CODE § 9.86).

176See, e.g., Felder v. Casey, 408 N.W.2d 19 (Wis. 1987) (construing state statute
providing that "no action may be brought .. . unless” a claimant complies with the state

notice of claim requirement as reaching § 1983 actions), rev’d on other grounds, 487 U S.
131 (1988).

177515 N.E.2d 584 (Mass. 1987).

178Under notice of claim requirements, a plaintiff is typically required to serve a notice
of an injury on a governmental body within 90 or 120 days of the accrual of an action
and then wait until the claim is denied (or a statutory period of time runs) before filing
a civil suit.

179]d. at 589.
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1993] SECTION 1983 LITIGATION IN THE OHIO COURTS 441

sound than a rule that presumptively applies state substantive policies (or state
procedural policies that have a substantive impact) to federal causes of action.

The importance of this threshold issue of state statutory construction is easy
to overlook, and the Ohio courts have not addressed it directly. For example,
it is unclear whether the waiver provision of the Ohio Court of Claims Act is
applicable to § 1983 claims. The statute, by its terms, treats the filing of a civil
action against the state in the Court of Claims as a waiver of "any cause of
action, based on the same act or omission, which the filing party has against
any state officer or employee."180 In Leaman v. Ohio Department of Mental
Retardation,181 the Sixth Circuit construed the statute literally and applied it to
§ 1983 claims, 182 but in Conley v. Shearer,183 the Ohio Supreme Court treated the
related immunity provision as not applying to § 1983 claims.184 This
conclusion, however, may have been based on federal law rather than state
law,185 and a number of Ohio courts have cited Leaman favorably without
addressing the state law issue.186 In any case, at some point, the Ohio courts
will be required to authoritatively decide whether the waiver provision in the
Court of Claims Act applies to § 1983 claims as a matter of state law.187
Likewise, the Ohio courts will have to decide whether § 1983 actions are "tort

1800HI0 REV. CODE ANN. § 2743.02(A) (Anderson 1992).
181825 F.2d 946 (6th Cir. 1987) (en banc), cert. denied, 487 U.S. 1204 (1988).

1824, at 952 ("[T]he Ohio legislature clearly provided for waiver of federal causes of
action . . . ."). In so construing state law, the Sixth Circuit relied on two federal district
court cases and its own interpretation of state law. See id. There are no Ohio appellate
court decisions addressing this issue.

18364 Ohio St. 3d 284, 595 N.E.2d 862 (1992).
184See supra notes 173-75.

185See Conley, 64 Ohio St. 3d at 282, 595 N.E.2d at 869 (referring to § 9.86 and
§ 2743.02(F) of the OHIO REV. CODE and stating that "[t]hose sections, however, do not
apply to claims brought under federal law."). It is unclear, however, whether this
conclusion was based exclusively on the language in OHIO REV. CODE § 9.86.

186See, e.g., Weinfurtner v. Nelsonville-York Sch. Dist. Bd. of Educ., 77 Ohio App. 3d
348, 602 N.E.2d 318 (Athens Co. 1991); White v. Morris, 69 Ohio App. 3d 90, 590 N.E.2d
57 (Scioto Co.), juris. motion overruled, 56 Ohio St. 3d 704, 564 N.E.2d 707 (1990).

187The leading commentators on the relationship between the Court of Claims Act
and § 1983 view it as "anomalous that such an important state law should receive its
authoritative interpretation by the federal courts.” Saphire & Brenner, supra note 17, at
246. This is particularly true in the case of the Court of Claims Act since "neither the
language nor the structure of the Act establishes, explicitly or by necessary implication,
that the Ohio General Assembly either sought purposefully—or, indeed, that it even
considered—whether, or the extent to which, it would affect or perhaps even foreclose
the ability of an individual to obtain an adjudication of rights secured by federal law.”
Id. at 245.
The Ohio courts are free to disagree with the Sixth Circuit’s conclusion in Leaman
that federal law permits the state to apply this waiver provision to § 1983 claims. For a
discussion of this issue, see Steinglass, Sixth Circuit, supra note 165, at 571-78.

Published by EngagedScholarship@CSU, 1993

35



442 CLEVELAND STATE LAW REVIEW [Vol. 41:407

actions” for purposes of the provision of the 1987 legislation that imposed a
heavier burden of proof on those seeking punitive damages and removed
responsibility for determining the amount of punitive damages from juries.188

B. A Federal Definition of § 1983

When states voluntarily open their courts to federal causes of action, they
must give plaintiffs "the benefit of the full scope of these [federally created]
rights."189 This principle requires state courts to apply the federal definition of
the § 1983 cause of action.190 In Howlett v. Rose, 191 the Court extended this
principle and rejected the availability of state sovereign immunity as a defense
to a § 1983 suit against a local school board. In so holding, the Court stated that
"[t]he elements of, and the defenses to, a federal cause of action are defined by
federal law."192 Thus, the Court made clear that federal principles define both
the § 1983 cause of action and the available defenses.193

C. The Nondiscrimination Principle

The Supreme Court has relied on the nondiscrimination principle to limit
the ability of state courts to exclude § 1983 actions from their courts.194 This
jurisdictional principle, however, also prevents states from singling out federal
causes of action and applying policies not followed in analogous state-created
actions.195 Moreover, in Felder v. Casey,19% the Court broadened the
nondiscrimination principle by treating state policies as discriminatory when

188See infra notes 447-70 and accompanying text.

189Felder v. Casey, 487 U.S. 131, 151 (1988) (quoting Garrett v. Moore-McCormack
Co., 317 U.S. 239, 245 (1942)).

190See generally STEINGLASS, SECTION 1983 LITIGATION, supra note 16, §§10.3, 15.2(c) (1).
See also Martinez v. California, 444 U.S. 277, 284 n.8 (1980) (holding that states may not
narrow § 1983 cause of action by immunizing conduct wrongful under § 1983).

191496 U.S. 356 (1990).
192]4. at 375.

193In asserting the primacy of federal rules in defining § 1983, the Howlett Court stated

that
as to persons Congress subjected to liability, individual States may
not exempt such persons from federal liability by relying on their
own common law heritage. If we were to uphold the immunity
claim in this case, every State would have the same opportunity
to extend the mantle of sovereign immunity to "persons” who would
otherwise be subject to § 1983 liability. States would then be free to
nullify for their own people the legislative decisions that Congress
has made on behalf of all the People.

Id. at 383.

1945, supra note 90.
195See generally STEINGLASS, SECTION 1983 LITIGATION, supra note 16, § 10.4.
196487 U.S. 131 (1988).

https.//engagedscholarship.csuohio.edu/clevstlrev/vol41/iss3/3

36



1993] SECTION 1983 LITIGATION IN THE OHIO COURTS 443

they were imposed "only upon those who seek redress for injuries resulting
from the use or misuse of governmental authority."197

D. State Policies and Burdens on § 1983 Litigation

The purposes of § 1983 are compensation and deterrence.198 State policies
that are inconsistent with those purposes, or that burden the litigation of § 1983
claims, should be rejected in § 1983 litigation in both state and federal courts.
Thus, federal law bars the use of state policies in state court § 1983 litigation
even when state courts apply those policies evenhandedly to both state and
federal causes of action.

In Felder, the Court gave content to the compensation purpose of § 1983 by
holding that state policies that limited the right of recovery in order to minimize
governmental liability were inconsistent with federal law.1%? In addition, the
Court held that state policies applicable only to state court § 1983 actions must
be rejected not only when they are inconsistent with federal policies concerning
immunities, exhaustion and statutes of limitations but also when they burden
state court § 1983 litigation 200

Although state court judgments based on state procedural doctrines are
insulated from Supreme Court review under the adequate state ground
doctrine,201 the adequacy of the state ground is itself a federal question. For
example, in FELA litigation, the Supreme Court observed that "the forms of
local practice” cannot defeat the federal right,202 and further stated that "[s]trict
local rules of pleading cannot be used to impose unnecessary burdens upon
rights of recovery authorized by federal laws."203 States may not use procedural

1971d. at 141. The Felder Court rejected the application to § 1983 of a notice of claim
requirement that the state applied only on a specific class of plaintiffs—those who sue
governmental defendants, the archetypical § 1983 defendant.

198See generally Robertson v. Wegmann, 436 U.S. 584, 590-91 (1978) ("The policies.

underlying § 1983 include compensation of persons injured by deprivation of federal
rights and prevention of abuses of power by those acting under color of state law.").

199 Felder, 487 U.S. at 153.

200/d. at 150. ("Federal law takes state courts as it finds them only insofar as those
courts employ rules that do not 'impose unnecessary burdens upon rights of recovery
authorized by federallaws.”") (quoting Brownv. Western Ry. of Ala., 338 U.S. 294, 298-99
(1949)).

201Under the adequate state ground doctrine, the Supreme Court cannot review a
decision resting on an adequate and independent state ground because the Court’s
review of the federal issue will not affect the state court judgment and, thus, will only
be an advisory opinion. See Michigan v. Long, 463 U.S. 1032, 1040-41 (1983). For a
discussion of the adequacy of state procedural doctrines grounds as a bar to Supreme
Court review of state court § 1983 decisions, see STEINGLASS, SECTION 1983 LITIGATION,
supranote 16, § 10.6.

202Brown, 338 U.S. at 296.
203]d. at 298.
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444 CLEVELAND STATE LAW REVIEW [Vol. 41:407

doctrines that discriminate against federal causes of action to refuse to reach
the merits of federal claims; nor may they give their courts unlimited discretion
to determine when to overlook procedural defaults and reach federal issues.204

In Howlett v. Rose,205 the Court explored the adequate state ground doctrine
in the course of rejecting the use of the state-created doctrine of sovereign
immunity to protect local school boards that would have been subject to suit
under § 1983 in federal court. Noting "the concern that the state court may be
evading federal law and discriminating against federal causes of action," the
Howlett Court stated that "[t]he adequacy of the state law ground to supporta
judgment precluding litigation of the federal claim is itself a federal question
which we review de novo."206 The Court then stated that it "is within our
province to inquire not only whether the [federal] right was denied in express
terms, but also whether it was denied in substance and effect, as by putting
forward non-federal grounds of decision that were without any fair or
substantial support."207

E. Intra-State Uniformity and the "Reverse-Erie” Approach

In Felder, the Court also rejected the use of "outcome determinative” state
policies in state court § 1983 litigation.208 In doing so, the Court relied heavily
on the federal interest in "intra-state uniformity” and the principles developed
in diversity cases under the Erie doctrine. "Just as federal courts are
constitutionally obligated to apply state law to state claims, . . . so too the
Supremacy Clause imposes on state courts a constitutional duty "to proceed in
such manner that all the substantial rights of the parties under controlling
federal law [are] protected.”"209 Because the notice of claim requirement did not
apply to § 1983 claims filed in the federal courts,210 the application of the
requirement to § 1983 state court actions would permit the choice of forum to
dictate the outcome and thus would encourage the type of forum shopping
that the Erie doctrine was intended to limit. :

204See Sullivan v. Little Hunting Park, Inc., 396 U.S. 229 (1969) (state rule concerning
notice for reviewing a transcript on appeal deemed discretionary and not an adequate
state ground to prevent Supreme Court review of federal issues in a § 1982 case).

205496 U.S. 356 (1990).

20614. at 366.

20714,

208Felder, 487 U.S. at 151-52.

2091d. at 151 (quoting Garrett v. Moore-McCormack Co., 317 U.S. 239, 245 (1942)).

210Prior to Felder, the Supreme Court had not rejected the application of notice of claim
requirements to federal court § 1983 actions, but virtually all federal courts had done
50. See STEINGLASS, SECTION 1983 LITIGATION, supra note 16, § 17.5.
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1993] SECTION 1983 LITIGATION IN THE OHIO COURTS 445

Nonetheless, Felder made clear that states may adopt policies that differ from
federal policies and are more congenial to § 1983 claims.21! Thus, federal
policies that are not derived from § 1983 itself, such as policies involving jury
unanimity or the standing and other justiciability requirements applicable in
federal courts, need not be followed by state courts in § 1983 actions.212 On the
other hand, state courts may not apply restrictive state policies that burden
§ 1983 claims. For example, a state court that maintained a case or controversy
requirement that was narrower than the federal counterpart could not apply
the requirement to § 1983 claims. Such an interpretation of what controversies
are justiciable under state law is not an adequate state ground on which to base
a judgment and deny Supreme Court review of the federal issues in such a
case.213

VII. SECTION 1983 REMEDIAL ISSUES

A. Pleading

Plaintiffs in § 1983 cases need only plead that some person, acting under
color of state law, deprived them of federal rights secured by § 1983.214 It is not
necessary to allege that defendants acted in bad faith or abused their qualified
immunities, and defendants must raise such "confession and avoidance"
defenses affirmatively.2!5 Despite this liberal apporach to pleading, most
federal courts, until recently, had applied a strict or heightened pleading
requirement to § 1983 complaints.21é This had been most common on
immunity issues,217 but some federal courts had extended the heightened
pleading requirement to non-immunity issues such as the facts necessary to
establish municipal liability.218 The Supreme Court, however, in Leatherman v.

211See Felder, 487 U.S. at 151 ("States may make the litigation of federal claims as
congenial as they see fit . . . because such congeniality does not stand as an obstacle to
the accomplishment of Congress’ goals.").

212The ability of state courts to avoid some of the justiciability doctrines that
characterize federal court practice is an important choice of forum factor. See supra notes
139-40 and accompanying text.

213See generally STEINGLASS, SECTION 1983 LITIGATION, supra note 16, §§ 10.6, 13.2. Cf.
Liner v. Jaco, Inc., 375 U.S. 301 (1964) (treating a decision based on state mootness
grounds as not resting on an adequate state ground). .

214For a discussion of the elements of a § 1983 claim, see supra notes 30-77 and
accompanying text.

215S¢e Gomez v. Toledo, 446 U.S. 635, 640-41 (1980).

216See Hobson v. Wilson, 737 F.2d 1, 30 n.87 (D C. Cir. 1984), cert. denied, 470 U.S. 1084
(1985), and cases cited.

217See infra note 286.

218See, e.g., Sivard v. Pulaski County 959 F.2d 662, 667 (7th Cir. 1992) ("This Court
demands that plaintiffs suing a municipal body under § 1983 plead with greater
specificity than might ordinarily be required.”); accord Palmer v. City of San Antonio,
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446 CLEVELAND STATE LAW REVIEW [Vol. 41:407

Tarrant County Narcotics Intelligence and Coordination Unit219 rejected the
application of strict pleading requirements to § 1983 claims.

In Leatherman, the plaintiff alleged that a municipality engaged in a policy
or custom of inadequate police training for which the municipality could be
held liable.220 The Fifth Circuit dismissed the § 1983 complaint because it failed
to allege with particularity all material facts establishing the plaintiff’s right to
recovery, including facts that supported the allegation of inadequate
training.221 In rejecting this heightened pleading standard, the Supreme Court
relied on the normal pleading requirements of the federal rules and the failure
of the drafters to extend the special pleading requirements of Rule 9(b) of the
Federal Rules of Civil Procedure to § 1983 or other civil rights complaints.222

Prior to Leatherman, the Ohio Court of Appeals, in Roe v. Hamilton County
Department of Human Services,223 applied the notice pleading standards of the
Ohio rules to § 1983 claims.224 This was consistent with the approach followed
by some state courts, 225 but a number of state courts had relied on

810 F.2d 514, 516-17 (5th Cir. 1987); Strauss v. City of Chicago, 760 F.2d 765, 767 (7th Cir.
1985).

219113 S. Ct. 1160 (1993), rev’g 954 F.2d 1054 (5th Cir 1992).

220S¢e 954 F.2d at 1058.
21j4. '

2225ee 113 S. Ct. at 1163 (noting that FED. R. Civ. P. 9(b) imposes a particularized
pleading requirement for averments of fraud and mistake). Nonetheless, the Leatherman
Court expressly declined to consider the application of a heightened pleading
requirement to § 1983 immunity issues. Id. at 1162. For a discussion of this issue, see
infra notes 284-93 and accompanying text.

22353 Ohio App. 3d 120,124, 560 N.E.2d 238, 242 (Hamilton Co. 1988), cause dismissed,
49 Ohio St. 3d 714, 552 N.E.2d 953 (1990).

224]n taking this position, the Roe court expressly rejected reliance on the Sixth

Circuit’s approach.

[The defendants] wish us to follow the Sixth Circuit’s decision in

Jones v. Sherrill (C.A.6, 1987), 827 F.2d 1102, which holds that the

factual allegations of the complaint must be examined to determine

if the conduct alleged in the complaint rises to the level of "gross”

negligence rather than merely stating "simple" negligence. We

decline to follow this rule because we think it is in conflict with

the concept of "notice” pleading adopted by the Ohio Supreme Court. :
53 Ohio App. 3d at 124, 560 N.E.2d at 242; see also O’Brien v. University Community
Tenants Union, Inc., 42 Ohio St. 2d 242, 327 N.E.2d 753 (1975) (syllabus) ("In order for a
court to dismiss a complaintfor failure to statea claim upon which relief may be granted,
it must appear beyond doubt from the complaint that the plaintiff can prove no set of
facts entitling him to recovery.") (citation omitted).

2258ee Cunha v. City of Algona, 334 N.W.2d 591, 596 (Towa 1983) (rejecting strict
pleading standard for § 1983 cases); Casteel v. Vaade, 481 N.W.2d 476 (Wis. 1992)
(applying liberal pleading standards to pro se § 1983 complaints). But see Black v. Rouse,
587 So. 2d 1359, 1361 (Fla. Dist. Ct. App. 1991) (applying Florida strict pleading rules
requiring the pleading of a "short and plain statement of the ultimate facts showing that
the pleader is entitled to relief” to a § 1983 complaint), review denied, 598 So. 2d 75 (Fla.
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1993] SECTION 1983 LITIGATION IN THE OHIO COURTS 447

pre-Leatherman federal cases as authority for the use of strict pleading
requirements.226 Leatherman undercuts federal support for an across-the-board
strict pleading requirement for § 1983 cases, but it does not answer whether
states may independently, as a matter of state law, impose strict pleading
requirements on § 1983 or other federal civil rights claims.

Under the nondiscrimination principle, a state may not impose heightened
pleading requirements on federal claims, if it does not impose the same
standards on state claims, 27 but a difficult question arises when a state
demands the evenhanded application of strict state pleading rules to state and
federal claims. The Supreme Court has not directly addressed this issue. In
Brown v. Western Railway of Alabama,228 however, the Court stated that "strict
local rules of pleading cannot be used to impose unnecessary burdens upon
rights of recovery authorized by federal laws."229 The Brown Court further
made clear that it would not “fail to protect federally created rights from
dismissal because of over-exacting local requirements for meticulous pleadings
...."230 State courts have relied on these federal principles to reject the
application of state pleading requirements to § 1983 complaints.231

A frequent pleading issue that arises in state court § 1983 litigation is whether
plaintiffs must specifically plead that they are relying upon § 1983.232 Federal

1992); International Soc’y for Krishna Consciousness v. City of Evanston, 411 N.E.2d
1030 (T1l. App. Ct. 1980) (applying Illinois strict pleading rules to § 1983 complaints),
cert. denied, 454 U.S. 878 (1981).

226See, e.g., Kyle v. Civil Serv. Comm’n, 588 So. 2d 1154, 1160 (La. Ct. App. 1991)
(expressing concern about permitting plaintiffs to state § 1983 claims with "vague,
broadly worded complaints,” and, relying on Fifth Circuit decisions, imposing a
stringent pleading requirement under which "to commence a lawsuit against a public
official for acts for which he is potentially immune, the complaint must allege with
particularity all material facts on which [the claimant] contends . . . that the plea of
immunity cannot be sustained”) (internal quotations omitted), writ denied, 595 So. 2d 654
(La. 1992); Henschke v. Borough of Clayton, 598 A .2d 526, 530 (N.]. Super. Ct. App. Div.
1991) (relying on Third Circuit cases and stating that "a plaintiff is required to set forth
specific conduct by the state or its officials which violated the constitutional rights of
the plaintiff . . . [and] is required to establish with specificity that defendant deprived
him of a right secured by the Constitution and that such a deprivation was caused by a
person acting under color of state law").

227See supra notes 194-97 and accompanying text.
228338 U.S. 294 (1949).

229[d. at 298.

230]d. at 299.

231See Bach v. County of Butte, 195 Cal. Rptr. 268, 272-74 (Cal. Ct. App. 1983) (relying
on Brown and federal standards to determine the sufficiency of a § 1983 complaint); Kay
v.David Douglas Sch. Dist., 719 P.2d 875 (Or. Ct. App. 1986) (holding state rule requiring
specific pleading of attorney fees inapplicable to § 1983), rev'd as moot, 738 P.2d 1389 (Or.
1987), cert. denied, 484 U.S. 1032 (1988).

232This often comes up at the end of litigation when the issue is whether a prevailing
plaintiff may recoverattorney fees. See, e.g., Bloomingdale’s By Mail, Ltd. v. Huddleston,
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448 CLEVELAND STATE LAW REVIEW [Vol. 41:407

courts have not imposed such a pleading requirement,233 and state courts have
generally followed suit.234 Rather, courts look to the course of the litigation to
determine whether the suit included a § 1983 claim. Nonetheless, a number of
courts have observed that the "better practice is to specifically plead" reliance
on § 1983."235

Unlike the refusal of federal and state courts to require specific pleading of

§ 1983, some courts have strictly required plaintiffs to plead whether § 1983

claims are being brought against defendants in their individual or official
capacities. The use of such a pleading standard, however, even if occasionally
appropriate in federal courts of limited jurisdiction, seems inappropriate in
state courts of general jurisdiction.236

B. Official Immunities

Section 1983, by its terms, is silent about the availability of any immunities
for officials who violate federal law.237 Despite this silence, the Court has
established an elaborate system of absolute and qualified immunities to protect
government officials and employees from personal liability under § 1983. It has
done this by reading § 1983 against the background of the common law that
existed in 1871. When an immunity was well established at that time, the Court
has been unwilling to assume that Congress would have overridden the
immunity without expressly providing so0.238

848 S.W.2d 52 (Tenn. 1992), cert. denied, 113 S. Ct. 3002 (1993). The importance of this
pleading issue is underscored by the fact that plaintiffs who prevail only on state law
claims may sometimes recover fees if the suit also included a § 1983 claim. See infra note
561 and accompanying text.

2335ee, e.g., Americans United for Separation of Church and State v. School Dist. of
Grand Rapids, 835 F.2d 627, 635 (6th Cir. 1987). '

234See, .., Gumbhir v. Kansas State Bd. of Pharmacy, 646 P.2d 1078 (Kan. 1982), cert.
denied, 459 U.S. 1103 (1983); Rzeznik v. Chief of Police of Southampton, 373 N.E.2d 1128,
1134 n.8.(Mass. 1978); LK. v. Gregg, 425 N.W.2d 813 (Minn. 1988); Marx v. Truck
Renting and Leasing Ass’'n, 520 So. 2d 1333 (Miss. 1987); Tarkanian v. National
Collegiate Athletic Ass'n, 741 P.2d 1345 (Nev. 1987), rev’d on other grounds, 488 U.S. 179
(1988); Packard v. Gordon, 537 A.2d 140 (Vt. 1987); Boldt v. State, 305 N.W.2d 133 (Wis.),
cert. denied, 454 U.S. 973 (1981).

235Gumbhir, 646 P.2d at 1085; accord Rzeznik, 373 N.E.2d at 1134 n.8; L.K., 425 N.W.2d
at 820.

236This issue comes up most often in § 1983 suits against state officials. See infra notes
416-31 and accompanying text.

237See Buckley v. Fitzsimmons, 113 S. Ct. 2606, 2612-13 (1993).

238See generally Pierson v. Ray, 386 U.S. 547, 554-55 (1967); Tenney v. Brandhove, 341
U.S. 367, 376 (1951).
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The immunities applicable to federal court § 1983 claims also apply in state
courts, and the Supreme Court, in Martinez v. California, 239 made clear that
federal, not state, law governed their availability.

Conduct by persons acting under color of state law which is wrongful
under 42 US.C. § 1983 . . . cannot be immunized by state law. A
construction of the federal statute which permitted a state immunity
defense to have controlling effect would transmute a basic guarantee
into an illusory promise; and the supremacy clause of the Constitution
insures that the proper construction may be enforced. . . . The
immunity claim raises a question of federal law.

The Ohio Supreme Court has accepted the Martinez principle. In Cooperman
v. University Surgical Associates 241 the court noted that "[ilmmunity, for purpose
of a federal claim, is clearly a question of federal law."242 Yet, neither the United
States Supreme Court nor the Ohio courts have addressed the extent to which,
or even whether, states may develop their own policies for the administration
of federal immunities. Thus, it is unclear whether state courts entertaining
§ 1983 claims are required to follow the lead of federal courts and limit
discovery, make expanded use of summary judgment, restrict the role of the
jury, or expand the availability of interlocutory appeals.243

1. Absolute Immunities

The Court maintains a presumption against absolute immunity and has been
"quite sparing in approving it."244 Most governmental officials, including
governors and executive branch officials, have only a qualified immunity from

239444 U S. 277 (1980).

240]d. at 284 n.8 (citation omitted) (quoting Hampton v. City of Chicago, 484 F.2d 602,
607 (7th Cir.), cert. denied, 415 U.S. 917 (1973)); see also Felder, 487 U.S. at 139 ("[A] state
law that immunizes government conduct otherwise subject to suit under § 1983 is
preempted, even where the federal civil rights litigation takes place in state court,
because the application of the state immunity law would thwart the congressional
remedy, . .. which of course already provides certain immunities for state officials.").

24132 Ohio St. 3d 191, 513 N.E.2d 288 (1987).

24232 Ohio St. 3d at 198, 513 N.E.2d at 296; accord, Conley v. Shearer, 64 Ohio St. 3d
284,292, 595 N.E.2d 862, 869 (1992).

243See infra notes 301-02, 324-26 and 332-41 and accompanying text.

244Burns v. Reed, 111 S. Ct. 1934, 1939 (1991); accord Antoine v. Byers & Anderson,
1135.Ct. 2167, 2169 (1993) (stating that "[t]he proponent of a claim to absolute immunity
bears the burden of establishing the justification for such immunity” in the course of
rejecting absolute immunity for court reporters for the ministerial act of preparing
verbatim transcripts of criminal trials).
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§ 1983 damage suits.245 Nonetheless, some § 1983 defendants are entitled to
claim an absolute immunity from suit. For example, state legislators have
absolute immunity from § 1983 damage suits for their legislative acts246é as do
regional?4’ and local legislators.248 Likewise, state court judges and
prosecutors have absolute immunity from § 1983 damage claims involving
their judicial or prosecutorial functions.

Such absolute immunity, however, is limited. Judges only have an absolute
immunity for judicial acts taken within their jurisdiction,24? and they may be
liable under § 1983 for their administrative decisions.250 They may also be sued

2455¢e Scheuer v. Rhodes, 416 U.S. 232 (1974); see also Harlow v. Fitzgerald, 457 U.S.
800, 807 (1982) (observing that qualified immunity represents the norm for executive
officials).

246See Tenney v. Brandhove, 341 U.S. 367 (1951); see also Supreme Court of Virginia
v. Consumers Union, 446 U.S. 719, 732 (1980) ("Although Tenney involved an action for
damages under § 1983, its holding is equally applicable to § 1983 actions seeking
declaratory or injunctive relief.").

247See Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 440 U.S. 391
(1979).

248The Supreme Court has not decided whether local legislators have absolute:

immunity from § 1983 damage claims, but cf. Spallone v. United States, 493 U.S. 265,
278-80 (1990) (relying on considerations developed in state legislative immunity cases
to reverse contempt sanctions against city council members), but the federal circuits
have consistently extended absolute immunity to local legislators for legislative acts.
See, e.g., Acevedo-Cordero v. Cordero-Santiago, 958 F.2d 20 (1st Cir. 1992); Haskell v
Washington Township, 864 F.2d 1266, 1277 (6th Cir. 1988); Aitchison v. Raffiani, 708
F.2d 96, 98-100 (3d Cir. 1983). Legislators, however, may lose their absolute immunity
when performing administrative and other non-legislative acts. See Acevedo-Cordero, 958
F.2d at 23 (exploring the distinction between legislative and administrative acts and
looking to the nature of the underlying facts and the particularity of the impact of the
action to determine the availability of absolute inmunity); see also Gross v. Winter, 876

F.2d 165,169-73 (D.C. Cir. 1989) (city council member not entitled to absolute immunity

for the administrative act of terminating a legislative researcher); cf. Haskell, 864 F.2d at
1278 (suggesting thatlocal legislators performing "even traditionally legislative actions”
lose their absolute immunity when they act in "bad faith, because of corruption, or
primarily in furtherance of personal instead of public interests").

249See Stump v. Sparkman, 435 US. 349 (1978) (absolute judicial immunity for
ordering sterilization of a "somewhat retarded" 15-year old girl); Pierson v.Ray, 386 U.S.
547 (1967) (absolute judicial immunity for unconstitutionally convicting persons
challenging segregated interstate bus terminal facilities); see also Mireles v. Waco, 112 S.
Ct. 286 (1991) (per curiam) (absolute judicial immunity for allegedly ordering a police
officer to use excessive force to bring a public defender to the judge’s courtroom); cf.
Butz v. Economou, 438 U.S. 478 (1978) (hearing examiner and administrative law judge
performing independent adjudicatory activities entitled to absolute immunity); Sparks
v. Character and Fitness Comm. of Ky., 818 F.2d 541 (6th Cir. 1987) (absolute judicial
immunity to the members of a character and fitness committee of the state bar for
assisting the court in screening candidates for admission to the bar), vacated, 484 U.S.
1022, adhered to on remand, 859 F.2d 428 (6th Cir. 1988), cert. denied, 489 U.S. 1011 (1989).

2508ee Forrester v. White, 484 U.S. 219 (1988) (no absolute judicial immunity for the
nonjudicial administrative act of demoting and dismissing a court-attached probation
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under § 1983 for injunctive relief (on claims for which they have an absolute
immunity from damage suits). They may also be subject to liability for attorney
fees.251

Similarly, prosecutors have absolute quasi-judicial immunity when
performing prosecutorial functions intimately associated with the judicial
phase of the criminal process,252 but they are not entitled to absolute immunity
for either their investigative or other non-prosecutorial activities. Thus, in
Burns v. Reed?253 the Court denied absolute immunity to a prosecutor for
providing legal advice to police officers concerning the hypnotizing and
questioning of a suspect. Likewise, in Buckley v. Fitzsimmons,254 the Court held
that prosecutors who were engaged in entirely investigative activities before
there was probable cause to make an arrest were not entitled to absolute
immunity either for fabricating evidence during the preliminary investigation
of a crime or for making false statements at a press conference announcing the
return of an indictment.255

In addressing the availability of § 1983 immunity, Ohio courts have followed
federal standards and provided absolute immunity to judges and clerks of

officer); Harris v. Harvey, 605 F.2d 330 (7th Cir. 1979) (denying absolute judicial
immunity toajudge who used his political influence tohavea police officer disciplined),
cert, denied, 445 U.S. 938 (1980); Zarcone v. Perry, 572 F.2d 52 (2d Cir. 1978) (denying
absolute judicial immunity to a judge who ordered a coffee vendor brought before him
in handcuffs because of the poor quality of the coffee); ¢f. Antoine, 113 S. Ct. at 2171
(observing that even if judges, not court reporters, were responsible for preparing
verbatim transcripts of criminal trials, they might not be entitled to absolute judicial
immunity).

251See Pulliam v. Allen, 466 U S. 522 (1984).‘

2525ee Imbler v. Pachtman, 424 U.S. 409, 430 (1976); see also Butz v. Economou, 438
U.S. 478 (1978) (applying a functional test to extend absolute immunity to federal
administrative officials responsible for initiating administrative proceedings). The
Supreme Court has also extended absolute immunity to police witnesses sued asa result
of their testimony. See Briscoe v. LaHue, 460 U.S. 325 (1983). But see White v. Frank, 855
F.2d 956 (2d Cir. 1988) (holding that complaining witnesses are not entitled to absolute
immunity for testifying before a grand jury, although witnesses who merely testify
before grand juries are protected by absolute immunity).

253111 S. Ct. 1934 (1991).
254113 S. Ct. 2606 (1993).

255The Court has not decided whether social workers are entitled to absolute
immunity, but lower courts have applied a functional approach and provided social
workers with absolute prosecutorial immunity for initiating dependency and related
court proceedings. See, e.g., Vosburg v. Department of Social Servs., 884 F.2d 133 (4th
Cir.1989); Meyers v. Contra Costa County Dep’t of Social Servs., 812 F.2d 1154 (9th Cir.),
cert. denied, 484 U S. 829 (1987). But cf. Achterhof v. Selvaggio, 886 F.2d 826 (6th Cir.
1989) (denying absolute immunity to social worker for opening a child abuse case and
placing a father’s name on a central registry because such acts were either investigatory
or administrative).
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courts for issuing a capias,5 and to prosecutors for obtaining a
release-dismissal agreement.257 On the other hand, they have denied absolute
immunity to officials performing executive or other administrative
functions.258

2. Qualified Immunities

a. public officials

The Supreme Court has held that public officials who are not entitled to
absolute immunity may still be immune from § 1983 damage suits when their
performance of discretionary functions violates federal law.259 In 1975, in Wood
v. Strickland 260 the Supreme Court defined the § 1983 qualified immunity in
both objective and subjective terms. Seven years later, however, in Harlow v.
Fitzgerald,261 a Bivens action,262 the Court eliminated the subjective leg and
defined qualified immunity in objective terms by asking whether the
defendants violated clearly established federal law.

[Glovernment officials performing discretionary functions generally
are shielded from liability for civil damages insofar as their conduct
does not violate clearly established statutory or constitutional rights
of which a reasonable person would have known. . . . On summary
judgment, the judge appropriately may determine, not only the
currently applicable law, but whether that law was clearly established
at the time the action occurred. If the law at that time was not clearly
established, an official could not reasonably be expected to anticipate
subsequent legal developments, nor could he fairly be said to "know"

2565¢e Kelly v. Whiting, 17 Ohio St. 3d 91, 477 N.E.2d 1123 (1985), cert. denied, 474U.S.

1008 (1985). :

257See Hunter v. City of Middleton, 31 Ohio App. 3d 109, 509 N.E.2d 93 (Butler Co.
1986).

2585ee, e.g., Dalhover v. Dugan, 54 Ohio App. 3d 55, 560 N.E.2d 824 (Hamilton Co.
1989) (official in charge of administration of juvenile detention center not entitled to
quasi-judicial absolute immunity for failing to prevent juvenile’s suicide); cf. Jaeger v.
Wracker, 21 Ohio App. 3d 150, 486 N.E.2d 1240 (Lorain Co. 1985) (township trustees
have qualified immunity for summary removal of volunteer fireman because law not
clearly established).

2595¢e Scheuer v. Rhodes, 416 U.S. 232, 246-49 (1974); Pierson v. Ray, 386 U.S. 547, 564
(1967).

260420 U.S. 308 (1975).

261457 U.S. 800 (1982).

262Bivens actions are suits brought against federal officials directly under the federal
constitution. See Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971). Many of
the Court’s most important qualified immunity decisions arose in Bivens, not § 1983,
actions, but the Court has applied the same immunity policies to both actions. See
Harlow, 457 U.S. at 818 n. 30; Butz v. Economou, 438 U.S. 478, 504 (1978).
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