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I. INTRODUCTION

The cause of action created by section 1 of the Civil Rights Act of 1871,
now 42 U.S.C. § 1983,1 broadly provides a remedy for persons deprived

1 The text of 42 U.S.C. § 1983 (1988) states:
Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceeding
for redress. For the purposes of this section, any Act of Congress applicable
exclusively to the District of Columbia shall be considered to be a statute
of the District of Columbia.

Section 1983 traces its roots to the Ku Klux Klan Act of 1871, Ku Klux Klan
Act, ch. 22, § 1, 17 Stat. 13 (1871). The act was passed in response to the oppression
of blacks in the years following the Civil War. See Monroe v. Pape, 365 U.S. 167,
173 (1961). For historical background and analysis of § 1983, see Michael G.
Collins, "Economic Rights," Implied Constitutional Actions and the Scope of Sec-
tion 1983, 77 GEO. L.J. 1493 (1989). A current broad overview of § 1983 is pre-
sented in William Hawkins, Note, Section 1983: A Basic Understanding, 12 AM
J. TRIAL ADVOC. 355 (1988).

Section 1983 has developed into a tort-like statute, relying extensively on well-
established principles of tort law. See Carey v. Piphus, 435 U.S. 247, 253 (1978)
(Section 1983 "was intended to '[create] a species of tort liability' .... ,. (brackets
in original) (quoting Imbler v. Pachtman, 424 U.S. 409, 417 (1976)); Charles F.
Abernathy, Section 1983 and Constitutional Torts, 77 GEO. L.J. 1441 (1989) (dis-
cussing the relationship between tort law and constitutional law in § 1983 ac-
tions); Sheldon Nahmod, Section 1983 Discourse: The Move from Constitution to
Tort, 77 GEO. L.J. 1719 (1989) (analyzing the language of the Supreme Court in
addressing § 1983 litigation as shifting from constitutional to tort rhetoric).
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CLEVELAND STATE LAW REVIEW

of constitutional rights by anyone acting under color of state law. The
statutory language does little beyond establishing this cause of action,
however, and federal courts have had the task of defining the parameters
and fleshing out the details. One aspect of § 1983, not directly addressed
by its wording or legislative history,2 is the damages recoverable under
the statute. In the "first generation" of § 1983 damage issue decisions,
the Supreme Court has provided significant guidance as to what types of
damages are available and has indicated in broad terms how they are to
be measured.' The Court, however, has not directly addressed some of
the finer points of damage computation in § 1983 actions, such as the
availability of prejudgment interest, contribution among joint tortfeasors,
and the application of the collateral source rule to damage determina-
tions.4 In particular, the Court has not clarified whether these "second
generation" damage details should be governed by state or federal law.5

"Second generation" damage issues which raise choice of law problems
are becoming increasingly important as states adopt damage policies that
are different from federal policies.6 One area where state policies may
now differ dramatically from federal policies due to recent "tort reform"
efforts is the collateral source rule. This rule is a principle of tort law
governing reduction of damage awards. The collateral source rule is ap-
plicable to § 1983 actions.7 There appears, however, to be some disagree-
ment among the federal courts, and between the majority of those courts
and state courts as to whether a federal common law collateral source
rule or state collateral source rules should apply to § 1983 damage de-
terminations.

This note examines the different approaches to the application of the
collateral source rule among federal and state courts entertaining § 1983
actions and the principles which should be applied by courts to resolve
the choice of law problem raised by the rule. The first section discusses
the common law collateral source rule and recent state legislative alter-
ations and abrogations of it. The second section explores current appli-
cations of the collateral source rule in federal and state courts entertain-

2 See Carey, 435 U.S. at 255 (noting that the Congress that enacted § 1983 did
not directly address the issue of damages, but that the general principles involved
in compensation must have been known to them). For further analysis of the
legislative history of§ 1983, see Monroe, 365 U.S. at 172-81; Monell v. Department
of Social Servs., 436 U.S. 658, 664-89 (1978); Steven H. Steinglass, Wrongful
Death Actions and Section 1983, 60 IND. L.J. 559, 645-54 (1985).

3 See, e.g., Smith v. Wade, 461 U.S. 30 (1983) (addressing the availability of
punitive damages); Carey, 435 U.S. at 247 (establishing a broad definition of
compensatory damages and addressing the availability of nominal damages).

See generally STEVEN H. STEINGLASS, SECTION 1983 LITIGATION IN STATE

COURTS, §§ 16.1-16.4 (1989) (Release #4 7/90) (reviewing damage policies in §
1983 actions in federal courts and the applicability of those policies to § 1983
litigation in state courts).

5 Id. § 16.3 at 16-6.
6 Id.
I See Perry v. Larson, 794 F.2d 279 (7th Cir. 1986) (holding that the collateral

source rule applies to § 1983 litigation).
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COLLATERAL SOURCE RULE

ing § 1983 actions. The third section suggests principles which should
guide courts in their applications of the collateral source rule. This section
further focuses on the choice of law problem and the applicability of 42
U.S.C. § 1988 to resolve it.

II. THE COMMON LAW COLLATERAL SOURCE RULE AND RECENT

LEGISLATIVE ALTERATIONS

The collateral source rule applied in federal courts was derived from
the mid-nineteenth century common law of torts.8 Until recent state stat-
utory alterations of the rule, it was a well-established principle of the
tort law of every state.9 Under the collateral source rule, a prevailing
plaintiff's recovery is not reduced by the amount received by him from
gratuitous or pre-planned sources which are collateral to the defendant.' 0

Sources collateral to the defendant include insurance benefits, social se-
curity payments, disability benefits, workmen's compensation, welfare
payments, gratuitous benefits such as free medical care, and any other
third party compensation for plaintiff's injuries." For the rule to apply,
the source must truly be collateral.

The collateral source rule does not apply where the defendant or anyone
identified with the defendant, such as the defendant's insurer, has paid
for the plaintiffs benefit.12 While it is often a simple matter to determine
if a benefit is collateral, the distinction between benefits from sources
wholly independent of the tortfeasor and those identified with the tort-
feasor may be blurred at times. For instance, situations involving recov-
eries against the government can present this problem. Where one gov-
ernmental agency is found liable for plaintiff's injuries and another gov-
ernmental agency furnishes a benefit like social security or workmen's
compensation for that injury, it is more difficult to determine whether
the benefit is collateral since it is in some ways both independent of, and
identified with, the tortfeasor."

Courts have applied the collateral source rule both as a rule of law and
as a rule of evidence. 14 As a substantive rule of law, the collateral source
rule affects the size of a damage award by precluding reduction of the
award by plaintiffs collateral recovery. Its use as a procedural rule of

,,James L. Branton, The Collateral Source Rule, 18 ST. MARY'S L.J. 883, 883
& n.3 (1987). For an extensive historical analysis of the collateral source rule,
see John G. Fleming, The Collateral Source Rule and Loss Allocation in Tort Law,
54 CALIF. L. REV. 1478 (1966).

9 Branton, supra note 8, at 883-84.
10 DAN B. DOBBS, HANDBOOK ON THE LAW OF REMEDIES, § 8.10 581-82 (1973).
" Faye L. Ferguson, Note, Equal Protection Challenges to Legislative Abro-

gration of the Collateral Source Rule, 44 WASH. & LEE L. REv. 1303, 1308-09 &
n.15-17 (1987).

12 DOBBS, supra note 10, at 583.
13 Id.

11 Ferguson, supra note 11, at 1307-08; Branton, supra note 8, at 883.
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evidence flows logically from its substantive application. Since the plain-
tiff's damages may not be reduced by his collateral benefits, such benefits
are irrelevant to damage determinations and may not be presented to a
jury lest they prejudicially influence the jury's determination of damages.

Three primary justifications for the rule have been advanced by its
proponents. First, a tortfeasor should not be permitted to profit from the
injured party's collateral benefits, especially if the plaintiff has paid for
those benefits. For example, if the plaintiff has directly paid for insurance
coverage or has indirectly paid for bargained-for job benefits through a
reduced salary scale, the defendant should not get credit for the benefits
purchased by the plaintiff.'- To allow the defendant to do so would clearly
amount to a windfall for the defendant. The California Supreme Court
aptly explained this policy in Helfend v. Southern California Rapid
Transit District:

16

The collateral source rule expresses a policy judgment in favor
of encouraging citizens to purchase and maintain insurance for
personal injuries and for other eventualities. Courts consider
insurance a form of investment, the benefits of which become
payable without respect to other possible sources of funds. If
we were to permit a tortfeasor to mitigate damages with pay-
ments from plaintiff's insurance, plaintiff would be in a position
inferior to that of having bought no insurance, because his
payment of premiums would have earned no benefit. Defendant
should not be able to avoid payment of full compensation for
the injury inflicted merely because the victim has had the fore-
sight to provide himself with insurance. 17

Even in the case of benefits not paid for by the plaintiff the defendant
should not be permitted to have his liability reduced and receive, in
essence, a windfall. The policy issue is whether the tortfeasor or the
injured party should receive the windfall. The collateral source rule rep-
resents the common law's clear choice for the injured plaintiff over the
defendant with respect to who should benefit from third party contribution
to plaintiff's recovery. 18 Furthermore, in situations where the third party
insurer has rights of subrogation, 9 neither the plaintiff nor the defendent
will receive a windfall.2

0

15 DOBBS, supra note 10, at 584 (also arguing against this justification based
on the proposition that the plaintiff paid only for security and not for the possi-
bility of a double recovery).

16 465 P.2d 61 (Cal. 1970).
1
7 Id. at 66-67.

18 See Fleming, supra note 8, at 1483; Branton, supra note 8, at 885 (quoting
Grayson v. Williams, 256 F.2d 61 (10th Cir. 1958)).

19 A party with a right of subrogation has "a right to step into the injured
party's shoes to the extent it has paid the loss." DOBBS, supra note 10, at 585.
Thus, a right of subrogation would allow the third party insurer to recover the
amount he paid to the plaintiff.

20 Id. at 585-86.

[Vol. 40:101
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A second justification for the collateral source rule is that legal com-
pensation is not truly adequate compensation. 21 Particularly in personal
injury cases, a plaintiff can never really be made whole. For example, it
is impossible to accurately judge for what amount, if any, a person would
be willing to lose a limb.22 In addition, since tort law generally does not
allow a plaintiff to recover attorney fees, the plaintiffs recovery is, in
reality, reduced by the costs of litigation.2

3 The collateral source rule
compensates for this reduction, thus allowing a more equitable result.
This justification is not applicable to § 1983 litigation, though, because
the prevailing plaintiffs are able to recover attorney fees as a result of
42 U.S.C. § 1988.24 A provision of § 1988 allows for recovery of attorney
fees for civil rights plaintiffs. 2

1

Deterrence, as a basic purpose of tort law, is the basis of the third
justification of the collateral source rule.26 A tortfeasor must pay in full
for his wrongful act to discourage both him and others from committing
similar tortious acts in the future. "[R]educing a plaintiffs recovery by
the sum of collateral payments would weaken the deterrent effect of
damage awards on tortious activity. ' 27 The collateral source rule helps to
ensure this deterrent effect.

Opponents of the collateral source rule raise a strong counterargument.
By conferring a windfall on the plaintiff, the rule overcompensates victims
and provides a double recovery.28 The primary purpose of tort law is to
compensate the victim for his injuries. A plaintiff who receives part of

his damages from the defendant and part from a third party is fully
compensated even though the defendant himself did not have to pay fully
for his tortious conduct. If the plaintiff is permitted to retain the full
damage award in addition to collateral benefits, he has been compensated
more than once for the same injury.29 Even where the third party con-
ferring the collateral benefit is permitted to recoup the amount of the
benefit through subrogation thus eliminating the double recovery, the

21 Fleming, supra note 8, at 1483.
22 Branton, supra note 8, at 885 (quoting Hudson v. Lazarus, 217 F.2d 344 (D.C.

Cir. 1954)).
23 DOBBS, supra note 10, at 584.

42 U.S.C. § 1988 (1988).
28 The second sentence of 42 U.S.C. § 1988 contains the Civil Rights Attorney's

Fees Awards Act of 1976, Pub. L. No. 94-559, § 2, 90 Stat. 2641. The Act provides:
In any action or proceeding to enforce a provision of sections 1981, 1982,
1983, 1985 and 1986 of this title, title IX of Public Law 92-318, or title VI
of the Civil Rights Act of 1964, the court, in its discretion, may allow the
prevailing party, other than the United States, a reasonable attorney's fee
as part of the costs.

For discussion of the award of attorney's fees under this Act, see Mark D. Boveri,
Note, Surveying the Law of Fee Awards Under the Attorney's Fees Awards Act of
1976, 59 NOTRE DAME L. REV. 1293 (1984).

26 Ferguson, supra note 11, at 1310 & n.21.
27Id. at 1310.
28 Branton, supra note 8 at 886.
29 See id. at 885-86; DOBBS, supra note 10, at 581.

1992]

5Published by EngagedScholarship@CSU, 1992



CLEVELAND STATE LAW REVIEW

costs for the additional litigation involved in subrogation must be borne
by the litigants and the public.30

Another more recent argument against the collateral source rule is
that it has an inflationary effect on insurance premiums. 31 In most law-
suits today "a collectible judgment is insured against and it is the insurer,
not the individual defendant who pays. '13 2 The costs of the judgments borne
by the insurance companies are passed on to consumers in the form of
higher premiums; thus, larger damage awards result in higher insurance
rates. Theoretically, abolition of the collateral source rule will reduce
damage awards and correspondingly lower insurance rates.

The argument that the collateral source rule affects insurance rates
was the primary reason the rule came under attack during the wave of
tort reform in the 1970s.33 Due to concern about rapidly rising insurance
costs, legislatures in many states altered the collateral source rule in an
attempt to reduce damage awards in medical malpractice cases,34 "and
thus induce insurance companies to provide malpractice insurance at
lower prices. 3 5 A number of commentators have questioned the effect of
tort reform in general on the "insurance crisis,"3 6 but there is some evi-
dence that medical malpractice claim levels are rising at a lower rate
due to alterations of the collateral source rule.3 7

The more recent state legislative tort reform efforts during the last
decade involved a broader attack on the collateral source rule. While
earlier tort reform focused on the area of medical malpractice, 3 many of
the recent reforms apply to all types of tort actions, including claims
against the government. The reforms of the 1980's indicate a more general

30 See DOBBs, supra note 10, at 586. Dobbs argues that abrogation of both the
collateral source rule and subrogation rights would effect a savings to all con-
cerned parties. Although elimination of both would result in collateral sources
bearing the loss, the cost involved in shifting that loss from the collateral source
to the tortfeasor or his insurer would be saved. Subrogation actions would be
minimized or eliminated, thus avoiding both the costs involved in such suits and
any related administrative costs which would have been borne by the parties
involved.

-' Id. at 587.
32 Id.
3 Ferguson, supra note 11, at 1305. See also Nancy L. Manzer, Note, 1986 Tort

Reform Legislation: A Systematic Evaluation of Caps on Damages and Limitations
on Joint and Several Liability, 73 CORNELL L. REV. 628, 632 (1988).

See, e.g., CAL. CIV. CODE § 3333.1 (West 1990) (effective Sept. 24, 1975); IND.
CODE ANN. 16-9.5-2-2 (1990) (codified as amended by Acts 1976, P. L. 65, Sec. 4;
Acts 1977, P. L. 187, Sec. 9).

Ferguson, supra note 11, at 1305.
31 See, e.g., Branton, supra note 8, at 887; F. Patrick Hubbard, The Physicians'

Point of View Concerning Medical Malpractice: A Sociological Perspective on the
Symbolic Importance of "Tort Reform", 23 GA. L. REv. 295, 336-37 (1989).

37 Hubbard, supra note 36, at 336-37 & n. 167 (citing to Patricia M. Danzon,
The Frequency and Severity of Medical Malpractice Claims: New Evidence, 49
LAW AND CONTEMP. PROBS., 57 (1986)); Ferguson, supra note 12, at 1313 & n.31
(citing same).

31 See supra notes 33-35 and accompanying text.
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concern for correcting problems in tort law.3 9 In particular, they address
the problems of overcompensating plaintiffs and creating subrogation
litigation brought about by the common law collateral source rule. The
collateral source rule has been legislatively altered or abolished in at
least thirty states as it applies to various civil causes of action including
medical malpractice, products liability and automobile cases. 40 Reform of
the collateral source rule varies among these states. Legislative ap-
proaches range from slight modification in a single type of civil action 4'

to sweeping abrogation in many types of actions. 42 Some statutes elimi-
nate rights of subrogation, 43 while others retain them. 44 Most of these
alterations allow the plaintiff to retain any portion of the collateral benefit
that he has directly or indirectly paid for, but a few do not.45

Although legislative alterations of the common law collateral source
rule differ greatly from state to state, 46 analysis of one state's statutory
revisions of the rule will provide a concrete basis of comparison to the

31 See generally Manzer, supra note 33 (discussing 1986 statutory tort reforms).

40 See ALA. CODE § 6-5-520 (1990); ALASKA STAT. §§ 09.17.070, 09.55.548 (1990);

ARIZ. REV. STAT. ANN. § 12-565 (1989); CAL. CIV. CODE § 3333.1 (West 1990); CAL.
GOV'T CODE § 985 (West 1990); COLO. REV. STAT. §§ 13-21-111.6, -64-404 (1990);
CONN. GEN. STAT. § 52-225(a) (1989); DEL. CODE ANN. tit. 18, § 6862 (1989); FLA.
STAT. ANN. §§ 627.7372, 766.202, 768.76 (West 1989); GA. CODE ANN. §§ 33-34-3,
51-12-1 (Michie 1990); HAw. REV. STAT. §§ 351-63, 431-10C-305, 663-10 (1990);
IDAHO CODE § 6-1606 (1990); IND. CODE ANN. §§ 16-9.5-2-2, 34-4-36-3 (1990); KAN.
STAT. ANN. §§ 60-3411, -3802, -3805 (1988); Ky. REV. STAT. ANN. §§ 304.39-020,
411.188 (Baldwin 1991); MD. INS. CODE ANN. § 540 (1989); MASS. GEN. LAWS ANN.
ch. 231, § 60G (West 1990); MICH. COMP. LAWS § 600.6303 (1990); MINN. STAT.
§§ 65B.51, 548.36 (1990); MONT. CODE ANN. § 27-1-308 (1989); N.H. REV. STAT.
ANN. § 507-C:7 (1989); N.J. STAT. ANN. § 39:6A-6 (West 1990); N.Y. CiV. PRAc. L.
& R. 4545 (Consol. 1990); OHIO REV. CODE ANN. § 2305.27, 2317.45, 2744.02
(Baldwin 1990); OR. REV. STAT. §§ 28.580, 278.215 (1989); PA. STAT. ANN. tit. 40,
§ 1301.602 (Purdon Supp. 1990); R.I. GEN. LAWS § 9-19-34 (1987); S.D. CODIFIED
LAWS ANN. § 21-3-12 (1990); TENN. CODE ANN. § 29-26-119 (1990); UTAH CODE
ANN. § 78-14-4.5 (1990); WASH. REV. CODE § 7.70.080 (1990).

41 See, e.g., ALA. CODE § 6-5-520 (1990) (collateral source rule modified only in
products liability cases); UTAH CODE ANN. § 78-14-4.5 (1990) (collateral source
rule abrogated solely in medical malpractice cases).

42 See, e.g., FLA. STAT. §§ 627.7372 (collateral source rule modified in automobile
cases), 766.202 (collateral source rule eliminated in medical malpractice cases),
768.76 (1989) (collateral source rule modified in negligence actions); COLO. REV.
STAT. §§ 13-21-111.6 (collateral source rule abrogated in all civil actions), 13-64-
402 (1990) (collateral source rule modified for medical claims).

4 See, e.g., ARIZ. REV. STAT. ANN. § 12-565 (1989); CONN. GEN. STAT. § 52-225(c)
(1989); Mass. Ann. Laws ch. 231, § 60G (West 1990) (elimination of subrogation
rights except where federal rights of subrogation exist by law); PA. STAT. ANN.
tit. 40, § 1301.602 (Purdon Supp. 1990).

" See, e.g., MONT. CODE ANN. § 27-1-308 (1989); OR. REV. STAT. § 18.580 (1989);
UTAH CODE ANN. § 78-14-4.5 (1990).

45 Compare COLO. REV. STAT. § 13-21-111.6 (1990) (requiring awards in civil
actions to be reduced only by collateral recovery which was not paid for under
contract by or on behalf of the plaintiff) with IDAHO CODE § 6-16-6 (1990) (elim-
inating the collateral source rule in any action for personal injury or property
damage regardless of plaintiff's payments towards the benefit).

16 See supra notes 40-45 and accompanying text.
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exist. The growing divergence of state statutory collateral source rules
and the common law rule will preclude such uniformity. The inference
to be drawn from the more recent Supreme Court cases addressing damage
issues under § 1983 and the majority opinion of the circuit courts is that
there is no role for state law to play in relation to the collateral source
rule. Thus, it would appear that federal courts should apply a federal
common law collateral source rule to damage determinations in § 1983
actions.

Even applying the three-step § 1988 analysis results in the same con-
clusion.147 Under the more recent Supreme Court applications of § 1988,
the first step is to determine if federal law on the collateral source rule
is deficient or inapplicable.148 Considering the apparently broad reading
given to federal law in these recent cases,149 it is difficult to see how that
law is deficient with regard to the collateral source rule. A federal col-
lateral source rule does appear to exist in the context of § 1983 litigation150

and in actions brought under other federal causes of action.

B. Application of the Collateral Source Rule to Other
Federal Causes of Action

Although the rule in its federal common law form has been applied in
only a few § 1983 cases involving a limited variety of benefits,"' the
collateral source rule has been more fully developed in other federal
causes of actions. An overview of collateral source rule application in
other federal causes of action will indicate the extent to which a federal
common law collateral source rule has been developed in these areas, and
may yield some method of determining how the rule should be applied
in § 1983 litigation.

The United States Supreme Court has addressed a number of damage
issues in the context of § 1983 litigation,152 but has not directly addressed
the collateral source rule as it relates to § 1983. The Court has, however,
upheld application of the federal common law collateral source rule in
litigation based on other federal causes of action.

In National Labor Relations Board v. Gullett Gin Co., 53 the Supreme
Court held unemployment compensation benefits to be collateral, and
that the NLRB did not abuse its discretion by applying the collateral
source rule and refusing to reduce a backpay award by the amount of
plaintifms benefits. The Court reasoned:

147 See supra notes 110-11 and accompanying text.
141 See, e.g., Burnett v. Grattan, 468 U.S. 42 (1984).
,41 See supra note 136 and accompanying text.
,51 See supra notes 73-85 and accompanying text.
"I See supra notes 73-85 and accompanying text.
162 See supra note 3 and accompanying text.
13 340 U.S. 361 (1951).

[Vol. 40:101
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To decline to deduct state unemployment compensation benefits
in computing back pay is not to make the employees more whole
as contended by respondent. Since no consideration has been
given to collateral losses in framing an order to reimburse
employees for their lost earnings, manifestly no consideration
need be given to collateral benefits which employees may have
received. 1

54

In addition, the Court rejected the defendant's contention that the ben-
efits were identified with the defendant, holding that unemployment com-
pensation benefits are collateral even though the employer had paid into
the fund through taxation. The court based its ruling on the fact that
"the payments to the employees were not made to discharge any liability
or obligation of respondent, but to carry out a policy of social betterment
for the benefit of the entire state."'' 5 The Court also noted that the state
would be allowed to recoup the unemployment compensation benefits from
the plaintiff.

Applying the collateral source rule to disability pension benefits in a
claim under the Federal Employers' Liability Act (FELA), 156 the Supreme
Court in Eichel v. New York Central Railroad'17 held that evidence of
such benefits was not admissible to indicate a motive for not returning
to work since the evidence might be misused by a jury on the issue of
damages. The Court stated, "[ilt has long been recognized that evidence
showing that the defendant is insured creates a substantial likelihood of
misuse [by a jury]. Similarly, we must recognize that the petitioner's
receipt of collateral social insurance benefits involves a substantial like-
lihood of prejudicial impact."' 8

Under the guidance of these Supreme Court decisions, federal courts
have applied the collateral source rule to a number of different benefits
in civil rights actions analogous to § 1983. Finding the Supreme Court's
reasoning in Gullett Gin particularly persuasive, federal courts have used
the rule to prevent reduction of damage awards by unemployment com-
pensation in actions brought under 42 U.S.C. § 1981,159 the Age Discrim-

154 Id. at 364 (emphasis in original).
155 Id.
1,1 The Federal Employers' Liability Acts are codified as 45 U.S.C. § 51 (1988).
157 375 U.S. 253 (1963).
158 Id. at 255.
59 See Hunter v. Allis-Chalmers Corp., 797 F.2d 1417 (7th Cir. 1986). Section

1981 guarantees that all persons will have equal rights under the law. For a
general historical analysis and modern interpretation of § 1981, see Barry L.
Refsin, Comment, The Lost Clauses of Section 1981: A Source of Greater Protection
After Patterson v. McLean Credit Union, 138 U. PA. L. REv. 1209 (1990).
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ination in Employment Act (ADEA),'5 ° and Title VII.161 Social Security
and disability benefits have been held to be collateral in ADEA, FELA,
and Federal Torts Claims Act (FTCA) cases. 162 In one FTCA case, the
court held that medicare benefits could not be used to reduce a damage
award.6 3 Welfare benefits were also considered as collateral recovery in
a § 1981 action.'M Even vacation allowances have been ruled to be a
collateral benefit in an ADEA action. 16 5

Other courts have been hesitant in extending the Supreme Court
decisions to other areas.'r Due to the fact that many circuits hold that
the application of the collateral source rule, along with most damage
determination decisions, is within the discretion of the trial court,1 7 most

of the circuit court decisions which decline to extend the application of
the collateral source rule involve upholding a trial court's discretion in
its application of the rule. 68

Although a majority of circuits still hold that application of the col-
lateral source rule is within the discretion of the trial court, an increasing
number of circuits are eliminating the trial court's discretion and instead
requiring the collateral source rule to be brought into play to preclude

'- 29 U.S.C. §§ 621-634 (1988) (Federal Age Discrimination in Employment
Act of 1967). See, e.g., Cooper v. Asplundh Tree Expert Co., 836 F.2d 1544 (10th
Cir. 1988); E.E.O.C. v. Sandia Corp., 639 F.2d 600 (10th Cir. 1980); Marshall v.
Goodyear Tire & Rubber Co., 554 F.2d 730 (5th Cir. 1977). For general information
concerning ADEA cases, see Yvonne T. Kuczynski, Note, Administrative Res
Judicata and the Age Discrimination in Employment Act, 89 COLUM. L. REV. 1111
(1989).

1-1 42 U.S.C. § 2000e to 2000e-17 (1988) (Title VII of the Civil Rights Act of
1964). See, e.g., Craig v. Y & Y Snacks, Inc., 721 F.2d 77 (3d Cir. 1983); Catlett
v. Missouri State Highway Comm'n, 627 F. Supp. 1015 (W.D. Mo. 1985). Title VII
is the section of the Civil Rights Act of 1964 that prohibits discrimination in the
workplace.

162 See, e.g., Maxfield v. Sinclair Int'l, 766 F.2d 788 (3d Cir. 1985) (ADEA);
Sheehy v. Southern Pacific Transp. Co., 631 F.2d 649 (9th Cir. 1980) (FELA);
Smith v. United States, 587 F.2d 1013 (3d Cir. 1978) (FTCA); United States v.
Harue Hayashi, 282 F.2d 599 (9th Cir. 1960) (FTCA). The Federal Tort Claims
Act has been codified as 28 U.S.C. §§ 2671-2680 (1988).

1- Berg v. United States, 806 F.2d 978 (10th Cir. 1986).
1- Hunter v. Allis-Chalmers Corp., 797 F.2d 1417 (7th Cir. 1986).
161 E.E.O.C. v. Sandia Corp., 639 F.2d 600 (10th Cir. 1980).
1 See, e.g., E.E.O.C. v. Enterprise Ass'n Steamfitters, 542 F.2d 579, 591-92

(2d Cir. 1976) (finding the Supreme Court's reasoning in NLRB v. Gullett Gin
Co., 340 U.S. 361 (1951), inapplicable to a Title VII action).

167 See, e.g., Perry v. Larson, 794 F.2d 279 (7th Cir. 1986). "Most circuits in-
cluding our own hold that the decision whether to deduct is within the discretion
of the district court." Id. at 286 n.3.

- See, e.g., Orzel v. City of Wauwatosa Fire Dept., 697 F.2d 743 (7th Cir. 1983)
(holding that district court's deduction of unemployment compensation benefits
and retirement pension benefits was a matter within the discretion of the district
court in an ADEA action); E.E.O.C. v. Enterprise Ass'n Steamfitters, 542 F.2d
579 (2d Cir. 1976) (finding no abuse of discretion in the trial court's decision to
deduct public assistance benefits from a backpay award in a Title VII case); Bowe
v. Colgate Palmolive Co., 416 F.2d 711 (7th Cir. 1969) (holding that deduction of
unemployment compensation benefits was proper as a valid exercise of the trial
court's discretion in a Title VII case).
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deductions for some benefits in certain causes of action. For example, the
Third, Fourth, Ninth and Eleventh circuits have held that unemployment
compensation benefits may not be deducted from backpay awards in Title
VII actions. 169 Part of the reasoning behind these decisions appears to be
a desire for uniformity. The Seventh Circuit also seems to be moving in
this direction. In Hunter v. Allis-Chalmers Corp.,'70 the appellate court
upheld the district court's use of the collateral source rule to refuse to
deduct unemployment compensation and welfare benefits from the plain-
tiff's backpay award in a suit brought under 42 U.S.C. § 1981. The court
concluded that "this circuit's rule, which allows the district judge in his
discretion to deduct or not deduct unemployment benefits in Title VII
cases (and, we may assume, substantively similar section 1981 cases),
may be unduly favorable to defendants.' 17

1 The court also noted:

Our decisions allowing the [discretionary] deduction of un-
employment benefits in Title VII cases may ... have been un-
dermined by our recent holding that the collateral-benefits rule
forbids a deduction for unemployment benefits in a civil rights
damage suit. Perry v. Larson, 794 F.2d 279, 285-86 (7th Cir.
1986). Perry was a suit under 42 U.S.C. § 1983; the present
case is under 42 U.S.C. § 1981, but it is not obvious why that
should make a difference.

1 72

There is some difficulty analogizing from other federal causes of action
to § 1983. The difficulty is due in part to differences in legislative purpose
and statutory language. 173 But more importantly, some of the analogous
civil rights cases differ from § 1983 actions in their use of state law. In

169 See Craig v. Y & Y Snacks, Inc., 721 F.2d 77 (3d Cir. 1983); Brown v. A.J.
Gerrard Mfg. Co., 715 F.2d 1549 (11th Cir. 1983); Kauffman v. Sidereal Corp.,
695 F.2d 343 (9th Cir. 1982); E.E.O.C. v. Ford Motor Co., 645 F.2d 183 (4th Cir.
1981), rev'd, 458 U.S. 219 (1982) (decision not disturbed with respect to collateral
source rule holding). While purporting to eliminate discretion on the part of the
trial court, the Third Circuit has not taken an absolute approach to deduction of
unemployment compensation. In Dillon v. Coles, 746 F.2d 998 (3d Cir. 1984), the
court sidestepped the Pennsylvania legislature by taking a novel approach to
damage award reduction in a Title VII suit. The defendant in the case was a
state juvenile detention facility operated by the Pennsylvania Department of
Public Welfare. The court distinguished Craig, 721 F.2d 77, and held that un-
employment compensation and public assistance benefits should be deducted from
the damage award. Id. at 1006-07. The court reasoned that even though a Penn-
sylvania statute provided for recoupment of those benefits in a backpay award
situation, it would be a waste of taxpayers' money to make the state sue for
recoupment when award reduction would accomplish the same objective. Id. at
1007.

170 797 F.2d 1417 (7th Cir. 1986).
171 Id. at 1429.
1
72 Id. at 1428-29.
"I These differences are apparent when comparing FELA cases and § 1983

actions with regard to choice of law. For an analysis of the differences between
FELA and § 1983 with focus on choice of law issues, see Herman, supra note 103,
at 1104-09.
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this regard, FTCA cases are probably the least analogous since under
that Act, damages in general are determined by state law, 7 4 and the
collateral source rule, in particular, has been held to be governed by state
law.175 On the opposite end of the spectrum, Title VII and ADEA damage
decisions, including application of the collateral source rule, are deter-
mined according to federal common law, with no reference to state law. 176

Section 1981 litigation, however, is identical to § 1983 litigation with
regard to choice of law since § 1981 is another of the post-Civil War
Federal Civil Rights Acts.17 v Thus, cases under § 1981 may apply directly
to solving the problem regarding the collateral source rule in § 1983
actions. It may be significant, for example, that the Seventh Circuit in
Hunter1v7 chose to base its decision regarding the application of the col-
lateral source rule in a § 1981 case on federal common law, rather than
turning to the law of the forum state.

Choice of law under § 1983 falls somewhere between the extremes of
looking solely to federal common law and extensive borrowing of appro-
priate state law. For instance, the Supreme Court has held that statutes
of limitations 79 and survival actions 80 under § 1983 are governed by
state law, but immunities""' and availability of damages 1 2 are to be de-
termined by federal common law.18 3 Since § 1983 appears to be somewhat
of a hybrid as to choice of law, examination of analogous causes of action
provides only limited guidance. What can be drawn from the other civil
rights cases though, is that the federal common law collateral source rule
is quite well-developed in the general area of federal civil rights litigation,
in spite of the limited opportunities courts have had to deal with it.

Applying the federal common law collateral source rule in § 1983 cases,
courts have held that public assistance benefits and unemployment com-
pensation payments are from collateral sources and may not be used to
reduce damage awards.8 4 In a § 1981 case, the court looked to federal
common law to determine that welfare payments constituted a collateral

174 See 35 AM. JuR. 2D Federal Tort Claims Act § 103 (1967 & Supp. 1990).
175 See Feeley v. United States, 337 F.2d 924 (3d Cir. 1964). "[B]efore the col-

lateral source doctrine will be applied in a Federal Tort Claims Act case, it must
appear that the law of the state in which the wrong occurred would apply the
doctrine." 35 AM. JUR. 2D Federal Tort Claims Act § 110 (1967).

17 ADEA and Tile VII cases require use of federal common law partly for
manageability reasons. Since both may involve multi-state employers and class
action suits, it would be virtually impossible to sort out the relationship between
various state laws and various parties.

177 The surviving provisions of the first Federal Civil Rights Act are now codified
in 42 U.S.C. §§ 1981-1988 (1988).

178 797 F.2d 1417 (7th Cir. 1986).
179 Wilson v. Garcia, 471 U.S. 261 (1985); Burnettv. Grattan, 468 U.S. 42 (1984).
180 Robertson v. Wegmann, 436 U.S. 584 (1978).
18, Martinez v. California, 444 U.S. 277 (1980).
18l See Smith v. Wade, 461 U.S. 30 (1983) (availability of punitive damages);

Carey v. Piphus, 435 U.S. 247 (1978) (definition of compensatory damages and
availability of nominal damages).

"'1 See also Herman, supra note 103, at 1079.
18 See supra notes 73-85 and accompanying text.
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benefit. 185 A court dealing with welfare payments in a § 1983 suit should
reach the same result. Exactly what approach courts entertaining § 1983
actions will take with regard to other types of benefits is not entirely
clear. Assuming that federal courts must apply the federal common law
collateral source rule, and given the Supreme Court's fairly broad defi-
nition of federal law in § 1983 litigation, courts may analogize to Title
VII, ADEA and FELA actions for application of the federal common law
collateral source rule. Analogizing to these other civil rights actions for
federal common law is reasonable and would provide a method of dealing
with a number of benefits which have not yet been questioned in § 1983
litigation. In addition, the reasoning applied in Title VII, ADEA and
FELA cases could reveal a method of analysis that federal courts could
apply to new types of benefits issues which are not likely to arise in other
federal civil rights litigation.186

C. The Federal Common Law Collateral Source Rule in State
Courts Entertaining Section 1983 Actions

Even if there is a sufficiently developed body of federal common law to
govern the collateral source rule in § 1983 actions brought in federal
courts, an additional question exists as to whether state courts enter-
taining § 1983 actions may continue to look to the law of their state to
resolve this damage issue. Most state courts have, on "first generation"
damage issues, followed federal common law.18 7 In addition, commenta-
tors on this question agree that "state courts must follow the 'substance'
of section 1983,"'18 but may apply state procedural rules. Although it may

I85 See Hunter v. Allis-Chalmers Corp., 797 F.2d 1417 (7th Cir. 1986). See also
supra notes 177-78 and accompanying text.

181 Some of these benefits, such as medicare and private medical insurance
benefits, seem to arise more frequently as issues in FTCA cases. Courts enter-
taining § 1983 actions cannot analogize to FTCA actions, however, since state,
rather than federal law is applied to damage determinations in FTCA suits. See
supra note 175 and accompanying text.

187 See STEINGLASS, supra note 4, § 16.3 at 16-5 to 16-6 & n.26. See also Brody
v. Leamy, 393 N.Y.S.2d 243 (Sup. Ct. 1977) (holding that damages recoverable
under Section 1983 are governed by federal common law); Rogers v. Saylor, 746
P.2d 718 (Or. Ct. App. 1987) (noting the development of federal common law
relating to damages for § 1983 claims); Orr v. Crowder, 315 S.E.2d 593 (W. Va.
1984) (noting the existence of a federal common law of damages in § 1983 liti-
gation, but applying the state collateral source rule); Barnhill v. Board of Regents
of UW System, 462 N.W.2d 249 (Wis. Ct. App. 1990) (stating that punitive damage
awards under § 1983 are governed by the federal common law of damages. But
see Boulder Valley School Dist. R-2 v. Price, 805 P.2d 1085 (Colo. 1991) (using §
1988 analysis to apply state law concerning the burden of proof for finding punitive
damages in a § 1983 case); Ricard v. State of Louisiana, 390 So. 2d 882 (La. 1980)
(refusing to apply federal common law which allows punitive damages and holding
that punitive damages are not available in § 1983 actions brought in Louisiana
state courts).

I'l See, e.g., Herman, supra note 103, at 1060-61.
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be difficult in some instances to determine whether a particular rule is
substantive or procedural,8 9 that is not the case with the collateral source
rule. This rule of damages can directly affect the size of damage awards,
and thus is a part of substantive common law of damages. Since the
collateral source rule has been applied to § 1983 actions in a federal
common law form, that rule should also apply to § 1983 suits heard in
state courts to help effect the uniformity of substance which is desirable
in civil rights litigation. In addition, allowing state courts to refuse to
apply the federal common law collateral source rule to § 1983 actions
could increase forum shopping. The disadvantages to plaintiffs in states
like Ohio, which has enacted collateral source rule reform legislation
arguably applicable to § 1983 litigation, could strongly influence the
choice of a federal forum over a state one. 190

V. CONCLUSION

The fact that there is no direct Supreme Court guidance or clear circuit
court consensus on the appropriate collateral source rule to apply to dam-
age determinations in § 1983 actions has resulted in some lack of uni-
formity in § 1983 damage awards. While uniformity in all aspects of
§ 1983 litigation has never been of overriding importance in relation to
damage determination issues such as the collateral source rule, uniform-
ity should be a primary consideration because of the way in which dam-
ages aid in defining the rights involved in § 1983 actions. If courts may
continue to look to state law for the appropriate rule, this lack of uni-
formity in a substantive area of § 1983 may increase as additional states
enact statutes altering the common law collateral source rule. The re-
sulting differences in the relief afforded to § 1983 plaintiffs in various
forums argues strongly against allowing the application of state collateral
source rules to damage awards. The remedy provided by § 1983 must be
the same for all persons whose constitutional rights have been violated,
regardless of the state in which the suit is brought.

Opponents of the collateral source rule may have the better argument;
they have, after all, convinced a good number of state legislatures to alter
a common law rule which has been firmly established for over a century.

189 See supra notes 120-27 and accompanying text.
See generally STEINGLASS, supra note 4, § 10.1 at 16-1 (noting that state

court "reliance on state policies in § 1983 litigation may deny plaintiff a forum
that can reach the merits of their federal claims and provide full relief," thus
forcing potential state court litigants to choose a federal forum). See also Felder
v. Casey, 487 U.S. 131 (1988) (expressing a concern for creating a situation con-
ducive to forum shopping by reasoning in part that use of state notice of claim
statutes would produce different outcomes depending only on whether the suit
was brought in state or federal court). The Louisiana Supreme Court's decision
in Ricard v. State of Louisiana, 390 So. 2d 882 (La. 1980), which held that punitive
damages are not available in § 1983 actions brought in Louisiana courts, is a
good example of forcing certain litigants to shop for the best forum. If a plaintiff
in Louisiana wishes to pursue punitive damages under § 1983, he must bring the
action in federal district court or lose the possibility of recovering those damages.
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Perhaps the federal rule should also be modified or abolished altogether. 1 91

At present, however, the common law collateral source rule is most def-
initely an established part of federal common law and as such, should
apply uniformly to civil rights actions such as § 1983. If the rule needs
to be changed in the federal context, it should be judicially altered or
statutorily modified by Congress, not changed in a piecemeal and incon-
sistent manner through application of widely varying state rules.

LINDA L. HousE

"' A majority of commentators would opt for complete abrogation of the col-
lateral source rule. See, e.g., DOBBS, supra note 10; Fleming, supra note 8; William
Schwartz, The Collateral Source Rule, 41 B.U.L. REv. 348 (1961); see also Kenneth
S. Abraham, What is a Tort Claim? An Interpretation of Contemporary Tort Re-
form, 51 MD. L. REV. 172, 190-96 (1992) (interpreting legislative alteration of the
collateral source rule as a positive move toward a more equitable compensation
system in tort law). But see Branton, supra note 8 (arguing that a truly objective
perspective requires retention of the rule in the interests of equity).
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