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proceed, but only with a number of caveats that have been
overlooked at times by lower courts.

The earliest case arose against the backdrop of World War 11.107

To meet the demands of war, the U.S. government shipped a large
amount of goods to a port over the railways. With stereotypical
generosity, the railways charged the government the full regulated
rate, even though the government-not railroad staff-serviced
the shipment. 0  When the government argued before the
Interstate Commerce Commission, which regulated the railways,
that the rate should have been abated because it did all the work,
it lost. 0 9 The government thereafter challenged the Commission's
decision in district court. 110 Although the Civil Division of the
Department of Justice both formally brought the suit challenging
the ICC decision and defended against that challenge,"' in reality
the defense was supplied by lawyers from the ICC and from the
railroads, which intervened to defend of the order." 2

In the district court, a three-judge panel dismissed the
complaint on the grounds that no party may sue itself, but the
Supreme Court reversed." 3 The Court "look[ed] behind the names
that symbolize[d] the parties to determine whether a justiciable
case or controversy [was] presented."" 4 The case was really not
between the government and itself, the Court concluded, but "to
settle who is legally entitled to sums of money, the Government or
the railroads." 15  Such an action is "of a type which [is]
traditionally justiciable," and the Court concluded that the

107 United States v. ICC, 337 U.S. 426 (1949); see also Kelley, supra note 4, at 1213 (noting

that "[t]he most prominent and extended judicial discussion of this question came in United
States v. ICC').
108 See United States v. ICC, 78 F. Supp. 580, 581 (D.D.C. 1948), rev'd, 337 U.S. 426

(1949).
109 Id.
110 Id.

1 See id. at 582-83 (noting that both the petition and answer were "signed by the same
Assistant Attorney General").

112 337 U.S. at 432. The presence of railroads as a party dispels any doubt that there was
a justiciable controversy: that is, one between the United States and the railroads.
113 Id. at 429, 444.
114 Id. at 430.
115 Id.
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government had a judicial recourse to fight the railroads' alleged
illegal overcharging. 116

Although United States v. ICC is generally cited for the
proposition that the United States can sue itself, the case is better
understood as an exception to the general prohibition on such
suits. In fact, the Court expressly confirmed the "general
principle" that "no person may sue himself," including the United
States, because courts "do not engage in the academic pastime of
rendering judgments in favor of persons against themselves."' 17

One commentator summarized the ICC decision: "The government
may well be unable to sue itself, then, but that is not what it was
doing in this case."118

The Supreme Court again had to grapple with interagency
litigation a few years later in United States ex rel. Chapman v.
Federal Power Commission, when the Secretary of the Interior and
a private trade association challenged a ruling of the Federal
Power Commission. 119 The Secretary asserted standing based on
his "statutory duty to act as sole marketing agent of power
developed at public hydroelectric projects."'120 The Supreme Court
found that it had jurisdiction, but it could not identify a reason
why. Instead, the Supreme Court simply wrote:

We hold that petitioners have standing. Differences
of view, however, preclude a single opinion of the
Court as to both petitioners. It would not [add] further
clarification of this complicated specialty of federal
jurisdiction, the solution of whose problems is in any
event more or less determined by the specific
circumstances of individual situations, to set out the
divergent grounds in support of standing in these
cases.

12 1

116 Id. at 430-31.
117 Id. at 430.
113 Herz, supra note 5, at 941.
119 345 U.S. 153 (1953).
120 Id. at 155.
121 Id. at 156.

1240 [Vol. 47:1217
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Although Chapman does not directly provide insight on the limits
of federal jurisdiction, the Court's difficulty on this issue
emphasizes the controversial and difficult nature of the question.

A few decades later, President Nixon's legal troubles gave rise
to a decision 122 proving the old adage that bad facts make bad law.
A special prosecutor was appointed and delegated power by the
Attorney General, who promised not to interfere with the
prosecutor's work. 123 The prosecutor subpoenaed President Nixon
for certain documents, which he resisted on the grounds of
privilege.1 24 When the prosecutor filed suit, the President argued,
among other things, that there was no justiciable lawsuit because
both sides were part of the Executive Branch. 125 Noting the nature
of the legal question (assessing a privilege), the proceeding
(criminal prosecution), the formal independence of the prosecutor
from the President, and the "steadfast" opposition of the parties,
the Court concluded that there was a justiciable controversy under
the "unique facts" of the case.1 26 As will be seen, lower courts have
read this case outside of its unique context in allowing interagency
litigation. The case also serves as legal support for litigation
arising under the Independent Counsel Act, which authorizes an
independent lawyer, appointed by a court, to exercise the
investigatory and prosecutorial duties of the United States, subject
to limited removal by the Attorney General. 127

In 1991, the Supreme Court was once more presented with an
interagency dispute, this time between the Secretary of Labor and
the Occupational Safety and Health Review Commission. 128 The
Secretary petitioned for review of the Commission's decision to

122 See United States v. Nixon, 418 U.S. 683 (1974).
123 Id. at 694-95, 696.
124 Id. at 696-97
125 Id. at 692.
126 Id. at 697.
127 See, e.g., John Q. Barrett, All or Nothing, or Maybe Cooperation: Attorney General

Power, Conduct, and Judgment in Relation to the Work of an Independent Counsel, 49
MERCER L. REV. 519, 522 (1998) (discussing Ken Starr's use of Nixon during his turn as
Independent Counsel investigating President Clinton's alleged wrongdoing); see generally
Kelley, supra note 4, at 1201-10 (reviewing intrabranch litigation involving Independent
Counsels from 1974 to 1993).

12s Martin v. Occupational Safety & Health Review Comm'n, 499 U.S. 144 (1996).
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disallow the Secretary's efforts to enforce a citation against a
private company. 129  That company intervened, 130  and the
Commission, although nominally a party, did not participate in the
circuit court and appeared only as an amicus before the Supreme
Court.131 Although the Court did not comment on jurisdiction, the
presence of a private party is critical.132 In this somewhat unusual
procedural posture, the adjudicating agency is analogous to a
district court and thus has no interest in defending its judgment
on appeal, despite being named as a respondent. 133

C. UNITED STATES V. UNITED STATES IN THE LOWER COURTS

Litigation in the lower courts involving solely federal
government parties follows a few patterns but includes
inconsistent and unreasoned outlying decisions. In many cases,
the trouble with intragovernment litigation is not raised.
Although courts do have a duty to assess their own jurisdiction,
"[w]hen a potential jurisdictional defect is neither noted nor
discussed in a federal decision, the decision does not stand for the
proposition that no defect existed."134 Yet despite these caveats,
the lower courts have tended to assert jurisdiction over
interagency disputes, either explicitly or silently.

One type of suit deals with the distribution of money or
property between agencies. Federal Circuit precedent holds that
no controversy exists when money is to be moved from one

129 Id. at 150.
130 See id. at 146 (noting that the respondent's case was argued by a lawyer representing

the private company, CF&I Steel Corp.).
131 Brief for the Petitioner at 7 n.6, Martin, 499 U.S. 144 (No. 89-1541), 1990 WL 508097,

at *7 n.6 ("The Commission was a nominal respondent in the court of appeals (pursuant to
Fed.R.App.P. 15(a)), but did not participate in those proceedings, in accordance with its
statutory role as a purely adjudicatory agency.").
132 However, other courts have silently asserted jurisdiction over such petitions, even in

the absence of an interested private party. E.g., Reich v. Occupational Safety & Health
Review Comm'n, 998 F.2d 134, 137 (3d Cir. 1993); Sec'y of Labor v. Occupational Safety &
Health Review Comm'n, 980 F.2d 1273 (9th Cir. 1992) (unopposed petition for review).

133 Hinson v. NTSB, 57 F.3d 1144, 1147 n.1 (D.C. Cir. 1995) (stating that adjudicator has
no cognizable interest as a party).
134 Ariz. Christian Sch. Tuition Org. v. Winn, 131 S. Ct. 1436, 1448-49 (2011) (collecting

cases).

1242 [Vol. 47:1217
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government pot to another. For example, the Federal Deposit
Insurance Corporation (FDIC) sometimes sues the United States
as successor to the interests of a failed financial institution. 135 But
when any judgment will only accrue to the FDIC's coffers, 136 no
justiciable controversy exists, 137 because "none of the money paid
by the government in satisfaction of such a judgment would leave
the government."'138

Other courts have agreed that disputes within the federal
government over money or property are not justiciable. 139 For
example, the Tennessee Valley Authority, a government-chartered
corporation, attempted to condemn land owned by the Farmers'
Home Administration to obtain an easement for a new power
line. 140 The court rejected the lawsuit because there was no
"identity separate or distinct" from that of the United States;

135 E.g., Landmark Land Co. v. FDIC, 256 F.3d 1365, 1379 (Fed. Cir. 2001).
136 For example, when the FDIC takes over and liquidates a failing financial institution,

the FDIC becomes a high-priority creditor entitled to be reimbursed by the institution
before others. See 12 U.S.C. § 1821(d)(11) (2006).
137 Landmark Land Co., 256 F.3d at 1380; see also FDIC v. United States, 342 F.3d 1313,

1317-18 (Fed. Cir. 2003) (rejecting the FDIC's attempt to distinguish Landmark Land Co.);
Glass v. United States, 258 F.3d 1349, 1355 (Fed. Cir. 2001) (finding no justiciability for the
same reason as Landmark Land Co., which was issued concurrently).
138 Landmark Land Co., 256 F.3d at 1380. Other courts have disagreed, finding that they

could hear the Tennessee Valley Authority's suit for money against the government because
there was sufficient tension between the Authority and an Executive Branch agency. See
TVA v. United States, 51 Fed. Cl. 284, 287 (2001) ("We are satisfied, if we needed any other
proof than the vigorous conduct of the litigation heretofore, that opposing interests are
before us with respect to the type of controversy that this court is equipped to address."); see
also TVA v. United States, 13 Cl. Ct. 692, 699 (1987) ('The dispute between TVA and DOE
is not illusory.").
139 E.g., Juliano v. Federal Asset Disposition Ass'n, 736 F. Supp. 348, 352-53 (D.D.C.

1990), affd, 959 F.2d 1101 (D.C. Cir. 1992) (table); see also Sweeney v. FDIC, 116 F.3d 942
(D.C. Cir. 1997) (table) (following Juliano in qui tam action); Emps. Welfare Comm. v.
Daws, 599 F.2d 1375, 1377-78 (5th Cir. 1979) (suit for declaratory and injunctive relief as
well as damages against local postmaster by USPS arm for conversion of property); Def.
Supplies Corp. v. U.S. Lines Co., 148 F.2d 311, 312-13 (2d Cir. 1945) (suit brought by
wholly owned government corporation against the United States based on dispute over
liability for damaged wool); United States v. Easement & Right of Way, 204 F. Supp. 837,
839 (E.D. Tenn. 1962) (government corporation attempted to exercise eminent domain
against another agency); cf. United States v. Shell Oil Co., 605 F. Supp. 1064, 1084 (D. Colo.
1985) (refusing to join Army as a defendant in United States' suit to require private party to
clean up site).

140 Easement & Right of Way, 204 F. Supp. at 838.
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therefore, "there could not be any issue between the TVA and the
FHA, both being the United States, which this Court could litigate
or adjudicate. Any differences between these agencies would at
most be interagency disputes which are not subject to settlement
by adjudication." 141

Courts have also avoided other disputes over government
property. Consider an example from the Fifth Circuit. For
twenty-five years, the Employees Welfare Committee (an
instrumentality of the U.S. Post Office) operated vending
machines and other facilities for the benefit of Miami Post Office
employees. 142 But in 1973, for reasons now lost to history, the
postmaster abruptly dissolved the committee, destroyed the
vending machines, and installed new ones. 143 The committee sued
the post office for damages and injunctive relief, but the Fifth
Circuit concluded that the plaintiff "as an arm of an agency of the
United States government cannot bring suit against the
government."144 Twenty years prior, the Second Circuit reached a
similar conclusion in a contract action brought by a wholly owned
government corporation against the United States seeking
compensation for wool that was damaged during its cross-ocean
journey. 145 In contrast, however, at least one court has held that
contract actions brought by one agency against another are
justiciable.

146

The most common type of interagency suit involves one agency
as an employer and the other as an enforcer of federal labor laws.
For example, the Federal Labor Relations Authority (FLRA)
regulates the labor practices of federal agencies 147 and frequently
finds itself pitted against other federal agencies.1 48 The FLRA is

141 Id. at 839.
142 Daws, 599 F.2d at 1376-77.
143 Id. at 1377.
144 Id. at 1378.
145 Def. Supplies Corp. v. U.S. Lines Co., 148 F.2d 311, 312-13 (2d Cir. 1945).
146 Dean v. Herrington, 668 F. Supp. 646, 652 (E.D. Tenn. 1987).
147 5 U.S.C. §§ 7104-7105 (2006). The FLRA is free from the statutory obligation to

submit to Department of Justice representation. Id. § 7105(h).
148 E.g., IRS v. FLRA, 494 U.S. 922 (1990); EEOC v. FLRA, 476 U.S. 19 (1986); Dep't of

the Air Force v. FLRA, 680 F.3d 826 (D.C. Cir. 2012); PTO v. FLRA, 672 F.3d 1095 (D.C.
Cir. 2012); Dep't of the Treasury v. FLRA, 670 F.3d 1315 (D.C. Cir. 2012); Dep't of the Navy

[Vol. 47:12171244
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an unusual creature, having been created solely to regulate the
federal government. Federal agencies have been expressly
authorized to seek judicial review of adverse FLRA orders. 149 The
courts have not been asked to directly confront the justiciability of
the FLRA's disputes with other agencies but have nonetheless
silently asserted jurisdiction over many.150

Like the FLRA, the Merit Systems Protection Board (MSPB)
oversees the personnel practices of federal agencies. And yet the
MSPB lacks authority to commence an enforcement suit against a
recalcitrant agency. 151 This was no accident: following the advice
of the Department of Justice, 152 President Reagan vetoed
legislation that would have permitted the MSPB's Office of Special
Counsel to litigate against the government, in part because
"permitting the executive branch to litigate against itself conflicts
with constitutional limitations on the exercise of the judicial power
of the United States to actual cases or controversies between
parties with concretely adverse interests."' 53

And yet the MSPB can litigate against at least one other
agency. The Office of Personnel Management (OPM) can, and
occasionally does, seek judicial review if an order of the Board will
substantially impact civil service rules. 54 In Horner v. MSPB, the
Federal Circuit rejected an argument that the court lacked
jurisdiction over OPM's appeal when the claims of the underlying

v. FLRA, 665 F.3d 1339 (D.C. Cir. 2012); Dep't of Homeland Sec. v. FLRA, 647 F.3d 359
(D.C. Cir. 2011); NLRB v. FLRA, 2 F.3d 1190 (D.C. Cir. 1993); see also 5 U.S.C. § 7123
(2006). Often, a relevant union intervenes as an interested party. E.g., Dep't of the
Treasury, 670 F.3d at 1315.
149 E.g., 5 U.S.C. §§ 7104-7105.
150 Cf. SEC v. FLRA, 568 F.3d 990, 997-98 (D.C. Cir. 2009) (Kavanaugh, J., concurring)

(collecting cases).
151 See 5 U.S.C. § 1214 (2006).
152 Auth. of the Special Counsel of the MSPB To Litigate & Submit Legislation to Cong., 8

Op. O.L.C. 30, 33-34 (1984).
153 Herz, supra note 5, at 897 n.16.
154 5 U.S.C. § 7703(d) (2006); see James v. Von Zemenszky, 284 F.3d 1310, 1314 (Fed. Cir.

2002); King v. Alston, 75 F.3d 657, 660 (Fed. Cir. 1996); Newman v. Lynch, 897 F.2d 1144,
1145-46 (Fed. Cir. 1990). In many of these cases, the employee was named as an additional
respondent. No other agency has this statutory authority. See 5 U.S.C. §§ 1204, 1214,
7703(a)(1) (2006); Dep't of Health & Human Serv. v. Bercier, 261 F. App'x 284, 284 (Fed.
Cir. 2008).
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employee were no longer contested. 155 The court found that it had
jurisdiction because OPM had a statutory right to appeal and had
standing because the Board's determination "is of vital interest to
OPM, which has administrative responsibility for personnel
practices and policies throughout most parts of government."'156 In
other words, the court concluded it had jurisdiction to resolve the
intrabranch dispute because (1) there was statutory authorization
for it and (2) one agency has an "interest" in how another agency
with final say on the issues interprets the law. 157

Other times, one agency's regulation of another is incidental to
a general regulatory mission. Where there is regulation, there is
an urge to litigate, either to enforce the penalty or to challenge it.
For instance, the Environmental Protection Agency (EPA) asserted
the authority to impose penalties on other agencies for violations
of the Clean Air Act. 158 The Department of Justice concluded that
the EPA had the authority to issue penalties, but any dispute over
the fines could not be brought into litigation consistent with
Article III.159 It based this on the DOJ's longstanding view that
courts lack jurisdiction over lawsuits when Executive Branch
agencies are the only real parties in interest.'60

155 815 F.2d 668, 670-72 (Fed. Cir. 1987).
156 Id. at 671.
157 See id. It appears that Congress sought to provide the court with this power. See S.

Rep. No. 95-969, at 53 (1978) ("Mhe section establishes.., a means for OPM to appeal
Board decisions to court where the Board and the Director have substantial disagreements
about the proper interpretation or direction of the government's personnel laws."). A
similar conclusion was reached in EEOC v. USPS, 860 F.2d 372, 375 (10th Cir. 1988).

158 See Admin. Assessment of Civil Penalties Against Fed. Agencies Under the Clean Air
Act, 21 Op. O.L.C. 109 passim (1997).

159 See id.

160 See id.; see also Enforcement Jurisdiction of the Special Counsel for Immigration

Related Unfair Emp't Practices, 6 Op. O.L.C. 121, 129 (1992) ("Given that there is
ultimately but a single interest of the executive branch-that determined by the
President-litigation between two executive agencies would not appear to involve the
requisite adversity of interests to constitute a 'Case[ ]' or 'Controvers[y]' within the meaning
of Article III." (alterations in original)); Constitutionality of Nuclear Regulatory Comm'n's
Imposition of Civil Penalties on the Air Force, 13 Op. O.L.C. 131, 138-39 (1989); Proposed
Tax Assessment Against the USPS, 1 Op. O.L.C. 79, 80-82 (1977).

1246 [Vol. 47:1217
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A panel of the Eleventh Circuit disagreed, however, when the
Tennessee Valley Authority took the EPA to court. 161 The panel
formulated a two-part test, loosely based on Nixon: (1) "whether
the issue is traditionally justiciable" and (2) "whether the setting
of the dispute demonstrates true adversity between the parties."'162

Applying this test, the court concluded that review of agency
decisions is a common function of courts, and TVA's independence
established the requisite adversity. 163 Although the opinion was
later withdrawn, the DOJ unsuccessfully petitioned the Supreme
Court to review the conclusion that this dispute was justiciable. 164

But the DOJ does not always oppose interagency litigation. 65

For example, the D.C. Circuit allowed the DOJ to challenge a
Federal Maritime Commission order exempting certain shippers
from antitrust laws.166 The DOJ disagreed with the Commission's
exemption and challenged the decision based on its status as the
nation's enforcer of the antitrust laws. 167 In sum, the parties
disagreed about antitrust enforcement policies-nothing more. 68

The D.C. Circuit relied on Nixon to reject an argument that it
lacked jurisdiction, finding that the DOJ's role as the "traditional
advocate of antitrust policies in agency litigation" was enough to
give it standing, and "courts traditionally resolve" challenges to
final agency decisions. 69 In other cases, the D.C. Circuit has

161 TVA v. EPA, 278 F.3d 1184, 1197 (11th Cir. 2002), withdrawn, 336 F.3d 1236 (11th

Cir. 2003). The EPA, acting through the DOJ, also opposed TVA's litigation on the ground
that it violated an executive order and the DOJ's exclusive statutory authority to represent
the government.

162 Id.

163 Id.

164 Petition for a Writ of Certiorari at 19-23, No. 03-1662, EPA v. TVA, 2004 WL 304351,

at *19-23 (Feb. 13, 2004). The Supreme Court denied the petition. 541 U.S. 1030, 1030
(2004). In another case involving TVA, a court found that it lacked jurisdiction over 'IWA's
effort to bring an eminent domain proceeding against a federal agency. United States ex
rel. TVA v. Easement & Right of Way, 204 F. Supp. 837, 839 (E.D. Tenn. 1962).
165 See, e.g., United States v. Civil Aeronautics Bd., 511 F.2d 1315 (D.C. Cir. 1975)

(hearing case without addressing jurisdiction).
166 See United States v. FMC, 694 F.2d 793, 794-95 (D.C. Cir. 1982) (en banc) (per

curium) (reprinting panel opinion).
167 Id. at 810.
168 See id.
169 Id.
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heard challenges brought by the DOJ on behalf of the "United
States" (and other interested agencies) against decisions of the
Interstate Commerce Commission 170 and the Civil Aeronautics
Board. 171

The line of cases suggesting that a policy dispute suffices to
grant the executive a ticket into court was largely called into doubt
by a 1995 Supreme Court decision. 172 The Court rejected the
argument that the director of an agency with a disagreement
about a Benefits Review Board Board's decision was a "person
aggrieved" within the meaning of a statute authorizing judicial
review of such decisions. 73  Although formally a statutory-
interpretation decision, the Court made several observations with
constitutional undertones. Importantly, the Court distinguished
United States v. ICC, describing the United States' role in that
case as a market participant, perhaps even in "a nongovernmental
capacity," which "must be sharply distinguished from the status of
the Government as regulator or administrator."1 74  The Court
noted that interagency litigation to enforce a "policy interest"
would invoke the latter status-the government's interest as
regulator or administrator. The Court concluded, "To acknowledge
the general adequacy of such an interest would put the federal
courts into the regular business of deciding intrabranch and
intraagency policy disputes-a role that would be most
inappropriate."'1 75 Since 1995, the D.C. Circuit has adopted a
narrower construction of judicial-review statutes 76 and of agency
standing to challenge the actions of another agency. 77

170 United States v. ICC, 417 F. Supp. 851 (D.D.C. 1976), affd sub nom. Nat'l

Classification Comm. v. United States, 430 U.S. 961 (1977).
171 United States v. Civil Aeronautics Bd., 511 F.2d 1315, 1317-18 (D.C. Cir. 1975)

(hearing, without addressing jurisdiction, challenge brought by Departments of Justice and
Transportation to the Board's approval of anticompetitive agreements among airlines as
contrary to the "public interest").

172 OWCP v. Newport News Shipbuilding & Dry Dock Co., 514 U.S. 122 (1995).
173 See id. at 125-30.
174 Id. at 128 & n.3.
175 Id. at 128-29.
176 E.g., Nat'l Ass'n of Sec. Dealers, Inc. v. SEC, 431 F.3d 803, 810 (D.C. Cir. 2005).
177 E.g., In re Sealed Case, 146 F.3d 1031, 1032 (D.C. Cir. 1998) (Silberman, J., concurring

in the denial of rehearing in banc).

1248 [Vol. 47:1217
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The final type of intrabranch litigation arguably occurs when a
federal employee or officer sues the government based on a matter
arising out of the performance of the officer's duties. Courts
routinely hear such disputes when the officer appears in a
personal capacity, such as when the officer alleges discrimination
that causes some adverse employment action. 178 In 1924, for
instance, a disbursing officer's salary was reduced by a deduction
ordered by the Comptroller General. The officer, understandably
unhappy at his reduced salary, brought a mandamus petition to
require the disbursing officer-himself-to pay him his full salary.
Although the court described the case as a "comic opera," noted the
"apparent absurdities," and made the obligatory reference to Dr.
Jekyll and Mr. Hyde, it ultimately rejected the government's
motion to dismiss and granted the requested mandamus. 79

In contrast, however, the courts are far less willing to entertain
a suit when the only injury alleged is to one's official capacity. For
example, an employee of the Department of State sued his
employer on the theory that the appointment of a senator to be
Secretary of State violated the Constitution, and that he was
suffering an injury by being required to follow orders that derived
from unconstitutionally appointed leadership. The court had little
difficulty dismissing the employee's claim as nonjusticiable 8 0

D. WHAT DOES IT ALL MEAN?

Courts and commentators have proposed several theories for
squaring these cases with the general proposition that no entity
can sue itself. But each offered rationale has limitations that
prevent it from satisfying.

1. Presence of a Real Party in Interest. One possibility is that
behind the caption in each case is a private party as the real party

178 See Kelley, supra note 4, at 1213 (explaining significance of officer appearing in

personal versus official capacity).
1v9 Wylly v. McCarl, 2 F.2d 897 (D. Mass. 1924), affd, 5 F.2d 964, 965 (1st Cir. 1925)

(emphasizing that the Comptroller General was also a named respondent).
180 Rodearmel v. Clinton, 666 F. Supp. 2d 123, 131 (D.D.C. 2009), appeal dismissed for

lack of jurisdiction, 130 S. Ct. 3384 (2010).



GEORGIA LAW REVIEW

in interest.181 The Court's decision in United States v. ICC,
emphasized the presence of private railroads, "the real parties in
interest."'18 2 But the facts and holdings of many cases do not fit
neatly (if at all) within this paradigm. 83  Although some
commentators have described United States v. Nixon as a suit
against "President Nixon in his private capacity,"'8 4 this does not
seem to have been the way the Supreme Court viewed the case.
Moreover, this explanation loses much of its force when one
considers that the dispute in that case was the propriety of
President Nixon's invocation of the Executive Privilege-a
constitutionally grounded privilege that attaches only to the
Executive Branch.185

The real-party-in-interest rationale also succumbs to a more
fundamental problem. Why should the interests of an absent
private party be litigated by nonadverse parties? Indeed, that
some absent party's interests are being adjudicated is an
argument against justiciability. 8 6  Instead, judicial resolution
should wait until the outside party can participate, lest that party
be prejudiced by an adverse precedent obtained through litigation
missing an outside perspective.

2. Presence of an Independent Agency. Another popular
explanation is that litigation is permissible only when one of the
parties is an "independent agency" that does not answer directly to
the President.'87 The usual definition of "independent agency" is

'l8 See Constitutionality of Nuclear Regulatory Comm'n's Imposition of Civil Penalties on
the Air Force, 13 Op. O.L.C. 131, 139-41 (1989); Herz, supra note 5, at 940-46.

182 United States v. ICC, 337 U.S. 427, 432 (1949).
183 See Herz, supra note 5, at 941-44.

18 13 Op. O.L.C. at 141; Herz, supra note 5, at 971 n.300.
185 See Herz, supra note 5, at 971 n.300. Herz nevertheless observes that the President

"was a member of the regulated community, subject to the ordinary evidence-gathering
regime of the criminal law," and was involved in that capacity rather than as the elected
head of a branch of government. Id.

18 See id. at 945 (arguing that this approach is "perverse" and "[i]f the United States
actually has a dispute with a private party, then perhaps the Constitution requires it to
litigate against that party rather than against itself').

187 SEC v. FLRA, 568 F.3d 990, 997-98 (D.C. Cir. 2009) (Kavanaugh, J., concurring); 13B
CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3531.11 n.6 (3d ed.
2008); Kelley, supra note 4, at 1213-14; cf. Note, Inter-Agency Legal Disputes, supra note 4,

1250 [Vol. 47:1217
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one with a head that is insulated by statute from removal by the
President, usually absent some showing of good cause. 188 These
agencies are then thought to be more independent of the rest of the
Executive Branch, because they can pursue their regulatory
agenda with a measure of freedom.

Litigation involving independent agencies is, at least formally,
more adverse than litigation solely between components directly
answerable to the President. The leadership of the independent
agency has the formal ability to go "rogue" and resist the general
policies of the President without risking immediate removal. But,
despite this formal independence, political and administrative
pressures keep independent agencies in check.18 9 Moreover, even
pure Executive Branch agencies have some practical measure of
independence that rivals the formal independence of independent
agencies. 190  The practical difference between executive and
independent agencies may be more illusionary than real.

A bigger problem is that the mere presence of an independent
agency has not been held to be a necessary or sufficient
requirement in any of the cases. It is true that independent
agencies are, as a practical matter, more likely to be involved in
interagency litigation, and many (although not allI 91) of the cases
where agencies have been adverse involved an independent
agency. But it would be a mistake to treat a practical prerequisite
as a constitutionally sufficient condition to suit.

Even if independent agencies have a degree of formal
autonomy, justiciability problems remain. As discussed further
below, one fundamental flaw with interagency disputes over

at 1595-96 (arguing that even agencies under the direct control of the President should be
permitted to litigate against each other).

188 See Free Enter. Fund v. Public Co. Accounting Oversight Bd., 130 S. Ct. 3138, 3153

(2010); Herz, supra note 5, at 952.
189 Herz, supra note 5, at 952-53.
190 Id. at 952-54 (arguing that the difference between independent agencies and executive

branch agencies "looks bigger than it is"). Empirical research also indicates that agency

structure depends on factors such as the President's popularity, the strength of the
congressional majority, and whether the President and Congress are of the same party. See
DAVID E. LEWIS, PRESIDENTS AND THE POLITICS OF AGENCY DESIGN 58-69 (2003).

19, E.g., TVA v. EPA, 278 F.3d 1184, 1197 (11th Cir. 2002), withdrawn, 336 F.3d 1236
(11th Cir. 2003).
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regulatory policy is that both agencies rely on the same interest-
that of the United States. This reasoning applies equally to
independent agencies. Even if they are adverse in the sense that
their disagreements cannot be resolved administratively, they are
still just competing voices of the same government.

3. The Nixon Test. Several courts interpret United States v.
Nixon as setting forth a two-part test: (1) "whether the issue is
traditionally justiciable" and (2) "whether the setting of the
dispute demonstrates true adversity between the parties."192 The
most jurisdiction-friendly decisions apply this test and find
jurisdiction even in regulatory or policy squabbles between
agencies.193 But this test is based on a misreading of Nixon and
cannot be squared with basic principles of justiciability.

To begin, the Supreme Court never actually articulated this
"test." The Court never, for instance, described any aspect of the
test as necessary or sufficient to justify federal court jurisdiction.
Rather, the Court pointed to several features that were enough
under the facts of the case to create a justiciable controversy. But
many of these (such as the fact that the case was ancillary to "a
federal criminal prosecution," which clearly involves a private
litigant adverse to the government) failed to make it into the test's
formulation.

194

Moreover, the test relies on a functionalist approach to
justiciability that has been severely eroded at best-or, more
likely, outright rejected-by subsequent Supreme Court case
law.195 Lujan and its progeny do not ask whether the totality of

192 TVA v. EPA, 278 F.3d at 1197; see also Steinberg, supra note 4, at 337.
193 E.g., TVA v. EPA, 278 F.3d at 1197.
194 See Nixon, 418 U.S. at 697.

195 See Hein v. Freedom From Religion Found., Inc., 551 U.S. 587, 611 (2007) (plurality
opinion) ("By framing the standing question solely in terms of whether the dispute would be
presented in an adversary context and in a form traditionally viewed as capable of judicial
resolution, Fast 'failed to recognize that this doctrine has a separation-of-powers
component, which keeps courts within certain traditional bounds vis-A-vis the other
branches, concrete adverseness or not.'" (quoting Lewis v. Casey, 518 U.S. 343, 353 n.3
(1996))); Valley Forge Christian Coll. v. Ams. United for Separation of Church and State,
Inc., 454 U.S. 464, 471 (1982) ("The requirements of Art. III are not satisfied merely
because a party requests a court of the United States to declare its legal rights, and has
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the circumstances support jurisdiction. Rather, they insist that
litigants show a particular type of injury that the courts can
remedy in a particular way.

The difficulty with the functional approach to Nixon is
underscored by the illusory nature of the test in practice. Even
though the Nixon Court justified jurisdiction by emphasizing the
"uniqueness of the setting" and the "unique facts of this case," the
test gleaned from that case would virtually always support
jurisdiction. For the first part of the test, courts ask whether a
particular controversy is justiciable by considering the nature of
legal questions raised. But this "misses the point."196 Framed this
way, courts will inevitably conclude that the traditional role of
courts is to decide questions of law. 197  The judiciary is
undoubtedly the final arbiter of constitutional meaning, but this
does not give it a license to consider constitutional questions
absent a live case. The more relevant inquiry considers the
manner in which the question is presented and asks whether the
nature of the proceeding and the parties involved is "of the sort
traditionally... resolved by, the judicial process."198

The second prong of the test-whether the setting demonstrates
sufficient adverseness-is also illusory in practice. By definition,
if the court is asked to resolve a question, some adverseness exists,
even if it is feigned. But this is hardly enough to justify standing
under modern law. 199 Nor should courts simply take the word of
the parties that they are at odds. Given the way in which the
Nixon test can be and has been manipulated to support
unwarranted exercises of judicial power, if ever there were an

couched that request for forms of relief historically associated with courts of law in terms
that have a familiar ring to those trained in the legal process.").

196 Herz, supra note 5, at 969.
197 See United States v. FMC, 694 F.2d 793, 810 (1982) (en banc) (per curium) ("This

dispute... raises issues that courts traditionally resolve and the setting
assures ... concrete adverseness." (reprinting original panel opinion)).

198 Vt. Agency of Natural Res. v. United States ex rel. Stevens, 529 U.S. 765, 774 (2000)
(quoting Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 102 (1998)) (internal quotation
marks omitted).

199 See generally Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992).
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example to justify the Court's recent turn towards rigid rules of
justiciability, the manipulable and meaningless Nixon test is it.

4. Herz's Test. The final possible rule comes from Professor
Herz, who criticizes each of these justifications for intrabranch
litigation.200  Rejecting each, he believes that any effort to
articulate an Article III limit on agency litigation is doomed. 20 1 In
Herz's view, it is "absurdly formalistic" to describe the United
States as "one person as a litigant" in light of the varied interests
of the government. 20 2  Instead, Herz argues, "if an
intragovernmental dispute has actually reached the courts, that
very fact indicates that there is concrete adversity sufficient to
satisfy article III."203 Herz does express reservations motivated by
concerns over presidential (rather than judicial) power if certain
types of policy disputes spill over into courts. Although I agree
that Article II may be relevant to the inquiry, I take up Herz's
implicit challenge to defend the role of Article III in such matters,
with the benefit of an additional two decades of case law and
scholarship.

204

5. A Different View. Each approach to interagency litigation
offered so far-a real party in interest, the presence of an
independent agency, the Nixon test, and the Herz approach-is
unsatisfying. Instead, I propose that the justiciability of
interagency litigation depends on whether the interests asserted
by the competing parties are sovereign or proprietary.20 5 Although
disputes between agencies asserting proprietary injuries are

200 Herz, supra note 5, at 941-55, 969-70.
201 See id. at 971, 990.
202 Id. at 906; cf. Albert & Simon, supra note 4, at 549 (arguing that, because the Court

has approved of independent agencies, "it is implausible to view article II as a general bar
against adjudication of legal disputes" within the Executive Branch).
203 Herz, supra note 5, at 898.
204 See also Kelley, supra note 4, at 1213.
205 13B WRIGHT ET AL., supra note 187, § 3531.11 ("For some purposes, it is convenient to

approach the standing of the United States by distinguishing sovereign, proprietary, quasi-
sovereign, and private interests."); Flast v. Cohen, 392 U.S. 83, 119 n.5 (1968) (Harlan, J.,
dissenting) (marking "the distinction between the personal and proprietary interests of the
traditional plaintiff, and the representative and public interests of the plaintiff in a public
action. I am aware that we are confronted here by a spectrum of interests of varying
intensities, but the distinction is sufficiently accurate, and convenient, to warrant its use at
least for purposes of discussion.").
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