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28 CLEVELAND STATE LAW REVIEW [Vol. 25:1

It is not necessary that it become finally impossible to further ad-
minister the college in exact compliance with the wishes of the
testator. Where, as here, it is evident to the trial court that the
operation of the trust has failed to fulfill the general charitable
intention of the settlor, and the only possibility is that the situa-
tion will become worse in the future, the court is justified in ap-
plying the doctrine of cy pres on the basis of impracticability .13

Dunbar is essentially a vote against paying unquestioning homage
to testamentary schemes under circumstances where dead hand control
leaves present needs unanswered.!® Entities, systems, and customs
ordinarily become obsolete long before they disappear altogether. Cling-
ing to a rigid standard of impossibility or impracticability can render
charity less adaptable than changing conditions demand. It may be that
“failure” is a misleading term for the condition that must exist before a
court will consider an application for deviation or cy pres.

The concept of general charitable intent is the other component of
cy pres that has received a variety of treatment from state to state. The
general rule in most jurisdictions is that an overriding general benevo-
lence will be presumed, thus justifying retention of the trust corpus for
some related charitable use, unless the testator has exhibited unalter-
able opposition to all but a pet charity or has provided for a gift-over.!32
Disagreement exists as to whether a gift-over should operate automati-
cally or merely be weighed as but one factor negating a general chari-
table intent. A look at the discrimination cases that have contained
gifts-over suggests that, standing alone, such gifts will not necessarily
preclude further inquiry by a court.!3

In Connecticut Bank & Trust Co. v. Johnson Memorial Hospital '3
where a testatrix created a trust fund to underwrite the expenses of “Cau-
casian” patients in a designated hospital room, it was provided that the
trust property should become part of the residue of her estate in the
event that the trust terms were held to “violate any law.” The residue
was itself dedicated to the use of a number of charitable organizations.
The executor of the will brought an action to obtain a construction of
the trust provisions, particularly the legality of the racial restriction.
Once the court had determined that nonwhites could not properly be

130 Id. at 334, 461 P.2d at 32.

131 But see Estate of McKee, 378 Pa. 607, 108 A.2d 214 (1954), where the court would
not apply cy pres to a plan to establish a naval academy for poor male orphans. Instead, the
trustee was directed to spend five years seeking supplementary financial support for the
proposed scheme.

132 See Connecticut Bank & Trust Co. v. Cyril & Julia C. Johnson Memorial Hosp.,
30 Conn. Supp. 1, 294 A.2d 586 (Super. Ct. 1972); Evans v. Abney, 224 Ga. 826, 165
S.E.2d 160 (1968), aff'd, 396 U.S. 435 (1970); Evans v. Newton, 220 Ga. 280, 138 S.E.2d
573 (1964), rev’'d, 382 U.S. 296 (1966); Board of Trustees of York College v. Cheney, 158
Neb. 292, 63 N.W.2d 177 (1954); In re Syracuse Univ., 3 N.Y.2d 665, 148 N.E.2d 671,
171 N.Y.S.2d 545 (1958). See also RESTATEMENT (SECOND) OF TRusTs § 401 (1959).

133 Generally, however, the gift-over is controlling. See cases collected in A. Scorr,
supra note 6, § 399.2, at 3094 n.384.

134 30 Conn. Supp. 1, 294 A.2d 586 (Super. Ct. 1972).
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denied access to the trust benefits, it framed the issue remaining before
it as follows:

The essential question is whether the testatrix would have pre-
ferred the alternative disposition to the charities listed in the
residuary clause over the establishment of the hospital trust
without the racial limitation. In this case, no other evidence
having been presented, the court is confined to the will in at-
tempting to ascertain her intentions. If the gift-over provision
was meant to be an expression of her preference, it must be re-
spected.!3

The court ultimately gave effect to the gift-over, emphasizing that the
alternative beneficiaries were also charitable, thus suggesting that a
gift-over to a private party might elicit a different result.

If a gift-over is no more than evidence of a limited charitable in-
tent, estate planners should wonder how they can draft an instrument
with confidence that their instructions will be followed.!* The Con-
necticut Bank court acknowledged that it was heavily influenced by the
“violate any law” clause which specifically anticipated the precise rea-
son for trust failure. An attorney could easily predict the likely consti-
tutional causes for failure of an exclusionary trust and link those causes
to the operation of the gift-over. But if the potential causes of trust
failures are spelled out too minutely, a court may hold that only those
causes will activate the gift-over.!3” Finally, the absence of a gift-over
will be taken as positive evidence of a general charitable intent.!3®

The necessity of a general intent is being subjected to reevaluation.
In Pennsylvania, a statute permits application of cy pres whether the
donor’s intent was “general or specific.”’3® Professor Bogert recom-
mends that other states follow the Pennsylvania example or that they
adopt a presumption that a general charitable intent is extant unless
expressly denied by the settlor.!® The reply could certainly be made
that this would amount to a serious diminution of the philanthropist’s
prerogative, but the effect would be felt more in the realm of theory
than actual practice, for the courts have been notably resourceful in
finding a general intent. If anything, there is often a fictional quality
to the entire process of answering questions about the donor’s prefer-
ences when the donor probably never formed any such preferences.!®!

135 Id. at 8, 204 A.2d at 581 (emphasis added).

138 See glso Trammell v. Elliot, 230 Ga. 841, 848, 199 S.E.2d 194, 199 (1973):
Other evidence supportive of the establishment of a specific and exclusive in-
tention was also absent from the will, for there was no provision in the devise,
for example, for a reverter clause or an alternative gift over in the event of a fail-
ure of the grant.

137 E.g., Brice v. Trustees of All Saints Memorial Chapel, 31 R.1. 183, 76 A. 774 (1910).

138 See cases collected in G. BoGeRT, supra note 23, § 437, at 426 n.33.

13% 90 Pa. ConsoL. STAT. ANN. tit. 20, § 6110 (1972).

140 G. BogEerT, supra note 23, § 436, at 424.

14 In some instances, long-dead testators have been vested by the court with exalted

qualities, but alas victimized by the unenlightenment of their times:

Given everything we know of Mr. Girard, it is inconceivable that in this changed
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When the controlling will is silent on trust failure, the claims against
a general intent are not so much spurious as meaningless. Arguing as
adversaries to charity, unsupported by countervailing public policies
(unless the complainants are now helpless dependents of the deceased),
the challengers engage the court in hypothecation in the name of pre-
serving the testator’s wishes. Given the guesswork involved and recog-
nizing the predilection for saving property for charity, this use of over-
burdened judicial resources hardly seems worth the effort. It would be
preferable to identify precisely what an estate planner must do to avert
the application of cy pres and retain property for public use if those
steps are not taken.

Only twice in recent years has a general charitable intent been found
absent when trusts have been unenforceable as written on account of racial
or religious discrimination.!? The more questionable decision was ren-
dered in La Fond v. City of Detroit,'*® which concerned a one-sentence
residuary bequest.!** When the Detroit Common Council resolved to
accept the bequest (about $25,000) only if the proposed Sagendorph
Field could be available to all children irrespective of color or creed,
litigation subsequently ensued to determine whether the testatrix had pos-
sessed an overriding charitable sentiment and thus would have preferred
an integrated playground over failure of the gift. The lower court char-
acterized the words “for white children” as words of command that pro-
hibited a finding of general intent and held the gift void, thereby per-
mitting it to pass intestacy to the heirs of the testatrix. The Michigan
Supreme Court deadlocked four to four resulting in an affirmation of
the lower court decision. The opinion for the justices opposed to apply-
ing cy pres displayed a conceptual rigidity that has virtually disappeared
from analogous cases:

There is nothing in the will nor in the record disclosing a more
general purpose than the specified purpose — a playfield for
white children — and there is nothing in the will or record which
in the slightest way indicates deceased desired the money to be
applied to any other purpose than a “playfield for white chil-
dren.”14

world he would not be quietly happy that his cherished project had raised its
sights with the times and joyfully recognized that all human beings are created
equal.

Pennsylvania v. Brown, 392 F.2d 120, 125 (3d Cir. 1968).

142 Connecticut Bank & Trust Co. v. Cyril & Julia C. Johnson Memorial Hosp., 30 Conn.
Supp. 1, 294 A.2d 586 (Super. Ct. 1972), is omitted here because the gift there was al-
lowed to fail due to a gift-over, also in favor of a charitable beneficiary. Thus, the case
does not appear to represent a situation where general charitable intent was declared
missing.

143 357 Mich. 362, 98 N.W.2d 530 (1959).

144 The balance of my estate after deducting the above bequests is to be given to
the city of Detroit, Wayne county, Michigan for a playfield for white children,
and known as the “Sagendorph Field.”

Id. at 363, 98 N.W.2d at 530.

145 Id. at 367, 98 N.W.2d at 532-33.
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Presumably, the quoted passage was designed to uphold the inviola-
bility of two legal constructs: the written instrument and the testa-
mentary prerogative. The former objective was likely achieved, although
at the expense of losing the legacy for the community. As for the sec-
ond construct, La Fond adequately demonstrated the disutility of dis-
putes about general charitable intent. The testatrix’s relatives, the
champions of her donative rights, argued that she was motivated by
“hatred for children of all races except white,”1%® that her “intentions
were more of a striking back at the Negro population than as a charita-
ble effort,”'*" and that at the same time she was striving to keep her
property from her legal heirs. The justices for affirmance agreed with
none of this, but still concluded that Mrs. Sagendorph’s racial restric-
tions were central to her dispositive scheme. As a result, the legacy
passed to the heirs and the memorial for the deceased’s husband, which
all the justices believed the playfield was to be, was never created — a
resolution that hardly graced the testatrix, advantaged the community,
or facilitated the flow of wealth toward eleemosynary use.

This is not to say that in the final analysis the La Fond court was surely
wrong about the testatrix’s preferences. Rather, the defect in the deci-
sion is in its process, in its presumption that charitable trusts will fail
when their initial plan is obstructed unless a case can be made out for
preservation. In this respect, La Fond flows against the current of recent
authority that salvages charitable trusts whenever feasible.

The other recent discriminatory trust case in which a general chari-
table intent was found absent was Evans v. Abney,'*® another in the
series of actions regarding the will of Senator Augustus Bacon, discussed
earlier. After the attempt to remove state involvement from the man-
agement of the trust property by replacing the municipal authorities
with private trustees was thwarted by the Supreme Court in Evans v.
Newton,'* the successor trustees moved to have the trust declared un-
enforceable, so that the trust property would revert to the testator’s
heirs. The Georgia Supreme Court affirmed a lower court decision grant-
ing the request, rejecting the contentions of both the state attorney gen-
eral and the black intervenors that cy pres should be employed to sal-
vage the trust. The United States Supreme Court affirmed.!s

Unlike La Fond v. Detroit, the trust instrument in Evans presented
the court with a clear insight into the opinions of the testator on the ex-
act issue at bar!®' as well as some unequivocal language about the
propriety of swerving from his trust directions. Purely from the per-
spective of trust law, the Bacon will would seem to have offered suf-

146 [d. at 367, 98 N.\W.2d at 532.

147 Id

145 994 Ga. 826, 165 S.E.2d 160 (1968), aff'd, 396 U.S. 435 (1970).
149 389 U.S. 296 (1966).

150 396 U.S. 435 (1970).

151 294 Ga. 826, 830, 165 S.E.2d 160, 164 (1968):

I am however, without hesitation in the opinion that in their social relations the
two races should be forever separate and that they should not have pleasure or
recreation grounds to be used or enjoyed, together and in common.
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ficient information to justify the conclusion of the Georgia courts, al-
though it was not necessarily the only conclusion impelled by the totality
of the evidence.!5?

The constitutional ramifications of the Supreme Court’s decision un-
derstandably provoked a wealth of commentary, much of which is be-
yond the scope of this article. What is of importance here is that Evans
v. Abney confirmed the primacy of the state courts in nonconstitutional
trust and probate questions. The applicability of cy pres in any given
case, according to Evans, is a local determination that the Supreme
Court will not disturb — a rule that the high Court indicated it would have
adhered to had Evans been decided differently in Georgia: “Nothing we
have said here prevents a state court from applying its cy pres rule in a
case where the Georgia court, for example, might not apply its rule.”'54
The action, then, regarding cy pres is in the state courts.

B. Deviation

Deviation,'®> also referred to as “approximation” and “modifica-
tion,” is a mechanism that has increasingly converged with cy pres,
though its origins and formalities of usage are quite distinguishable,
often in important respects. In contrast to cy pres, with its unfortunate
identification with prerogative cy pres and its checkered pattern of ac-
ceptance, deviation emanates from the general equitable powers pos-
sessed by the courts as they oversee trusts, both charitable and private.!%¢
Deviation theoretically entails a more limited alteration in the original
trust plan than does cy pres because it countenances changes in the

152 The will had been executed in 1911, and reserved a life estate in the land known
as Baconsfield for the testator’s wife and daughters so that title would not pass to the
city until the death of the survivor of them. Allowing the land to be withdrawn from
public use 50 years after it had been acquired by the city (which had purchased the inter-
est of Senator Bacon’s surviving daughter in 1920) sets a potentially ruinous precedent
for charitable beneficiaries who might similarly discover that changing social values had
left them in violation of trust terms after years of operation. An analogy to the Rule
Against Perpetuities suggests itself — perhaps a statute permanently retaining property
for charitable purposes after it has been so used for a stated number of years.

153 E.g., Bogen, Evans v. Abney: Reverting to Segregation, 30 Mp. L. Rev. 226 (1970);
Lathrop, The Fourteenth Amendment’s Effect Upon State Laws Governing the Use of
Land: A Comment on Evans v. Abney, 55 MarQ. L. Rev. 511 (1972); Note, Reversion of
a Public Park in Lieu of Integration: A Disadvantage of the Freedom of Testation, 24
Sw. L.J. 717 (1970); Comment, Reversion of Racially Discriminatory Trusts, 84 Harv. L.
Rev. 54 (1970); Comment, Constitutional Law Estates — Reversion of the Res of a Charita-
ble Trust, 2 LovorLa U. Cui. L.J. 390 (1971); Case Comment, Constitutional Law — State
Action and the Fourteenth Amendment, 46 NotrRe Dame Law. 399 (1971); Recent De-
velopments, Constitutional Law, The Equal Protection Clause as Applied to Reversions
of Charitable Trusts, 32 Ouio St. L.J. 181 (1971).

154 306 U.S. at 447.

155 RESTATEMENT (SECOND) oF Trusts § 381 (1959):

The court will direct or permit the trustee of a charitable trust to deviate from a
term of the trust if it appears to the court that compliance is impossible or illegal,
or that owing to circumstances not known to the settlor and not anticipated by
him compliance would defeat or substantially impair the accomplishment of the
purposes of the trust.

158 Sge generally A. Scor, supra note 6, § 381, at 2983.
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management of the trust rather than in its ultimate purpose.'” By char-
acterizing an intrusion into a charitable trust as a deviation, rather than
cy pres, a court is thus drawing from a deeper well of legitimacy to ef-
fect, ostensibly, a lesser change in the dispositive instructions.

When employing deviation there is no need to search for a general
charitable intent because no change in specific intent is contemplated,
save for a reworking of administrative details. Nor does the presence of
a reverter or gift-over prevent a court from utilizing deviation, again
because the primary purpose of the trust remains capable of fulfillment
after its method of accomplishment has been altered. For these reasons
it is somewhat regrettable that, from the standpoint of technical preci-
sion, trust deviation and cy pres are often treated identically.!5

In the discrimination cases, the proposed change in the trust instru-
ment is usually the deletion of the words of racial or religious classifica-
tion. Obviously, there is a significant difference in holding that “white
only” is an administrative detail instead of a dominant element in the
fabric of a trust. Practically speaking, the ultimate outcome of a given case
may not be affected by the blurring of this difference,'™® but it should
be understood that the task of counsel looking to preserve a charitable
trust will be demonstrably easier if the results of cy pres can be achieved
by proving the requirements for deviation.

CONCLUSION

A settlor cannot expect racially discriminatory provisions in a trust to
operate, although provisions which discriminate in favor of a religion
may be sustained under certain circumstances. As to discriminatory
race provisions in a trust, the elimination of such provisions on constitu-
tional grounds, or as a result of the application of the trust law doctrines
of voiding conditions, cy pres, or deviation may not mean that the trust
will terminate. Instead, the trust may continue without the offensive
provisions if enough of a trust purpose can be salvaged to justify con-
tinuation. There is a great hesitation on the part of courts to terminate
charitable trusts. Nonetheless, there is still the possibility that the elimi-
nation of racial provisions which discriminate may cause the trust to
fail and the trust property to revert to the settlor, to the settlor’s heirs,

157 RESTATEMENT (SECcOND) oF Trusts, Explanatory Notes § 381, Comment a at 273

(1959):
The rule stated in this Section has to do with the powers and duties of the trustees
of charitable trusts with respect to the administration of the trust; it has to.do with
the methods of accomplishing the purposes of the trust. The question of the ex-
tent to which the court will permit or direct the trustee to apply the trust property
to charitable purposes other than the particular charitable purpose designated by

the settlor where it is or becomes impossible or illegal or impracticable to carry

out the particular purpose involves the doctrine of cy pres . . . .

158 See generally Reed v. Eagleton, 384 S.W.2d 578, 585 (Mo. 1964). Cases which
recognize that finding a general charitable intent is unnecessary are, Essex County Bank
& Trust Co. v. Attorney Gen., 351 Mass. 701, 220 N.E.2d 926 (1966); Craft v. Schroyer,
81 Ohio App. 253, 74 N.E.2d 589 (1947).

1% “I'T]his is sometimes described as cy pres, sometimes as deviation. But the label is

not important. The power and its application are.” Bank of Delaware v. Buckson, 255
A.2d 710, 716 (Del. Ch. 1969).
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or to pass to the parties designated in the trust as a gift-over. A careful
draftsman can ensure termination of the charitable trust if he is told by
his client that an instrument of trust must contain a racially discrimina-
tory provision but the objective is a gift-over of the trust property to
designated parties if (indeed, when) the discriminatory provision should
fail. Such a client would be best advised to eliminate the racially dis-
criminatory provision, or to plan on the gift-over.

APPENDIX
SurvEy oF RECENT DECISIONS

Thus far, the components of the discriminatory charitable trust and
resultant litigation have each been examined in isolation. In order to
convey a working perspective for the attorney in a particular jurisdic-
tion, there follows a survey of those jurisdictions that have had occasion
to pass judgment on exclusionary philanthropy in recent years. A few
states have confronted the problem more than once and the evolution
and clarification that have occurred within these jurisdictions are as il-
luminating as interstate differences. Some of the following cases have
already been considered in part and those discussions will not be re-
peated in detail.

Delaware. Bank of Delaware v. Buckson'®® concerned a trust created
to provide one college scholarship each year for a white male graduate
between 17 and 21 years of age from any Wilmington high school. The
recipient was to be selected by a three-person committee consisting of
the Chief Justice of the state supreme court, the principal of Wilmington
High School, and the president of the bank serving as the testator’s trus-
tee, or their successors in office {(or named alternative parties). The
trust began operation in 1933, and the committee was always composed
of the Chief Justice,'®! the principal, and officers of the bank; only the
applications of white students were accepted until the trustee initiated
an action seeking instruction on the validity of the white-only require-
ment.

Buckson discussed whether the makeup of the selection committee
permeated the trust with sufficient state involvement to violate the four-
teenth amendment but never decided the matter. Instead, the court con-
cluded that it was prohibited by the rationale of Shelley v. Kraemer!'®?
from issuing a judicial order that would contravene the Constitution.!®

1 1.

161 The presence of the Chief Justice on the committee might have raised some inter-
esting questions had the case been appealed. Additionally, the Chancellor, author of the
Buckson opinion, was a designated alternate for the committee. No chancellor, however,
ever actually served as a member of the committee.

162 334 U.S. 1 (1948).

183 These rulings by the highest courts in our Country and State quite clearly limit
this Court in what instructions it may give the Trustee. The short of it is that
the Court may not advise the Trustee to reject applications from non-whites be-
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By focusing on the role of the judiciary rather than the workings of the
trust, Buckson made state action an inevitable consequence of obtaining
judicial assistance in the maintenance of a trust. The logic of this po-
sition, if adhered to, would similarly bind the state courts whether the
trust was charitable or private, whether the testamentary disposition was
by trust, gift or otherwise, and whether the excluded class was measured
by religion, race or any other constitutionally forbidden classification.
At least in the context of racial discrimination, later cases, as will be
seen, show that Delaware has not retreated from the reasoning of Buck-
son.

The court’s declaration on judicial state action meant that the trust
could not be enforced as written. To determine what instructions it
would give the trustee, the court looked to see if deviation or cy pres,
which it regarded as fungible concepts, were applicable. Recounting
the changes in the social order that had transpired since the settlor’s
death,'®4 the court concluded that deviation was warranted. The court
also observed that the testator had exhibited a general charitable intent,
which was technically superfluous to the application of deviation.

Buckson created confusion when it embarked on a discussion of state
action other than judicial. There would seem to be no need to find
both elements once judicial state action had bound the court’s hands.
The confusion was not altogether alleviated in subsequent cases.

In In re Will of Potter'® the testator, who had died in 1843, left a
testamentary trust for the benefit of “poor white citizens of Kent Coun-
ty.” When the State Department of Public Welfare referred a black
applicant to the trust agent, the latter party petitioned the court for
instructions, in particular to find out whether continued rejection of
black applicants would be unconstitutional.

The Potter court reiterated the Buckson position that the court could
not constitutionally order discrimination, but also took the position that
a solely private trust could constitutionally discriminate.’®® The court
further postulated that the Potter trust itself could have remained pri-
vate if the Chancellor “had become relegated to purely administrative
acts, such as the appointment of successor trustees when required so as

cause such advice would amount to state (judicial) enforced discrimination in vio-

lation of the Fourteenth Amendment.
255 A.2d at 715.

164 Sixty-one percent of the students in Wilmington’s high schools were black at the
time of the Buckson litigation, as was the principal of Wilmington High School — a mem-
ber of the selection committee.

165 275 A.2d 574 (Del. Ch. 1970).

166 See Guillory v. Administrators of Tulane Univ., 212 F. Supp. 674 (E.D. La. 1962),
where black applicants who had been denied admission to Tulane University because of
their race had sought injunctive and declaratory relief that would permit their enrollment.
The school’s administrators were willing to admit the black applicants but averred that
they were precluded from doing so by the terms of a trust that had been incorporated into
the University charter. The court concluded that Tulane was a private school with insuf-
ficient state connection to violate the fourteenth amendment. Yet the court also held
that, in view of Shelley v. Kraemer, 334 U.S. 1 (1948), and Barrows v. Jackson, 346
U.S. 249 (1953), the court would not be able to enforce the racially exclusionary provisions
in the trust if Tulane officials chose to ignore them. The University subsequently opened
its facilities to black students.
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to ensure continuance of trust purposes and approval of trustee ac-
counts.”’® (The Chancellor had appointed all trustees and agents since
the inception of the trust, although the trust had directed a different
method of selection.)

Apparently Potter differentiated between the limited judicial role of
which it approved and an outright order enforcing discrimination. This
is not consistent with Shelley v. Kraemer, upon which Potter relied.
Just as Shelley prohibited judicial support of a purely private coven-
ant, it would seem evident that a chancery court could not, to use the
court’s words, “ensure continuance of trust purposes” if the trust ex-
cluded non-whites. Nonetheless, the Potter court attempted to set some
limits on the judicial state action doctrine in Delaware and accordingly
laid down a foundation of dictum for future cases.

In Potter itself, the court found sufficient state action, primarily ju-
dicial, to establish a violation of the fourteenth amendment. It was
noted that the state legislature had occasionally enacted special statutes
to facilitate trust operation, that the state owned 49 percent of the out-
standing stock in the bank currently serving as trustee, and that state
agencies channelled applicants for trust monies to the trust agent. But
the court especially emphasized the significance of the Chancellor’s in-
volvement in supervision of the trust.1¢

The court then determined that cy pres and deviation (treated fungi-
bly, as in Buckson) would be employed to preserve the trust after the
racial limitations were excised. Potter also discussed changing social
circumstances to provide a perspective on the testator’s intent. As the
court seemed to be operating more in terms of cy pres than deviation,
the search for general intent was procedurally sound.

In Milford Trust Co. v. Stabler,'® the Chancellor’s concise opinion
proclaimed that “[by] now the law against discrimination is settled be-
yond argument.”’’® The testator in Milford had established a trust to
provide educational opportunities for “white boys and girls.” From
1939, the trust was specifically used to furnish scholarships for gradu-
ates of a public high school.

Milford, which was decided by the author of Buckson, seemed to say
that the latter case, rather than Potter, was the definitive statement in
Delaware on judicial state action. The retrenchment in Potter, permit-
ting some minimum judicial entanglement, did not reappear in Milford.
Instead, the court spoke unequivocally, declaring that a judge “may not
take any judicial action based upon racial discrimination.””! No excep-

167 975 A.2d at 580.

18 [T)he involvement of the Court of Chancery in the supervision and direction
of the administration of the charitable trust set up under the will of Benjamin
Potter is of such an established and pervading nature that such involvement con-
stitutes that type of governmental entwinement with the affairs of a charitable
trust which calls into play the protection of the Fourteenth Amendment.

Id. at 583.

189 301 A.2d 534 (Del. Ch. 1973).

170 Id. at 536.

171 Id. (emphasis added).
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tions were offered. Although Milford allowed that “entirely private”
trusts could constitutionally discriminate, the court defined a private
trust as one “which does not involve, in any way, action by the State
or its agents . . . .12 Milford appeared to say that a racially exclu-
sionary trust would receive no help whatsoever in a Delaware court.
As the court specifically spoke only of racial discrimination, it may be
inferred that the constitutionality of religious or other forms of exclu-
sion were not decided by Milford. Potter, on the other hand, had also
referred to discrimination “for any other unconstitutional or unreason-
able purpose.”!?

Milford also formulated a definition of nonjudicial state action that
widened that concept in Delaware. While in Buckson and Potter, state
participation had been contemplated in the trust instrument, there were
no such orders in the Milford trust. The court, however, found that
the history of the trust administration, particularly of the process by
which recipients were selected, showed that the public school system
had maintained an intricate involvement. Thus, “apart from what an
instrument may say, actual State participation is an independent test of
constitutionality.”'’* This kind of analysis, peering beyond the trust in-
structions “to the way in which its affairs are actually conducted,”’s
provides a safeguard against cases of willful discrimination where the
settlor hopes to circumvent the law with a seemingly neutral trust in-
strument. With state action making racial exclusion illegal, the court
sought and found a general charitable intent, although it declared that
the trust was being preserved by deviation rather than cy pres.

In sum, the Delaware cases stress two significant notions: that ju-
dicial state action prohibits the courts from furthering impermissible
discrimination, and that even unobtrusive forms of state action in trust
terms or actual management can run afoul of equal protection guarantees.

Connecticut. In Daggett v. Children’s Center,'’® a trust fund was es-
tablished for the care of orphans in the New Haven area. The trustees
were to pay the trust income to the managers of a named orphanage,
provided that the managers were all “of the Protestant faith.” The
managers were solely Protestant until 1968 when the state governor
issued an executive order forbidding discriminatory practices by state
agencies. The managers of the orphanage then abandoned the religious
restriction so as not to jeopardize its contractual relationship with the
state welfare commissioner. An action was then instituted by the trust-
ees to obtain the court’s instructions regarding future payments of the
trust funds.

All of the parties had stipulated that the trustees should continue
to contribute to the orphanage, then known as The Children’s Center,

g,

173 275 A.2d at 579.

174 301 A.2d at 537.

175 Id

176 98 Conn. Supp. 468, 266 A.2d 72 (Super. Ct. 1970).
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and the court agreed, relying on what was termed “approximation”
(functionally, cy pres). To support its finding that the original group of
settlors had borne an overriding charitable intent, the court performed
an historical analysis of the circumstances surrounding the orphanage
since its founding, especially the once-pervasive sectarian influence in
custodial child care. Not only had that influence dwindled, but even the
nature and reliance on custodial care itself had been drastically revised.
Therefore, the court concluded, if the settlors had been interested in
aiding deprived children in the manner such aid was administered in
1864, it was reasonable to assume they would have a similar desire in
1970, regardless of the religious affiliation of the Center’s managers.
If philanthropy is to be kept responsive to contemporary public needs,
the Daggett reasoning is sound.

Two years later, Connecticut Bank & Trust Co. v. Johnson Memorial
Hospital " arose in the form of a will construction, and there, as dis-
cussed earlier, the trust was allowed to fail. The testatrix in Connecticut
Bank had created a trust fund to pay the medical expenses of white pa-
tients in a certain hospital room. Not only did the court find sufficient
potential state action to raise a fourteenth amendment violation,'”®
but it was also held that the trust would cause the recipient hospital
to contravene the state constitution and a state public accommodations
law enforced by criminal penalties. These latter considerations appear
in the discriminatory trust cases less frequently than might be expected,
for the very nature of many benevolent entities is to hold out services
to the community at large.!™

As a consequence of the above determinations, the court considered
both deviation and cy pres — properly distinguishing the two — and de-
clined to use them. The reasons have already been stated: the presence
of a gift-over to other charitable purposes, specifically to take effect
upon a finding that the trust was in violation of law. What is notable
about Connecticut Bank is some of its dicta assigning a narrow scope to
the trust saving doctrine of deviation.'®® Although the Connecticut
Bank position is clearly in the minority, at least in discrimination cases,
it is probably correct. Particularly when a trust instrument was recent-
ly drafted, as was the trust here (in 1964), it seems a bit facile to say
that “white only” was a mere incidental or a product of a less tolerant
era.

177 30 Conn. Supp. 1, 294 A.2d 586 (Super. Ct. 1972).

17 The court relied on Simkins v. Moses H. Cone Memorial Hosp., 323 F.2d 959
(4th Cir. 1963), cert. denied, 376 U.S. 938 (1964), where it was held that participation
by a private hospital in the Hill-Burton federal hospital construction program constituted
enough governmental involvement to apply the fourteenth amendment to hospital admis-
sions practices.

17 See Sweet Briar Institute v. Button, 280 F. Supp. 312 (1967), where violations of
the Civil Rights Act of 1964, 42 U.S.C. §§ 2000a-1 to -6 (1970), were alleged but not
adjudicated.

180 This rule of deviation would not authorize the elimination of the restriction to

Caucasians in this bequest because the limited scope of this principle would not

permit the class of beneficiaries to be enlarged to include persons whom the

testatrix intended to exclude.

onn. Supg at 8, 294 A.2d at 592-93.
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Connecticut Bank should be seen as staking out boundaries for the
acceptable use of cy pres and deviation rather than as weakening those
doctrines. The court carefully limited its holding to the facts before it,
and evinced no intention to disturb Daggett. At most, Connecticut
Bank served as a reminder that the testamentary prerogative retains
vitality and will prevail under certain circumstances. In this regard, the
court questioned the obvious judicial willingness to unearth a general
charitable intent,!®! and its skepticism is well-taken. Indeed, judicial
credibility would only be enhanced if the strong preferences for frustrat-
ing discrimination and upholding charitable trusts were more readily
acknowledged.

Georgia. The saga of the Bacon trust has already been recounted,
here and elsewhere. It is ironic that a little over three years after
the lengthy Bacon sequence came to an end in Evans v. Abney,'s?
the Georgia Supreme Court explained in Trammell v. Elliot's® that
Evans had been no more than an exception to the generally successful
use of cy pres to salvage charitable trusts. The testatrix in Trammell
had intended to create scholarship funds at three named Georgia col-
leges for “deserving and qualified poor white boys and girls.” The
executor of her will sought construction and the lower court struck the
racial criterion, using cy pres to maintain the trust property in the public
realm.

On appeal, the state supreme court declared that unconstitutional
government entanglement was present although only one of the three
named universities was a public school. Rather than treat them sepa-
rately, the court apparently regarded the trust fund as unitary and pro-
ceeded on that basis.

The remaining issue was the propriety of cy pres in light of the facts.
The court commendably introduced its analysis with a frank statement of
rules of construction, buttressed by statute, that favored preserving char-
itable trusts and preventing forfeitures.!% Trammell made it plain that
a general charitable intent, sufficient to justify cy pres, would be pre-
sumed, absent an expression of exclusive specific intent that was “clear,
definite and unambiguous.”® Predictably, the appellant relied on
Evans v. Abney in arguing that no general charitable intent existed.
The dispatch with which Trammell distinguished and strictly narrowed

181 Court ought not to attribute to donors a nobility of purpose or loftiness of senti-
ment beyond that warranted by the evidence in order to achieve a result incon-
sistent with their intentions as expressed.

Id. at 11, 294 A.2d at 592-93.

182 994 Ga. 826, 165 S.E.2d 160 (1968), aff’d, 396 U.S. 435 (1970).

183 9230 Ga. 841, 199 S.E.2d 194 (1973).

184 The public policy expressed in these provisions favoring the validation of char-
itable trusts is supported by the long standing rule of construction of this court
by which forfeitures because of restrictive conditions attached to grants or de-
vises of property are not favored, and as well by related Code provisions immu-
nizing such trusts from the Georgia law against perpetuities.

Id. at 846, 199 S.E.2d at 198, construing Ga. Cope ANN. § 85-707 (1970).

185 Id. at 847, 199 S.E.2d at 198-99.
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Evans to its own facts'® cannot fail to surprise those who had closely
followed the Bacon sequence. Standing on its own, however, the Tram-
mell result is consistent with the public policy announced by the court
and generally a scrupulous and progressive decision.

Texas. The Texas cases offer some interesting points of contrast to
those surveyed thus far. Although Texas achieves identical results —
discrimination precluded and trusts saved for eleemosynary ends — it has
drawn upon somewhat different theoretical sources. Most importantly,
the Texas cases have not contained an element of state action.

Coffee v. William Marsh Rice University'® arose when Rice Univer-
sity and its trustees sued to obtain an interpretation of the trust instru-
ment that led to the founding of the university (and which was quoted
verbatim in the school’s corporate charter). The instrument stated that
the school was to provide instruction for “the white inhabitants of the
City of Houston, and State of Texas.” The plaintiffs prayed for a con-
struction that would allow the admission of students without regard to
color, and alternatively, that cy pres or deviation be applied to reach
the desired end. They argued that the racial restrictions harmed the
university’s reputation in the academic community and placed it at a dis-
advantage or disqualified it altogether from receiving government or
foundation grants, with the result that the founder’s primary interest —
to create a greater center of learning — was not being fulfilled.

At the trial level, the case was heard by a jury which made two key
findings: (1) that the settlor had indeed intended to favor white citizens,
but that this was no longer practicable or possible; (2) that his overrid-
ing purpose had been to establish a first-class educational institution
regardless of the color of its users. The appellate court agreed with
these findings but went further, concluding that the latter finding was
correct as a matter of law. The trial court’s order permitting the Univer-
sity to ignore racial criteria in its admissions policies was affirmed.88

Coffee is a straightforward example of charitable trustees asking to
delete a trust instruction and an appropriate court complying with the
request after becoming convinced that the trust would benefit from the
change and that the change was consonant with the settlor’s intentions.
The court’s decision was predicated simply on its “equitable power to

186 In Evans we held that from the contents of the will, in addition to the provision
for racial restrictions on the use of a park, there was exhibited an intention on
the part of the testator which would preclude the use of such park in any manner
except that as exclusively and clearly demanded by the testator. Evans, there-
fore, upon its facts, stood for the recognized exception in the use of cy pres where-
by from the will the specific intent of the testator conclusively negated any gen-
eral charitable intention.

Id. at 847, 199 S.E.2d at 199 (emphasis added).

187 408 S.W.2d 269 (Tex. Civ. App. 1966).

188 Id. at 283. Coffee also contains considerable dicta on the permissible uses of
evidence during construction of written instruments. This is a subject beyond the bounds
of this article, but it is worth a reminder here that showing or disproving charitable in-
tentions can require a skillful use of parol evidence. There are many instructive exam-
ples in Coffee.
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authorize a deviation from the terms of the trust . . . .”¥® The court
alternatively relied on cy pres and never really clarified its theories,
although the outcome clearly did not hinge on the name the court at-
tached to its equitable power.

There is also strong dictum in Coffee in support of the discretionary
power of charitable trustees.!* Among the discrimination cases, Cof-
fee is unique in this regard, for other decisions have not appeared to
assign any importance to the fiduciary’s judgment, concentrating in-
stead on discerning the intentions of the settlor. This aspect of Coffee
would suggest that a trustee might be wise to act unilaterally to alter
the trust instructions, thereby shifting the burden of proof to those who
would challenge the actions taken.

It would seem that constitutional issues could easily have been
raised in Coffee. It is inconceivable that an institution as large as Rice
University would not have acquired enough connection with various
governmental agencies to at least make a state action claim arguable.!®!
The cases from other jurisdictions discussed above suggest that the
quantum of state involvement that a court will require to present a four-
teenth amendment question is not large.

In Wooten v. Fitz-Gerald*®? the testatrix had left property to be used
as a home for “aged white men,” also giving support funds for the same
purpose. Her successor administrator requested construction and inter-
pretation of the will to determine whether the racial restriction was
valid. Heirs of the testatrix contended, inter alia, that the gift must
fail because illegal discrimination was central to the testamentary plan.
The trial court deleted the word “white” and used cy pres or “approxi-
mation” to uphold the trust. The court of appeals affirmed.

The Wooten court relied on its general equitable powers to dismiss
the racial classification as an “unenforceable word,” although there was
no explanation of why it was unenforceable. The court did indicate
that there might have been a state action problem in the “administra-
tive enforcement” of the racial provisions, but that the problem had been
prevented by dropping the word “white” from the will.!% This would
suggest that Wooten had adopted the judicial state action doctrine of
Shelley v. Kraemer but instead of citing Shelley, the court referred to the

189 Id. at 285.

190 While the discretionary powers of the Trustees are not unlimited, the provi-
sions of the trust instrument clearly vest in them wide powers in determining
the method and procedure to be used in effectuating the purposes of the donor.
. . . This Court cannot substitute its discretion for that of the Trustees, and can
interfere with their exercise of discretionary powers only in case of fraud, miscon-
duct, or clear abuse of discretion.

Id. at 284.

151 There would also be grounds for alleging violation of the Civil Rights Act of 1964,
42 U.S.C. § 2000d (1970):
No person in the United States shall, on the ground of race, color or national
origin, be excluded from participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving Federal financial as-
sistance.
192 440 S.W.2d 719 (Tex. Civ. App. 1969).

193 Id. at 725.
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cases in the Girard College sequence,!®® which were not judicial state
action cases.

On the whole, Wooten was vague in its handling of the white-only
restriction. The court’s conclusion that it possessed a “power and a
duty” to excise “an objectionable limitation contained within a charita-
ble trust’'® begs the question of how the limitation happened to be-
come legally “objectionable.” Coffee cannot be consulted for an an-
swer because the issue did not arise there. As a result, while it is evi-
dent that racial discrimination in charitable trusts will not survive in
Texas, it is not clear why this is so.

Colorado. The Colorado cases contain no doctrine or approach not
already analyzed. Moore v. City & County of Denver'®® involved the
construction of a testamentary instrument that had created an orphanage
for white male orphans between six and ten years of age. The trustees
petitioned the court to loosen these restrictions, but the request was
denied. In dicta, it was said that cy pres was inappropriate because the
original instructions had not become incapable of fulfillment and be-
cause the testator had evinced only a specific intent. Thirteen years
later, in Dunbar v. Board of Trustees of George W. Clayton College,'™
a similar request was granted, permitting the admission of children be-
tween the ages of six and eighteen, regardless of color, and whether or
not they were orphans. Moore was distinguished summarily; essential-
ly, the Dunbar court explained that Moore did not really say what it had
plainly said.

California. In re Estate of Vanderhoofven'®® and In re Estate of
Zahn'®® have already been adequately considered. Neither mentioned
a prior unreported opinion, In re Estate of Ruth Snively Walker*®
which held that appointment of a trustee willing to administer a racially
restrictive trust would constitute judicial state action, in violation of the
fourteenth amendment.

Michigan. La Fond v. City of Detroit*®! was analyzed previously.

New York. In re Estate of Hawley®* was decided in 1961 but has
virtually been relegated to historical interest by the flurry of cases that

%4 Evans v. Newton, 382 U.S. 296 (1966); Pennsylvania v. Board of Dir. of City
Trusts, 353 U.S. 230 (1957).

195 440 S.W.2d at 726.

196 133 Colo. 190, 292 P.2d 986 (1956).

197 170 Colo. 327, 461 P.2d 28 (1969).

19618 Cal. App. 3d 940, 96 Cal. Rptr. 260 (1971); see notes 105-08 supra and accom-
panying text.

19916 Cal. App. 3d 106, 93 Cal. Rptr. 260 (1971); see notes 103-08 supra and accom-
paning text.

200 No. 70195, Cal. Super. Ct., Santa Barbara County, April 23, 1965.

201 357 Mich. 362, 98 N.W.2d 530 (1959); see notes 142-47 supra and accompanying
text.

202 32 Misc.2d 624, 223 N.Y.S.2d 803 (Sur. Ct. 1961).
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followed. In Hawley the trustee of a scholarship fund at a named school
was allowed to drop requirements relating to religion and national origin
which only a decreasing number of students could meet. The court
held that the trustee had made out a sufficient case for utilization of
cy pres.

New Jersey. Howard Savings Inst. v. Peep?® preceded Hawley
and stands as the pioneer state decision in the assault upon racial and
religious discrimination in charitable trusts. The case was evaluated
earlier in this article and the critical commentary above should be
tempered by an appreciation for the difficulties inherent in being the first
to act.

203 34 N.J. 494, 170 A.2d 39 (1961); see notes 123-27 supra and accompanying text.
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