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The Psychological Stress Evaluator:
Yesterday's Dream - Tomorrow's Nightmare

F ROM TIME IMMEMORIAL, MAN HAS SOUGHT a failsafe method of
truth verification. The techniques have run the gamut from the

ancients' trial by ordeal to modern man's lie detectors. Since the turn
of the century, this search has focused on the development of a device
which would detect deception by measuring the "cause and effect
of psychological stimuli and physiological response"' during the
interrogation of a suspect. Beginning with Cesare Lombroso's primi-
tive attempts in the 1890's 2 through Reid's sophisticated polygraph3

of today, the desire for a reliable lie detector has continued unabated.
In the 1960's, in response to a burgeoning desire for further refine-
ment, the quest began for a "wireless" lie detector which would
dispense with the need for physical attachment to the subject.4

Interest by the federal government in a "wireless" lie detector
added impetus to the quest ;5 and shortly thereafter the Psychological
Stress Evaluator (PSE) was invented by Alan Bell and Colonel Charles
McQuiston and placed on the market by Dektor Counterintelligence

1 DEKTOR COUNTERINTELLIGENCE & SECURITY, INC., USE OF LIE DETECTORS BY THE

FEDERAL GOVERNMENT 2 (1974), in Hearings on the Use of Polygraphs and Similar
Devices by Federal Agencies Before the Subcomm. on Foreign Operations and Government
Information of the House Comm. on Government Operations, 93d Cong., 2d Sess., at 225
(1974) [hereinafter cited as Moorhead Hearings).

2 Lombroso's lie detector was termed the "hydrosphygmograph." The operation consisted of
placing the subject's fist in a tank of water and sealing the tank with a rubber membrane.
Apparently, changes in the subject's pulse and blood pressure occurring during interrogation
were transferred to the water. These changes, as well as those in the water level, were
carried into an air-filled tube that, in turn, led to a revolving smoke drum which recorded
the changes. J. REID & F. INBAU, LIE DETECTION AND CRIMINAL INVESTIGATION 2 n. 2
(1953).

1 A polygraph, known as the "ink polygraph," was invented as early as 1906, which, though
it was used for medical purposes, operated on the same principles as today's polygraph. Id.
at 233. The modern polygraph measures respiration, pulse, blood pressure, and galvanic
skin response by means of attaching the subject to a pneumograph tube, blood pressure
cuff, and electrodes. A. MOENNSSENS, R. MOSES, & F. INBAU, SCIENTIFIC EVIDENCE IN
CRIMINAL CASES 541 (1973).
4 Statement by Charles R. McQuiston, Senior Vice President of Dektor Counterintelligence
& Security, Inc., in Moorhead Hearings at 221 [hereinafter Dektor Counterintelligence &
Security, Inc. will be referred to as Dektor].

5 It is quite possible that the government was interested in such a device solely on the basis
of the well-established fact that the polygraph is ineffective in determining deception
where certain chronic psychological or physiological disorders are present, such as heart
disease, psychosis and either high or low blood pressure; or where the individual suffers
from excessive fatigue or is under the influence of certain drugs. F. BAILEY & H. ROTH-
BLAT'r, INVESTIGATION AND PREPARATION OF CRIMINAL CASES § 371 (1970). Yet, it
would be naive to ignore the fact that a "wireless lie detector" would permit the government
to conduct extensive surreptitious surveillance of the general citizenry.

Other forms of such "wireless" detectors are being developed at the present time.
These include the retinoscope, which purports to detect deception by examining changes in
the subject's retina; the microwave respiration monitor; and another form of voice
analyzer, the Mark II. See Moorhead Hearings at 112-140, 394-405.
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CLEVELAND STATE LAW REVIEW

and Security, Inc. (Dektor) of Springfield, Virginia. 6 This latest
development in lie detection is premised on the thesis that psycho-
logical stress is detectable through identification and measurement of
physiological changes in the human voice.

Claims made by the manufacturer suggest a multiplicity of uses
for the PSE, including employment applicant screening, periodic
testing of employees as a check on theft, and investigation of criminal
suspects by both private and public employers as well as law enforce-
ment agencies. 7 Dektor itself has suggested that the PSE can aid both
the psychiatrist, in distinguishing "fact from fancy" in patient state-
ments; and the physician, in diagnosing brain damage in new-borns.8

More importantly, unlike the polygraph, the PSE is operative in both
overt and covert testing situations, 9 since it need not be physically
attached to the subject. As a corollary to this, Dektor has stated in
its literature that a test could be administered over the telephone. 10

And if this be the case, it is quite possible that stress level determina-
tions could be made of voices originating on either television or radio.1

Although Dektor has emphasized the fact that a rigid test proce-
dure is mandatory in effectively evaluating veracity, 12 an analysis
of the variety of uses for which the PSE is propounded evinces the
likelihood of its use for truth evaluation by an assortment of indi-
viduals too inadequately trained to adhere to such rigid procedures.
Moreover, the major institutional value of the PSE is not so much its
potential for use in detecting whether a subject is telling the truth
in the context of a dialogue,1 3 but rather the relative ease with which

6 Dektor's specializations, as represented on its stationery, are research and development of

counterintelligence and security equipment; design, fabrication and installation of special
requirement security and alarm equipment; clandestine listening countermeasures surveys
and equipment; and consultation in special security problems. See Moorhead Hearings
at 242.

7 See DAHM, STUDY OF THE FIELD USE OF THE PSYCHOLOGICAL STRESS EVALUATOR, in
Moorhead Hearings at 255-267 [hereinafter cited as DAHM STUDY].

8 SHATTUCK, BROWN & CARLSON, ACLU REPORTS: THE LIE DETECTOR AS A SURVEIL-

LANCE DEVICE 64 (1973), in Moorhead Hearings at 73 [hereinafter cited as ACLU
REPORTS].

'Testimony of Charles R. McQuiston, Senior Vice President, Dektor, in Moorhead Hearings
at 359 [hereinafter cited as McQuiston Testimony].

"oSee generally Testimony of Charles R. McQuiston, Senior Vice President, Dektor, and John

W. Heisse, Jr., M.D., President, International Society of Stress Analysts, in Moorhead
Hearings at 313 et seq.

11 "[T]he AM-FM range that is measured by the PSE-1 reproduced satisfactorily in recordings
made from telephone conversations, radio and television ..... ACLU REPORTS, supra
note 8, at 63-4, in Moorhead Hearings at 72-3.

12 
DEKTOR, USE OF LIE DETECTORS BY THE FEDERAL GOVERNMENT 13 (1974), in Moor-
head Hearings at 236 [hereinafter cited as DEKTOR REPORT].

13 This potential for use is already becoming a reality. In 1973, George O'Toole, a former
computer specialist for the CIA, performed PSE tests on recordings of Lee Harvey Oswald's

(Continued on next page)
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PSYCHOLOGICAL STRESS EVALUATOR

the device can be employed for this purpose. The foregoing, coupled
with the fact that the PSE may be used without the knowledge of
the subject, suggests frightening possibilities for its abuse.

With this in mind, this note will examine the manner in which
the PSE functions and explore the legal implications steming from
its use as a lie detector. More specifically, three issues which arise
in connection with the use of the PSE will be discussed: first, the
validity and reliability of the PSE; second, the admissibility of PSE
test results in evidence; and third, the potential remedies for sub-
jects of PSE tests who have occasion to object.

Background

The PSE itself merely indicates levels of stress in the voice,
while the examiner interprets this data and so derives a conclusion
concerning the truthfulness of the subject. Because of this dichotomy,
PSE advocates argue that the term "lie detector" is a misnomer,
preferring instead to emphasize the concept of "stress analysis. ' ' "4 The
fact remains, however, that the PSE is not marketed as a device
which measures the stress of the subject merely for the sake of
curiosity. Rather, PSE customers are interested in using the machine
solely for the purpose of detecting false statements. Consequently,
the term "lie detector" is hardly misleading.

While the polygraph utilizes responses stimulated by the auto-
nomic nervous system, 15 the functional indicators of the PSE originate
in the central nervous system. 16 In order to more fully understand the
technology underlying the PSE, some explanation of the functioning
of the human voice is necessary.

Two types of sound are produced by the voice. The first of these
is audible sound (AM), which is produced by both the vibration
of the vocal cords (vocal cord sounds) and the resonance of the

(Continued from preceding page)
voice when he was asked by reporters if he had killed President John F. Kennedy.
Specifically, O'Toole analyzed two of Oswald's responses to questions about his involve-
ment in the assassination: "No, I have not been charged with that [killing the President],"
and "I didn't shoot anybody, no sir." O'Toole's conclusion that the PSE analysis
revealed Oswald did not commit the crime was confirmed by Mike Kradz, Dektor's
Director of Training, and Lloyd H. Hitchcock, a well-known polygraph and PSE expert,
while Gordan Barland, author of the Barland Study, infra note 35, concluded that Oswald
"probably" had not shot anyone. O'Toole, Lee Harvey Oswald Was Innocent, PENTHOUSE,
April 1975, at 45.

14 DEKTOR REPORT supra note 12, at 4, in Moorhead Hearings at 227.

s The autonomic nervous system is

that portion of the nervous system which innervates internal organs, sweat
and sebaceous glands in the skin, blood vessels and muscles around the pupil
of the eye. It is divided into a parasympathetic division and a sympathetic
division. These nerves are connected to and regulated by the CNS [Central
Nervous System] but at a subconscious level.

C. MONTGOMERY, MEDICAL DESK MANUAL FOR LAW OFFICES 111 (1967).
16 Statement of John W. Heisse, Jr., M.D., President, International Society of Stress Analysts

(ISSA), in Moorhead Hearings at 342 [hereinafter cited as Heisse Statement].

19751
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CLEVELAND STATE LAW REVIEW

cavities of the head (formant sounds). The second type of sound is
inaudible sound, which is superimposed on the audible voice fre-
quency.17 The latter is an infrasonic frequency modulation (FM)
which is present in both the vocal cord and formant sounds. This
infrasonic frequency is produced by a muscle micro-tremor le which
occurs in the muscles controlling exhalation during the vocalization
response. 19

The operation of the PSE rests on the theory that this tremor is
affected by stress. Muscular tension decreases or eliminates the
muscular undulations which produce the frequency modulation, thus
dampening the inaudible frequency modulation (FM) in the voice. 20

Hence, "[t] he strength and pattern of the . . . [FM in the voice]
relate inversely to the degree of stress in the speaker at the moment
of the utterance." 21

The PSE applies this theory by identifying changes in the fre-
quency modulation of the voice and emitting data reflecting these
changes. To utilize this operation in a lie detector context, a four-
part system is employed: the examiner; a tape recorder; the test
subject; and the PSE instrument itself.2 2 This instrument produces
a strip chart, not unlike that provided by a polygraph. The PSE,
however, uses a single stylus instead of the three found on a poly-
graph, and while there is but one stylus, the electronic mode combina-
tions allow thirty-two individual charts to be made from every re-
corded statement.23

The procedure in a PSE examination necessarily varies with the
purpose for which the system is used, 24 but a procedural model has
been developed by PSE expert, Morton Sinks, which aptly illustrates
the usual deception testing situation :25

17 G. SMITH, ANALYSIS OF THE VOICE 2 (1973), in Moorhead Hearings at 269 [hereinafter
cited as SMITH].

18 Lippold, Physiological Tremor, SC. AM., March 1971, at 65. Dr. Heisse, President of ISSA,
refers to this as the "micro-muscle" tremor. Heisse Statement supra note 16, at 23, in
Moorhead Hearings at 339.

19 
J. WORTH & B. LEWIS, AN EARLY VALIDATION STUDY WITH THE PSYCHOLOGICAL STRESS

EVALUATOR (1974), in Moorhead Hearings at 285 [hereinafter cited as WORTH &
LEWIS STUDY).

20 DEKTOR REPORT supra note 12, at Annex A (Description, Patent Information: Psycho-
logical Stress Evaluator), in Moorhead Hearings at 238.

21 SMITH supra note 17, at 2, in Moorhead Hearings at 269.

2 Testimony of John W. Heisse, Jr., M.D., President, ISSA, in Moorhead Hearings at 350.

23 McQuiston Testimony, supra note 9, in Moorhead Hearings at 354. One of these channels
of information on the PSE is an expiratory pneumogram similar to a channel of the
polygraph. Testimony of John W. Heisse, Jr., M.D., President, ISSA, in Moorhead Hearings
at 354.

24 The various studies on PSE validity discussed infra reflect this difference in format. See
text accompanying footnotes 32-80.

25M. Sinks, The Psychological Stress Evaluator 2 (1974) (unpublished study available
at The Cleveland State Law Library).

[Vol. 24:299
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PSYCHOLOGICAL STRESS EVALUATOR

(1) The pre-test interview: basic information about the
subject is elicited, preliminary interview questions are formu-
lated and the statement the subject will make during the test
is structured;

(2) Input: the questions are asked;

(3) Data retrieval: a tape recording is made of the subject's
answers;

(4) Charting: the subject's oral answers are electronically
converted by the PSE into mechanical motion producing
measurable differences on a chart;

(5) Interpretation of the charts: the charts are analyzed for
indications of stress, relative values are assigned to the re-
sponses, and conclusions as to deception are made;

(6) Follow-up: consists of either the elimination of suspicion
or further investigation, interviewing or interrogation.

Because of the system's dependence upon the examiner for accurate
test results, the training of a PSE examiner is of great importance.
Dektor requires that all prospective purchasers undergo training,
and in fact has reportedly refused to sell to customers who would not
take the training course. 26 The Orientation Course is the basic course
in the operation of the instrument and instruction in interpretation of
strip charts. It lasts three days, with out-of-classroom work for the
intervening two nights.27 Also available to the customer is a con-
tinuous consultation service, and if necessary, retraining. Further,
there is a two-week course available, in which the particular type of
interrogation and interviewing techniques necessary for the valid
operation of the PSE are taught.

With this digest of general information about the PSE as a back-
drop, the remainder of this note will focus on the legal issues which
arise from the use of the PSE as a technique of truth vertification.

Validity and Reliability of the PSE

If the PSE is to have any value within the context of the legal
system, it must be demonstrated that it is possible to detect deception
both consistently and correctly by examination of the strip chart
results of the PSE. To make such a determination, the concepts of
"validity" and "reliability" must be addressed. Although these terms
are often used interchangeably by laymen, each is a distinct concept.
Validity is the determination of how well the instrument does what

26 Moorhead Hearings at 229.

2 Id. at 230. Army polygraph training is 14 weeks long with an internship requirement
before certification is granted. See Statement of Robert Brisentine, Jr., Senior Polygraph
Examiner, U.S. Army, in Moorhead Hearings at 557.

19751
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CLEVELAND STATE LAW REVIEW

it purports to do,28 or in this case, "the extent to which a deceptive..
person will be identified ... as a result of the examination. ' 29 On the
other hand, in evaluating the reliability of an instrument, the inquiry
is whether the instrument does what it does with repeatable consis-
tency,30 or does the PSE get the same results - whether correct or not
- each time the test is given. 31

Validity

The primary consideration in this regard is whether the PSE
test is valid.32 In view of the fact that the machine itself only indi-
cates stress on the chart and that in turn the chart must be inter-
preted by the examiner prior to a determination of deception, this
discussion must necessarily take an examiner-machine systemic
approach.

33

The question of PSE validity is simply framed: whether or not
the PSE does in fact measure stress; and if it does, whether or not
any examiner can isolate deception-induced stress, as opposed to that
associated with anxiety, nervous tension, or some other source. There
have been several empirical studies attempting to resolve this issue.
A brief elucidation of their results should illustrate the status of the
PSE.

Three studies have drawn positive conclusions on this issue, those
by Kradz,34 Barland,3 5 and Worth and Lewis. 36 The Kradz Study was
conducted in 1972 by Michael Kradz, while he was Chief Polygraph

2 L. PERVIN, PERSONALITY: THEORY, ASSESSMENT AND RESEARCH 76 (1970) [hereinafter
cited as PERVIN].

29 G. BARLAND, THE RELIABILITY OF POLYGRAPH CHART EVALUATIONS, IN LEGAL AD-
MISSIBILITY OF THE POLYGRAPH 120 (N. Ansely ed. 1975) [hereinafter cited as
BARLAN.].

30 PERVIN, supra note 28, at 73.

31 BARLAND, supra note 29.

32 It has been asserted that the PSE is not only as valid as the polygraph but can also be

used in those situations where the polygraph is ineffective because the PSE does not
require that the subject be attached to the instrument. M. KRADZ, THE PSYCHOLOGICAL
244-45 [hereinafter cited as KRADZ STUDY]. Cf. Heisse statementM ..... M m....- m__-_ M.__
STRESS EVALUATOR: A STUDY 1-2 (1972), in Moorhead Hearings at 244-45 [hereinafter
cited as KRADZ STUDY]. Cf. Heisse statement supra note 16, 29-3 1, in Moorhead Hearings
at 345-47; discussion at note 5 supra.

33 As the Dektor Report noted, "[I)t must be recognized that this method of establishing
validity and reliability is a system evaluation, rather than component evaluation. Ultimately,
this is what is important. It is the system in its entirely to which the examinee is sub-
jected." DEKTOR REPORT supra note 12, at 6, in Moorhead Hearings at 229.

34KRADZ STUDY, supra note 32, in Moorhead Hearings at 244.
3 5 

G. BARLAND, USE OF VOICE CHANGES IN DETECTION OF DECEPTION (1973), in Moor-
head Hearings at 283 (Abstract) [hereinafter cited as BARLAND STUDY).

36 WORTH & LEWIS STUDY, supra note 19, in Moorhead Hearings at 284. For other validity
studies, which were submitted for the record but did not deal with use in determining
deception, see SMITH, supra note 17, in Moorhead Hearings at 268; M. BRENNER, STAGE-
FRIGHT AND STEVENS' LAW (1974), in Moorhead Hearings at 279.

[Vol. 24:299
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PSYCHOLOGICAL STRESS EVALUATOR

Examiner for the Howard County, Maryland, Police Department.3 7

The experiment used 43 actual criminal suspects who were given
simultaneous polygraph and PSE tests. The results indicated that
the PSE test was 100 % accurate in detecting deception as corroborated
by independent investigation.38

The Barland Study, conducted by Gordon Barland tested two
groups, one in a low-stress situation and the other in a high-stress
situation. While the PSE detection rate in the low-stress group was
on par with chance,

under the high stress condition, using polygraph responses
as the criterion for stress, voice changes were clearly able to
distinguish between truth and deception. 39

The third favorable study was co-authored by James W. Worth
and Bernard J. Lewis of Washington and Lee University, in 1973.
Like the Barland Study, it was conducted in a laboratory rather than
"in the field." This experiment involved 12 subjects in a wagering
situation and revealed that, although the PSE did not perform suc-
cessfully on the first trial, on the second trial the examiner successfully
identified deceptive responses.40 Worth and Lewis concluded that
the PSE is a promising research tool, although "more scrutiny is
needed to establish the limits of its capabilities. 41

In contrast, the only study which was conducted both on a large
scale and independent of the manufacturer reached clearly unfavor-
able conclusions regarding the validity of the PSE. The Kubis Report
was prepared under a contract with the Army Land Warfare Labora-
tory.42 Dr. Joseph Kubis, the author, had previously conducted ex-
periments on the polygraph culminating in the widely discussed Kubis
Report on the Polygraph in 1962.43

17 Michael Kradz is now Director of Training for Dektor.

' KRADZ STUDY, supra note 32, in Moorhead Hearings at 249. The independent corrobora-
tion was as follows:
27 subjects cleared of suspicion by PSE:

21- innocence corroborated by independent investigation,
6 - subjects released because no evidence to contrary.

16 subjects not cleared by PSE:
9- guilt corroborated by investigation, with subsequent admission,
3 - by investigation, without admission,
4 - by admission of guilt and subsequent investigation.

39 BARLAND STUDY, supra note 35, in Moorhead Hearings at 283.

40 WORTH & LEWIS STUDY, supra note 19, in Moorhead Hearings at 285.
41 Id.

42J. KUBIS, COMPARISON OF VOICE ANALYSIS AND POLYGRAPH AS LIE DETECTION

PROCEDURES (1973), in Moorhead Hearings at 503 [hereinafter cited as KUBIS REPORT).

43See, e.g., M. Orne, R. Thackray & D. Paskewitz, On the Detection of Deception, in HAND-
BOOK OF PSYCHOPHYSIOLOGY 743, 757 (Greenfield & Sternbach eds. 1972); M. Orne,
Implications of Laboratory Research for the Detection of Deception, in LEGAL ADMISSI-
BILITY OF THE POLYGRAPH 111 (N. Ansley ed. 1975); Validity Panel, in LEGAL ADMIS-
SIBILITY OF THE POLYGRAPH 163 (N. Ansley ed. 1975).

1975]
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that a PSE examination did in fact take place, and in the overt situa-
tion by the difficulty likely to be encountered in obtaining the results
of a PSE examination.

Clearly an unsuspecting subject will not institute a cause of action.
Moreover, the scenario suggested by Dektor' 94 indicates the ease with
which a PSE examination can be conducted without the subject's
cognizance and hence without his ever knowing that his rights have
been violated. This situation is further exacerbated by the fact that
PSE results are likely to be employed derivatively to furnish a lead
to other incriminating evidence.

In addition, while Rule 16 of the Federal Rules of Criminal Pro-
cedure provides a defendant in a federal court with the right of dis-
covery of scientific test and experiment results, his lack of knowledge
concerning the administration of the PSE test substantially impairs
the value of this tool.195 And even if a request for test results were
routinely made, the likelihood exists that such information would
not be forthcoming.1 96

With regard to the second disclosure limitation, the difficulty
in obtaining the results of a polygraph test has been cited as one of
the major objections to its use.197 In all likelihood, this same difficulty
will be experienced by a PSE subject. The only possible circumven-

194 See text accompanying note 162 supra.

195 One reason for the limited value is its sole application to federal criminal actions, while
the situations will occur with greater frequency in a state proceeding. Less than a majority
of the states have promulgated criminal discovery rules. For a partial list of those jurisdic-
tions, see Nakell, Criminal Discovery for the Defense and Prosecution - The Developing
Constitutional Considerations, 50 N.C.L. REv. 437, 439 n.15 (1972). Since that
time, Arkansas and New York have enacted such statutes. See ARK. STAT. ANN.
§§43-2011.1-.4; N.Y. CRIM. PROc. LAw §§240-10-.40 (McKinney Supp. 1971). The
same problem would arise in a civil action; for, although the information would be
subject to civil discovery rules, the potential plaintiff would again be unaware that
the surveillance took place.

196 The case of United States v. Ellsberg, No. 8354 (C.D. Cal. 1973) (charges dismissed,
Dec. 30, 1973), is a good example of a situation where the government failed to disclose
illegal wiretapping. Cf. Ellsberg v. Mitchell, 353 F. Supp. 515 (D.D.C. 1973) (a
companion civil case).

197 Former Sen. Sam Ervin noted the existence of the problem of availability of test results
in his statement submitted for the record of the Moorhead Hearings:

The third area of concern to me is the dissemination and availability of the
testing results. There is every likelihood that a record of the employee's
responses may find its way into the personnel files of the company or agency
and be transmitted as "reference material" when the worker leaves, despite
assurances to the contrary. In fact, one individual who contacted the Subcommittee
on Constitutional Rights told of his frustrating efforts to learn the contents
of a polygraph test he had taken for employment with one law enforcement
agency after learning the other law enforcement agencies he applied with had
also seen the results. These agencies did not require such tests for employment.
He was told that the results of his test were confidential!

Moorhead Hearings at 788.

[Vol. 24:299
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PSYCHOLOGICAL STRESS EVALUATOR

tion of this problem appears to lie with the Fair Credit Reporting
Act.198 If it can be demonstrated that a lie detection agency comes
within the purview of this Act, disclosure of PSE test results will be
required. 199

State Action

The requirement of state action in a suit brought under the
fourteenth amendment places a severe limitation on the availability
of remedies.20 0 Thus, an employee in the private sector is left only with
an action sounding in tort, which in itself is subject to pernicious
limitation.20'

The state action problem received extensive treatment in 1971
by Professor Herman.20 2 The thrust of his discussion centered on the
fact that the fourteenth amendment could be extended to private
corporations by virtue of the overwhelming degree of state involve-
ment in their affairs. 203 While noting that this argument has gained
some judicial support in recent years,20 4 Professor Herman recognized
that such an approach would require "significant extension of the
scope of state action. '20 5 This latter comment is nearly prophetic.

In the four years since Professor Herman's treatment, it has
become increasingly apparent that no such judicial extension of the
concept will occur. The two major decisions which addressed the
issue in the intervening years, Moose Lodge No. 107 v. Irvis, 2 6 and

198 15 U.S.C. § 1681 (1970).

19915 U.S.C. § 1681g (1970).

(a) Every consumer reporting agency shall . . . disclose to the consumer:
(1) the nature and substance of all information (except medical information)
in its files on the consumer at the time of the request.

John Spafford, President of Assoc. Credit Bureaus, Inc. of Houston, Texas, has observed
that the F.C.R.A. could be said to apply to investigative agencies. See Spafford, Consumer
Credit: Giving Creditors Their Due, 11 TRIAL 35, 50 (Jan.-Feb., 1975). This view is
supported by the broad statutory definition of "consumer reporting agency" by the
F.C.R.A. 15 U.S.C. § 1681a(f) (1970).

200 U.S. CONST. amend. XIV, § 1 states in part, "nor shall any State deprive any person of

life, liberty, or property without due process of law ...."
201 Probably the most far-reaching limitation on remedial actions is that resulting from

consent by the PSE subject. See text accompanying notes 214-221 infra.
202 Herman, Privacy, the Prospective Employee and Employment Testing: The Need to

Restrict Polygraph and Personality Testing, 47 WASH. L. REV. 73, 140-49 (1971).
203 Prof. Herman considered the following to be important: private corporations are

statutorily created; the states are already involved in "private activities" via statutory and
administrative law which seeks to regulate private corporate activity; state action in failing
to act to alleviate the unequal bargaining power of the employee vis-a-vis the corporation
can arguably constitute violation of the fourteenth amendment just as if the state had
acted affirmatively to create the same situation; and there is substantial government
assistance to private corporations in the form of subsidies and grants. Id. at 148-49.

204 See Siddenburg v. McSorley's Old Ale House, Inc., 317 F. Supp. 593 (S.D.N.Y. 1970).

20s Herman, supra note 202, at 149.
20407 U.S. 163 (1972).

19751
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Jackson v. Metropolitan Edison Co., 207 reveal instead a step back-
ward in the application of the fourteenth amendment to the private
sector.

Moose Lodge involved a black plaintiff who, as a guest of a member
of the lodge, a private club, was refused service of food or drink
because of his race. Because the club had a liquor license, the plaintiff
argued that the state regulatory scheme enforced by the state liquor
control board established the requisite state action to show a viola-
tion of the fourteenth amendment. The Court, per Justice Rehnquist,
stated that "the State must have significantly involved itself with
invidious discrimination in order for the action to fall within the
ambit of constitutional prohibition," 208 and held that the regulation
of liquor in such a private club "did not sufficiently implicate the
State in the discriminatory guest policies of Moose Lodge" so as to
constitute state action.2 0 9

Jackson v. Metropolitan Edison Co.,210 a 1974 decision, clearly
illustrates that state action will not be found in the private sector
even where the regulation is far more extensive. Metropolitan Edison,
though a privately owned and operated corporation, held a certificate
of public convenience issued by the Pennsylvania Public Utilities
Commission which made the utility subject to "extensive regulation"
by the Commission.2 11 By virtue of proof of such extensive regulation,
the plaintiff sought to come within the purview of the fourteenth
amendment. Justice Rehnquist again spoke for the majority and
enunciated the test - "whether there is sufficiently close nexus be-
tween the State and the challenged action of the regulated entity so
that the action of the latter may be fairly treated as that of the State
itself. '212 He concluded that the test had not been met.213

It would appear that Professor Herman's thesis that private
corporations could be subject to the prohibitions of the fourteenth
amendment has been dealt a death blow by these two cases. Their

2 - -........... U.S ------- , 95 S. Ct. 449 (1974).

20407 U.S. at 173.

MId. at 177.

210 ....... . -... U.S -....----- 95 S. Ct. 449 (1974).

21 Id. at ------------- 95 S. Ct. at 457.
The Public Utilities Commission is given extensive control over utility rates,
and over the character and quality of utility services and facilities; it is given
broad power to receive and investigate complaints, and to regulate and supervise
the activities, rules and contractual undertakings of utilities.

Id. at -.......... ,95 S. Ct. at459 n.5 (dissent) (citations omitted).
22 Id. at ------------- 95 S. Ct. at 453.

31 Id. at ------------- 95 S. Ct. at 457.
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significance insofar as the PSE is concerned is that the concept of
state action clearly remains a stringent limitation on effectuating a
PSE subject's constitutional rights.

Consent

The major barrier to successful litigation by a PSE subject is
that, in many cases, the subject has consented to being given the PSE
examination.2 1 4 Thus, the defense of consent can be asserted to defeat
both allegations of violation of the subject's fourth and fifth amend-
ment rights and his right to privacy as well as a tort action for
invasion of privacy.

The essence of the objection to this defense is seen in the statement
of a well-known lie detection expert, John Reid, "[N] o one who comes
here has to take the test. They sign a voluntary statement. '21 5

Indeed, one must inquire just how voluntary such a transaction really
is. Consider:

(1) The American Civil Liberties Report to the House Subcom-
mittee Hearings216 noted that the Moss Committee2 7 emphasized that
"as long as notations are made in any official file on an individual that
he refused to take a polygraph test, the test is in no sense voluntary. 21

(2) Arthur Miller has charged that to characterize as voluntary
the giving of such information to a person in authority or "to some-
one who dangles an attractive carrot before an individual's eyes" 21 9

is to "ignore reality. '220

(3) Professor Westin, in discussing the issues of "voluntariness"
and "consent," has branded such terms "meaningless" in the context
of the use of lie detection in private employment:

When applicants for corporate . . . service, normally well
qualified, well recommended, and with no tract of criminality
to raise questions, must submit to polygraphing or forsake
these key sources of employment in American economic life,
then consent is far from free. Or if when once hired, an em-
ployee is required to consent to periodic preventive testing as
a condition of continued employment, the employee's freedom
of choice is substantially narrowed. 22 1

2 It is general policy for employees to sign a consent form before taking an overt PSE test.
21s Franklin, Lie Detectors' Use by Industry Rises: Rights Peril Feared, N.Y. Times, Nov. 22,

1971, at 45 col. 4.
216 ACLU REPORTS, supra note 8, in Moorhead Hearings at 7.

217 Hearings on the Use of Polygraphs as "Lie Detectors" by the Federal Government before
a Subcomm. of the House Comm. on Government Operations, 88th Cong., 2d Sess., and
89th Cong., 1st Sess. (1964-65) (Hon. John E. Moss, Chairman).

218 ACLU REPORTS, supra note 8, in Moorhead Hearings at 45.

219 MILLER, supra note 185, at 185.
220d. at 186.

22 WESTIN, supra note 187, at 239-40.
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It becomes abundantly clear that the courts' continued protection
of the employer-examiner results from sheer sophistry and comes at
an enormous price. Consequently, in view of the frightening potential
of the PSE, a look to the legislative arena is in order.

Legislative Action

The legislative branch has two dissimilar approaches available
to effectuate the rights of individuals who have or may be subjected to
a PSE examination - regulation of the industry or outright prohi-
bition of its sale.

Regulation pertaining to the particular use of lie detectors has
been undertaken by thirteen states.2 22 These statutes generally prohibit
the use of polygraph examinations in private employment. At the
federal level, former Senator Ervin proposed several bills which would
have made it unlawful to require pre-employment polygraph testing
or to discharge, discipline or deny promotion to an individual in the
executive departments who refuses to take a polygraph test.2 2 3 More-
over, the latter of these bills, Senate Bill 2836 would prohibit such test-
ing by any business involved in interstate commerce.224 Law enforce-
ment agencies and state and local governments were excluded from
these provisions. It would not require much effort on the part of
the legislative bodies involved to amend these statutes to extend their
coverage to include PSE examinations.

Yet, if regulation by licensing or proscribed use is the avenue
chosen by the legislature, it must be recognized that none of these
statutes, proposed or enacted, goes far enough to effectively protect
the subject's rights. Use of the PSE by law enforcement agencies,
as well as state and local governments, must also specifically regu-
lated; and outright prohibition of covert testing by PSE is neces-
sary. Further, where use of the PSE is permitted, such use must be
stringently regulated. in the overt testing situation, statutes should
require the presence of an attorney during the test so that meaningful
consent to the test will be given. Moreover, it should be provided that
only those people who are actual suspects in specific criminal acts can
be tested. "Fishing expeditions" by means of PSE examinations in
criminal investigations should be flatly prohibited.

2
ALASKA STAT. § 23.10.037 (1962); CAL. LABOR CODE § 432.2 (West 1971); CONN.

GEN. STAT. ANN. §31-5Ig (1958); DEL. CODE ANN. tit. 19, §704 (1974); HAWAII
REV. STAT. §§ 378-21, 22 (1968); MD. ANN. CODE art. 100, § 95 (Supp. 1974); MASS.
GEN. LAWS ANN. ch. 149, § 19B (Supp. 1975); MINN. STAT. ANN. § 181.75 (Cum.
Supp. 1975); N.J. STAT. ANN. §2a: 170-90.1 (1971); ORE. REV. STAT. §659.225
(1974); PA. STAT. ANN. tit. 18, § 7321 (1973); R.I. GEN. LAWS ANN. § 28-6-1 (1969);

WASH. REV. CODE § 49.44.120 (Supp. 1974).
2S. Bill 2156 (1971); S. Bill 2936 (1973). Both bills died in committee. See 119 CONG.

REC. 52,3491 (daily ed. Dec. 20, 1973).
224 119 CONG. REC. 52,3491 (daily ed. Dec. 20, 1973) (remarks of Sen. Ervin).
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Regulation

Two avenues of regulation should be considered; either the PSE
examiner could be licensed by the state or federal government or the
PSE could be limited to particular use by state or federal statutes.
The licensing approach is that favored by Dektor itself.2 2 5 Already
the polygraph is regulated by licensing statutes in thirteen states. 226

It would be a relatively easy matter to amend those existing state
statutes to include provisions for licensing of the PSE examiner.
Florida regulates the PSE by licensing in its administrative code,2 2 7

and recently a proposed statute regulating only PSE licensing has
been introduced into the Florida legislature.2 n Virginia is also con-
templating an amendment to its existing Polygraph Examiner's Law
to include PSE examiners.2 2 9

Prohibition

It well may be that, in view of the questionable efficacy of the
Psychological Stress Evaluator and the serious threat that its use
poses to individual rights, the only legitimate course of action open
to resolve this problem is the actual prohibition on the sale of the
PSE. Even the inventor of the device, Colonel Charles McQuiston,
has acknowledged that the "PSE represents a threat in the wrong
hands. '230 Moreover, it has been suggested that the regulation of
polygraph use has been ineffective with respect to employment test-
ing.2 31 There is little likelihood of greater success with the PSE, while
the possibility for total failure of any such regulatory scheme is
exacerbated by its intrinsic potential for covert use.

225 McQuiston Testimony, supra note 9, in Moorhead Hearings at 355.

226See ARK. STAT. ANN. §§71-2201 to -2225 (Cum. Supp. 1973); FLA. STAT. ANN.
§§493.40-.56 (Cum. Supp. 1975-76); GA. CODE ANN. §§84-5001 to -5016 (1970),
as amended, (Cum. Supp. 1974); ILL. ANN. STAT. ch. 38 §§ 202-1 to -30 (Smith Hurd
1973); Ky. REV. STAT. ANN. §§329-010-.990 (1970); MISS. CODE ANN. §§73-29-1
to -47 (1972); NEV. REV. STAT. §§ 648.005-.210 (1973) N.M. STAT. ANN. §§ 67-31A-1
to -11 (1953); N.C. GEN. STAT. §§ 66-49-1 -.8 (1965), as amended, (Cum. Supp. 1974);
N.D. CENT. CODE §§43-31-01 to -17 (Supp. 1973); OKLA. STAT. ANN. tit. 59 §§ 1451 -
1476 (Supp. 1974-75); TEx. REV. CIV. STAT. art. 4413 (29cc) (Supp. 1974-75); VA.

CODE ANN. §§ 54-729.01 to -.018 (1974).
227 FLA. ADM. CODE lc-4.01- .05 (1972).

228 Proposed S. Bill 571.

2 Moorhead Hearings at 369 (Exhibit C).

2o McQuiston Testimony, supra note 9, in Moorhead Hearings at 355.

21 Lykken, The Right Way to Use a Lie Detector, PSYCHOLOGY TODAY, March 1975, at 56.
Two years ago I testified before the Minnesota Legislature in support of a
bill that would prohibit employers from requiring or even requesting employees
or prospective employees to take polygraph examinations. The bill became law,
but the law is ineffective. Employers continue to screen applicants because
the present law is difficult to enforce. The most effective course of action might
be for legislatures to proscribe the sale of lie-detector services for employee
screening. It is much easier to police a few sellers than the myriad offending
employers.

Id. at 60.
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Summary

The Psychological Stress Evaluator is in its nascent stage of influ-
ence in both the private and public sectors of American society. This
device operates on the theory that differential stress in the voice
produced by vibrations of the vocal cords can be measured so as to
detect deception. This note has sought to explain the functioning of
the PSE and to denominate the issues which its use will thrust upon
the American legal system.

Empirical studies reveal vast discrepancies in reported validity,
suggesting that the resolution of this issue must await further inde-
pendent study. Moreover, the issue of reliability has yet to be ad-
dressed. Insofar as acceptability by the scientific community is de-
pendent on the positive resolution of these two issues, PSE exam-
ination results will not be readily admitted as scientific evidence by
either state or federal courts. Beyond the mere question of its efficacy
as scientific evidence, the courts will be forced to confront other
evidentiary issues which will jeopardize the quest for admission of
PSE results.

Implicit in the utilization of the PSE for detection of deception
is its extraordinary potential for abuse. Unfortunately, traditional
tort remedies will prove ineffective in combating such abuse due to the
limitations imposed by the legal system itself.

But the major question which the PSE presents to the legal system
is neither its validity, its admissibility nor the lack of actionable
remedies. Rather, further inquiry must be made into the basic
question of whether the use of even the most valid and scientifically
accepted PSE has any place in American society. While all Americans
deplore the increase in industrial crime, at the same time the Amer-
ican worker cannot be said to have "surrendered his basic rights
and liberties as a citizen by entering the job market. '232 Clearly the
public is entitled to protection from the PSE before its use becomes
so commonplace that it pervades the American way of life; for, by
then, it will be virtually impossible to either control or eradicate its
pernicious influence on the individual in society.

Deborah Lewis Hiller

2 Sen. Ervin's Statement, supra note 81, in Moorhead Hearings at 787.
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