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THE PREDICTION OF COURT APPEARANCE:
A STUDY OF BAIL IN CLEVELAND

B

designed to allow persons charged with criminal
offenses to be released from jail pending their trial, while assuring the
defendant's later appearance in court.' Every decision to release a criminal
defendant prior to trial involves an evaluation of numerous factors that might
affect the likelihood of his later court appearance. This note presents the
results of a study of bail in Cleveland, Ohio (the "Cleveland Study"), 2 designed to aid in that evaluation by developing an objective method of
predicting the later court appearance of felony defendants.
In the United States, courts traditionally require a defendant to post a
surety bond in order to gain his release.3 If the defendant appears in court
later, the money posted with the court is returned to him; if he fails to appear,
the bond is forfeited.
Courts normally base the amount of this bond on the severity of the offense
charged; the more severe the offense, the greater the amount of bond. 4 Two
beliefs appear to underlie this practice: first, that defendants charged with
serious crimes are less likely to return for trial than are those charged with
lesser offenses and, second, that defendants are financially motivated. The risk
of forfeiting a high bond is assumed to increase the probability that the
defendant will later appear in court.
Defendants with surety bonds often remain in jail because they are unable
to post the required bond. While a defendant who does not have the financial
resources to post a surety bond can use the services of a bondsman, many
criminal defendants cannot afford the bondsman's fee (normally ten percent
of the bond amount) nor can they meet the bondsman's frequent demand for
collateral. These defendants remain in jail until trial.5 Studies have shown that
defendants who remain in custody while awaiting trial tend to have a higher
conviction rate and receive sentences that are more severe than do those who
are released. 6 Although there is no conclusive evidence that pretrial
AIL IS AN ANCIENT DEVICE

1 For a history of the use of bail, see generally E. DE HAAS, ANTIQUITIES OF BAIL (1940).

This study was conducted by the author under the auspices of the Legal Aid Society of
Cleveland. The opinions expressed herein are those of the author, and do not necessarily
represent the views of the Legal Aid Society of Cleveland.
I See W. THOMAS, BAIL REFORM IN AMERICA 39-40 (1976); P. WIcE, FREEDOM FOR SALE8 (1974);

Silverstein, Bail in the State Courts - A Field Study and Report, 50 MINN. L. REV. 621 (1966).
4 See Landes, Legality and Reality: Some Evidence on Criminal Procedure,3 J. OF LEG.
STUDIES 287, 298 (1974); P. WIcE, supra note 3, at 27.

1 In 1962, the national average detention rate was 52 percent; by 1971, the detention rate had
dropped to 33 percent. W. THOMAS, supranote 3, at 37. Thomas concluded that the decrease was
due, in part, to the efforts of bail reform projects that had not been in operation on a nationwide
scale in 1962. Id. at 39-46.
1 See, e.g., Landes, supra note 4, at 329-36; Rankin, The Effect of PretrialDetention,39 N.Y.U.
L. REV. 641 (1964); Note, A Study of the Administration of Bail in New York City, 106 U. PA. L.
REV. 693, 726-29 (1958); Note, Compelling Appearance in Court: Administration of Bail in
Philadelphia,102 U. PA. L. REV. 1031, 1051-58 (1954). Data to this effect presented in Note, The
UnconstitutionalAdministration of Bail: Bellamy v. The Judges of New York City, 8 CRlM. L.
BULL. 459 (1972), was analyzed with greater sophistication in Plaintiffs' Memorandum on the
Merits, Roballo v. Judges of New York City, No. 74 Civ. 2113 (S.D.N.Y. 1976).
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incarceration itself results in the unequal disposition of cases otherwise
similar, the failure of a defendant to be released before trial is likely to affect
the ultimate outcome of his case. The jailed defendant cannot participate fully
in his own defense. He cannot locate witnesses or gather evidence that might
be helpful, and he is unable to confer easily with his lawyer. The jailed
defendant also cannot establish his good character by behaving well in society
while awaiting trial.7 Lengthy pretrial incarceration may even encourage a
defendant to plead guilty to a lesser offense rather than to wait to defend
himself against the offense with which he is charged.
Concern for jailed defendants led reformers in New York City to found
8
the Vera Foundation in 1960 which established the Manhattan Bail Project.
This program was designed to increase the use of release on own
recognizance (R.O.R.) bail by the New York City courts. A defendant on
R.O.R. bail does not have to post money with the court but merely promises to
appear in court. This method of release is similar to an unsecured appearance
bond in which, in addition to his promise to appear, the defendant also agrees
to pay a sum of money in the event he fails to appear.
The Project made recommendations to the court as to those defendants
suitable for R.O.R. bail. The recommendations were based on accumulated
points on the Vera Point System,9 a scale stressing the defendant's community
7While the bailed defendant is "waiting out the prosecutor," he is able to build a new
record. If necessary, he can change his associates, develop a commendable work record,
and reestablish his family ties. If the case is delayed for a year or more, by the time the
defendant is sentenced his attorney will be able to present to the court a good argument
based upon the defendant's exemplary conduct while the case was pending, and explain
away the criminal act by saying that there were mitigating circumstances involved in the
crime and that the defendant should not now be sentenced to prison. The defendant in
jail, on the other hand, has no opportunity to build a new record; thus it is less likely that
his attorney will be able to present any mitigating circumstances.
L. KArz, L. LrrwiN & R. BAMBERGER, JUsTIcE Is THE CRIME: PRETRIAL DELAY il FELONY CAsFs 152
(1972) (footnote omitted).
s See Ares, Rankin & Sturz, The ManhattanBail Project:An Interim Report on the Use of Pretrial Parole, 38 N.Y.U. L. REV. 67, 71-75 (1963).
' To qualify for a recommendation of R.O.R. bail, a defendant was required to reside in New
York City and achieve a minimum of five points on the following scale:
Prior Record
1 No convictions.
0 One misdemeanor conviction.
-1 Two misdemeanor convictions or one felony conviction.
-2 Three or more misdemeanor or two or more felony convictions.
Family Ties
3 Lives in established family home and visits other family members. (immediate
family only)
2 Lives in established family home. (immediate family)
Employment or School
3 Present job one year or more, steadily.
2 Present job four months or present and prior six months.
1 Has present job which is still available.
OR Unemployed three months or less and nine months or more steady prior
job.
OR Unemployment Compensation OR Welfare.
3 Presently in school, attending regularly.
2 Out of school less than six months but employed or in training.
I Out of school three months or less, unemployed and not in training.
Residence (in New York area steadily)
3 One year at present residence.
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ties. The reformers believed that defendants with strong community ties
could be successfully released without requiring monetary bail. Once
released on R.O.R., the Project supervised defendants during the pretrial
period.
The Project succeeded in increasing the use of R.O.R. bail in New York
City, with failure-to-appear rates comparing favorably to those of surety
bond defendants.' 0 The success of the Project led to the creation of similar
programs in many other jurisdictions throughout the United States which met
with success comparable to that of the New York City program.'"
During the 1960's, the use of ten percent deposit bail also increased. Under
this type of bail a defendant posts ten percent of the amount of bond with the
court. Ninety percent of the posted amount is returned to the defendant if he
appears as scheduled in court; the balance is retained by the court to cover
administrative costs. If the defendant fails to appear, he forfeits the posted
amount and becomes liable for the unposted balance of the bond. Ten
percent deposit bail is less burdensome than a surety bond because a
defendant can get back most of the ten percent deposit posted to gain his
release. Most defendants with surety bonds must use the services of a
bondsman and the bondsman's ten percent fee cannot be recovered by a
defendant even if he does appear in court. Both ten percent deposit bail and
R.O.R. bail have the advantage over surety bail of giving more control over
2
the release decision to the judge and less to the bondsman.
In spite of the success of the bail reform programs, most defendants still
are required to post surety bonds, and many remain unable to gain their
release.' 3 While judges are willing to consider R.O.R. bail in a larger variety of
4
cases than in the past, they still require surety bonds in most cases.'
2
1

One year at present or last prior residence or six months at present residence.
Six months at present and last prior residence or in New York City five years
or more.
Discretion
1 Positive, over 65, attending hospital, appeared on some previous case.
-1 Negative, intoxicated, intention to leave jurisdiction.
W. THOMAS, supra note 3, at 21-22. Some defendants, however, were initially excluded from
consideration by the Project because of the type of charge pending against the defendant. Id. at
23.
10W. THOMAS, supra note 3, at 25.
11Id. at 87-110. "During the early years of the bail reform movement, [R.O.R.] projects
consistently reported extremely low nonappearance rates. Generally, failure to appear rates ot 5
percent or less were reported. Still today most bail projects are reporting similarly low FTA
rates." Id. at 91 (footnote omitted).
12Judge J. Skelly Wright of the District of Columbia Circuit Court of Appeals accurately
described the problem: "Certainly the professional bondsman system . . . is odious at best. The
effect of such a system is that the professional bondsmen hold the keys to the jail in their pockets.
They determine for whom they will act as surety - who in their judgment is a good risk. The bad
risks, in the bondsmen's judgment, and the ones who are unable to pay the bondsmen's fees
remain in jail. The court and the commissioner are relegated to the relatively unimportant chore
of fixing the amount of bail." Pannell v. United States, 320 F.2d 698, 699 (D.C. Cir. 1963)
(concurring opinion) (emphasis in original).
0 See note 5 supra.
4"Despite th[e] increase in use of nonfinancial releases, however, money bail remained the
predominant form of pretrial release. Bail bonds were responsible for the release of 44 percent of
the felony defendants in 1971, about the same percentage as in 1962 where money bail was
virtually the only method of release." W. THOMAS, supra note 3, at 39-40.
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Neither the assumption of the courts that defendants are financially
motivated nor the belief of the bail reform programs that defendants with
community ties can be successfully released without monetary conditions
have, until recently, been examined by social scientists to determine their
validity. Two studies have sought to determine which factors are, in fact,
significant in predicting court appearance. Landes15 studied a random sample
of 858 criminal defendants represented by the New York City Legal Aid
Society. Using linear and logistic regression analysis, Landes studied the 333
defendants in this sample who had been released, in an attempt to discover, in
part, which factors played a role in determining the likelihood of court
appearance. Landes found that the amount of bail was a statistically
significant factor in predicting court appearance: the higher the bail amount,
the more likely the defendant was to appear. Other variables which were
found to be significant were the presence of an outstanding detainer (arrest
warrant), resisting arrest on the current charge and, marginally, age. Variables
found not to be significant included charge severity, prior felonies, and parole
or probation status.
Clarke, Freeman and Koch 16 (hereinafter Clarke) studied a random
sample of 861 persons arrested by the police in Charlotte, North Carolina.
Clarke using the linear survival rate analysis method, studied sex, age, race,
income, employment, criminal history, type of offense charged, court disposition time and form of pretrial release (but not amount of bond) to determine,
in part, the roles these variables played as predictors of court appearance.
Clarke found that court disposition time and method of release were significant predictors of court appearance. The longer a defendant's case remained
open, the greater the likelihood that he would not appear. Defendants
released on PTR (an unsecured appearance bond and supervision by a
pretrial release program) and those released on magistrate release (unsecured
appearance bond) were more likely to appear than defendants released on
bondsman release (surety bond posted by a bondsman) or cash release
(defendant posting the entire surety bond amount).
Clarke concluded that the post-release supervision provided for PTR
defendants was responsible for their greater likelihood of appearance.
Defendants released under magistrate release were generally those with little
or no criminal record and, Clarke concluded, would have benefited little from
the PTR supervision if they had received it. Clarke found factors such as sex,
income, race, and employment status not to be significant predictors of court
appearance. Clarke did not, however, study the effect of varying amounts of
bail or community ties.
Neither of these two studies created an objective means of predicting the
later court appearance of released criminal defendants.17 Creating an
objective model to be used by the courts when setting bail was the major goal
15See Landes, supra note 4.
16 Clarke, Freeman & Koch, Bail Risk: A MultivariateAnalysis, 5 J. LEG. STUDIES 341 (1976)
[hereinafter cited as Clarke].
17 The designers of the Clarke study had planned to create a predictive model but found that
variable and sample size limitations prevented them from so doing. Id. at 357. The Landes study
did not attempt to create a predictive model. See Landes, supra note 4.
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of the Cleveland Study. In creating this model, the study again examined
which factors appeared to be significant predictors of court appearance.
Since the study took place in Cleveland, Ohio, the factors considered by Ohio
courts in setting bond were taken into consideration in developing a
predictive criterion. Rule 46(F) of the Ohio Rules of Criminal Procedure sets
18
forth these factors:
the nature and circumstances of the offense charged, the weight of
evidence against the accused, the accused's family ties, employment, financial resources, character and mental condition, the length
of his residence in the community, his record of convictions, and his
record of appearance at court proceedings or of flight to avoid
prosecution or of failure to appear at court proceedings.
Under Rule 46(C) the court has a full range of pretrial options available:
Any person who is entitled to release . . . shall be released on his
personal recognizance or upon the execution of an unsecured
appearance bond in an amount specified by the judge, unless the
judge determines that such release will not assure the appearance of
the person as required. Where a judge so determines, he shall, either
in lieu of or in addition to the preferred methods of release stated
above, impose any of the following conditions of release which will
reasonably assure the appearance of the person for trial or, if no
single condition gives that assurance, any combination of the
following conditions:
(1) Place the person in the custody of a designated person or
organization agreeing to supervise him;
(2) Place restrictions on the travel, association, or place of abode
of the person during the period of release;
(3) Require the execution of an appearance bond in a specified
amount, and the deposit with the clerk of the court before
which the proceeding is pending of either $25.00 or a sum of
money equal to ten percent of the amount of the bond, whichever is greater. Ninety percent of the deposit shall be returned
upon the performance of the conditions of the appearance
bond;
(4) Require the execution of a bail bond with sufficient solvent
sureties, or the execution of a bond secured by real estate in the
county, or the deposit of cash or the securities allowed by law in
lieu thereof, or;
(5) Impose any other constitutional condition considered reasonably necessary to assure appearance.
In Cleveland, however, courts rely heavily on surety bonds, seldom using
Is Both the factors to be considered by the courts in setting bond and the variety of types of
pretrial release provided in Rule 46 of the Ohio Rules of Criminal Procedure parallel the federal
rule established in the Bail Reform Act of 1966, 18 U.S.C. § 3146 (1976).
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unsecured bonds or ten percent deposit bail.' 9 The judges appear to hold the
traditional view that the more severe the charge, the more economic coercion
is required to compel appearance. 20 The Cleveland Study attempted to test
the validity of this belief by closely examining the role which the type and the
amount of bail play in compelling court appearance.
I. METHOD

A. Design and Sample Population
A population of Cleveland felony defendants was selected to be tracked as
it proceeded through the adjudicative process. The population consisted
of all felony defendants represented by the Public Defender Office of the
Legal Aid Society of Cleveland21 at their initial appearance in Cleveland
Municipal Court during a ten-week period from mid-November 1974 to midJanuary 1975.22 The population, 267 subjects, 198 of whom were released at
some time, were tracked through trial in Cuyahoga County Common Pleas
Courts, to observe which subjects appeared in court after release and which
did not. While all subjects in this study were represented by the public
defender at their initial appearance in Cleveland Municipal Court, at later
stages of the adjudicative process some of them were represented by the
public defender; others were represented by an attorney in private practice
appointed by the court or by retained counsel; still others were not represented by counsel.
After arrest in the City of Cleveland, a defendant's first contact with the
judicial system is the Cleveland Municipal Court. At this initial appearance, in
accordance with Ohio Rule of Criminal Procedure Rule 5(A), the court
informs the defendant of the nature of the charge against him, and advises him
of his rights to counsel, to a preliminary hearing, and to jury trial where
appropriate. Normally, bail is set for the first time at this appearance.
If a defendant who has been charged with a felony has not secured
counsel, the court will assign counsel to represent him.2 3 At the time this study
was conducted, the local practice was to assign a public defender to represent
the defendant during the initial appearance and through his preliminary
hearing. Approximately 77 percent of the defendants in Municipal Court
were represented in this manner by the public defender; 24 the remainder
either retained their own attorney or chose not to be represented by counsel.
"aSee L.

KATZ

& D.

CLANCY, REPORT ON BAIL IN CUYAHOGA

COUNTY 43,47 (December 1975).

20 Common Pleas judges responding to a Katz questionnaire ranked the offense with which

the defendant is charged as the most important factor in setting bail. Id. at 42.
21 Now entitled Criminal Division, Legal Aid Society of Cleveland.
22 A total of 288 cases were gathered. Sixteen of these cases were not used because of
conflicting or missing data; five cases were not used because they were disposed of with only one
court appearance.
23 OHIo R. CIM. P. 44(A).
21 In 1975, the Public Defender Office of the Legal Aid Society of Cleveland represented 3,554
felony defendants at their preliminary hearing in the Cleveland Municipal Court. THE LEGAL AID

1905-1975 ANNUAL REPORT. A total of 4,628
felony cases were processed by the Municipal Court in that year. CLEVELAND MUNICIPAL COURT

SOCIETY OF CLEVELAND, SEVENTIErH ANNIVERSARY
ANNUAL REPORT, JANUARY 1, 1975 TO DECEMBER

31, 1975.
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The subjects of this study were those defendants represented by the public
defender at their initial court appearance.
Unless the defendant in a felony case waives a preliminary hearing, the
judge schedules the hearing to be held a short time after the initial
appearance. 5 At the preliminary hearing, the court will either find that there is
probable cause to believe that a felony has been committed by the defendant
and bind him over to the Cuyahoga County Court of Common Pleas for
possible indictment or will order the accused discharged. During the three to
four week period between bind over and subsequent arraignment in
Common Pleas Court, a defendant is not represented by counsel unless he has
retained his own attorney.
If he is indicted, a released defendant is sent by certified mail a copy of his
indictment and notice as to when to appear in Common Pleas Court for his
arraignment. Many of these letters, however, are never delivered, and are
returned to the Clerk of Courts. At arraignment, an unrepresented defendant
is appointed an attorney to represent him through trial. This attorney may be
either a lawyer in private practice or a public defender. Also at arraignment,
the Municipal Court bond is reviewed or bond is set if the defendant had not
been bound over by the Municipal Court.
During the tracking period of this study, information about the subjects
was gathered from three sources: court records, attorneys, and subject
interviews. The court records provided information concerning the subject's
charge, bail, legal representation, age, race, employment status, and prior
arrest record. A questionnaire was completed by the attorney who
represented the subject in Municipal Court in order to gain more information
about the nature of the charges pending against the subject. The questionnaire
asked the attorney to indicate specific facts involved in the crime alleged (e.g.,
use of a dangerous weapon, injury to a witness, complaining witness other
than a police officer, confession, etc.) and to scale the weight of the evidence
26
against the subject.
Information concerning the defendant's community ties (e.g., family ties,
employment history, financial resources, etc.), as well as other facts
concerning the defendant's personal life were not available either from court
records or the subject's attorney. To gather this information, an interview
schedule was developed. While it would have been desirable to interview the
entire population, time and insufficient personnel limited the interviews to
defendants who had their Cleveland Municipal Court initial appearance on
Mondays, Wednesdays and Fridays. The effect of this interview process is
discussed in the Results section below.
B. Population Characteristics
After the subjects were tracked through the adjudicative process, they
were stratified into the following four groups:
2OHio R. CraM. P. 5(13)(1).
26 Some

of the questions used in the questionnaire were adapted from the New York City
Legal Aid Society bail study presented in Note, The UnconstitutionalAdministration of Bail:
Bellamy v. The judges of New York City, 8 CiuM. L. BuLL. 459 (1972).
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TABLE 1
GRouP

(1)

NEVER

(2)

APPEAR

-

(3)

FTA

-

(4)

SKIP

-

FREE

DEFINITIONS AND SIZES

Those never released on bail (69 subjects,
26 percent of the population).
Those released at some time and who appeared
at every subsequent court date as required
(85 subjects, 32 percent of the population).
Those who won release, failed to appear in court
on at least one occasion, but at a later date
did appear in court (90 subjects, 33 percent of
the population).
Those subjects who won release, failed to appear
and fled the system (23 subjects, 9 percent of
the population).

-

The study did not differentiate between defendants with different numbers of
court appearances because to do so would have unduly fractionated the
population.
As Table 1 shows,'74 percent of the defendants were released at some
point in the adjudicative process; of these, more than half (113 of 198) failed
to appear at some time.
The following table shows the distribution of bail conditions for the four
27
groups.
TABLE 2
BAIL CONDITIONS BY

Surety Bail

GRouP

10%Deposit Bail

Nonmonetary
Release

Number Percent Number Percent Number Percent
of
of
of
of
of
of
Subjects Bail Type Subjects Bail Type Subjects Bail Type
54%
41%

2
18
14

47%

0
21

28%

FTA

67
46
35

37%

41

55%

SKIP

4

5%

6

16%

13

17%

152

100%

40

100%

75

100%

NEVER FREE
APPEAR

TOTAL

-

-

-

As Table 2 shows, 57 percent of the defendants (152 of 267) were required
to post surety bonds. Nearly all of the subjects who were not released during
the pretrial period had surety bonds. It is reasonable to assume that these
27"Nonmonetary Release" includes subjects released on unsecured appearance bonds (49)
and those subjects released after their preliminary hearing but were later indicted (26).
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defendants could not afford the bond. Court records show that all but two of
the subjects released on surety bonds used a bondsman. Table 2 also indicates
that a higher percentage of those who failed to appear or skipped were on
nonmonetary release (72 percent of those so released) than on ten percent bail
(53 percent of those released on ten percent bail) or surety bond (46 percent of
those released on surety bond).

C. Predictive Model Building
To create an objective means of predicting court appearance based on the
variables measured, a method known as stepwise discriminant analysis was
used.28 This multivariate computerized process compares a large number of
variables for two groups of subjects to find which combination of these
variables best differentiates the two subject sets. In this instance the two
groups compared were those that appeared in court (APPEAR Group in Table
1) and those that did not (FTA and SKIP Groups in Table 1, hereinafter NoT
APPEAR Group). The process creates a weighted algebraic equation using
those variables with the greatest power for differentiating the two groups. The
process also yields a measure of the predictive power of the equation based on
the number of subjects properly classified by the equation.
In order to minimize the number of variables used in the stepwise
discriminant procedure, the following preselection method was used.
Variables which measure Rule 46(F) factors were selected without regard to
statistical significance. Other variables were included if they tended to
distinguish between the APPEAR and NOT APPEAR groups .29 From the initial set
of 105 Court Record Variables (reference to Court Record Variables includes
the Attorney Questionnaire Variables), 35 were selected. 30 From the initial set
of 175 interview variables, 31 variables were selected.
Table 3 lists the variables which appear in the discriminant equations
which were developed. These variables are a subset of the two sets described
above.
II. RESULTS
While it would have been desirable to provide a variable based on both the
amount and the type of bail, it was not possible to do so because the
population contained defendants released on three different types of bail
(surety bond, ten percent deposit, and unsecured appearance bond), and the
same dollar amount of bail had a significantly different impact on a defendant
28 The discriminant analysis used in this study was the BMDO7M method, described in full in
STATISTICAL METHODS FOR DIGrAL CoMPuTERS 76-95 (K. Enstein, A. Ralston & H. Wilf eds. 1977).
29 If the mean value of any variable for any one of the NEVER FREE, FTA, or SKIP groups was

outside the 95 percent confidence bounds of the APPEAR group, that variable was included in the
stepwise discriminant procedure. The 95 percent confidence bounds is that range of values for a
variable within which 95 percent of the subjects would be found if the variable had a normal
distribution.
'0 The bail, charge and counsel of a defendant might be changed as the subject moved
through the adjudicative process. For defendants who failed to appear or skipped, these
variables were measured at the point at which the subject failed to appear or skipped,
respectively. For the other defendants who always appeared, these variables were measured at
their last court appearance.
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TABLE 3
PREDICTIVE VARIABLES

Variable
Amount of Bond
Average Charge Severity
Some defendants were charged
with more than one count.
Each charge was weighted
based on its relative severity.
Average charge severity was
calculated by totaling the
weight of all charges against
a defendant, and dividing
that sum by the total
number of counts.
Counsel
No Counsel

Definition
Dollar amount of bond.
Charge Weights
1 = misdemeanor*
2 = felony 4
3 = drug law+
4 = felony 3
5 = felony 2
6 = felony 1
7 = murder or aggravated murder

1 = Defendant was not represented
by counsel.
0 = Defendant was represented by
counsel.
1
=
Defendant had appointed as
Appointed Counsel
counsel an attorney in private
practice.
0 = Defendant did not have appointed as counsel an attorney in
private practice.
1 = Defendant had appointed as
Public Defender
counsel the public defender.
0 = Defendant did not have appointed as counsel the public
defender.
1 = Defendant retained his own
Retained Counsel
counsel.
0 = Defendant did not retain his own
counsel.
1 = There was a complaining witness
Complaining Witness
other than a police officer.
2 = There was not a complaining
witness other than a police
officer.
1 = Evidence of the crime was taken
Evidence Taken
at the time of arrest.
2 = Evidence of the crime was
not taken at the time of
https://engagedscholarship.csuohio.edu/clevstlrev/vol27/iss4/18 arrest.
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Felony 1

Total number of first-degret,
felony counts.

Felony 3

Total number of third-degree
felony counts.
Total number of fourth-degree

Felony 4

felony counts.
Marital Status

0

=

Married.

1 = Separated, divorced,
or widowed.
2 = Never married.
1 = Witness or other individual
suffered physical injury.
2 = Witness or other individual
did not suffer physical
injury.
Total number of prior traffic
offense arrests.
1-100, Attorney's rating of
the weight of evidence
against the defendant.

Physical Injury

Traffic Arrests
Weight of Evidence

Although the population was limited to felony defendants, some indictments contained misdemeanor charges as well as felony charges.
4- Drug offenses were classified on the basis of their sentence severity, when state statute did not
classify them as a particular felony.

depending on which type of bail he received. It was possible, however, to
examine the effect of bail for the entire population by using the type of bail as
the Bail Variable.
A discriminant equation was derived for the 198 released subjects, using
the Court Record Variables:
D = 3.326 - 2.493X, + 2.174X 2

-

1.670X 3 + .3350X 4

-

.0203X5

Where:
D = Discriminant Score
X I = No Counsel
X 2 = Appointed Counsel
X 3 = Complaining Witness
X 4 = Average Charge Severity
X 5 = Weight of Evidence
Table 4.1 lists the variables that appear in the equation, the coefficients of each
variable, and the equation's constant. The table also provides other data
related to the equation. The F-statistic describes the power of discrimination
for each variable; the larger the F-statistic, the greater that variable's ability to
differentiate between subjects in the APPEAR and NoT APPEAR groups.
The Classification Matrix, Table 4.2, shows the classification resulting
from the discriminant equation. Seventy-nine percent (156 of 198) of the cases
were properly classified by the equation; 26 percent (42 of 198) were
Published
by EngagedScholarship@CSU,
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classified.
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Next, a discriminant equation was derived for the 75 interview subjects
who had been released, using the Interview Variables as well as Court Record
Variables. Again, type of bail was used as the Bail Variable. The No Counsel,
Felony 1, Retained Counsel, Marital Status, and Evidence Taken Variables
appeared in the equation. Using these factors, the equation correctly classified
31
84 percent of the subjects.
To determine whether the subset of interviewed subjects was in some way
significantly different from the general population, a discriminant equation
was derived for the interviewed defendants using only the Court Record
Variables, the same variables employed in the stepwise discriminant analysis
of the general population. The No Counsel, Felony 1, Retained Counsel,
Evidence Taken, and Physical Injury Variables appeared in the equation and
properly classified 85 percent of the subjects. 32 These variables are either the
same as or are covariates of the variables that appeared in the equation for the
entire population (Table 4.1), indicating that the interview subjects did not
differ significantly from the general population.
Although amount of bond could not be used as a predictive factor among
defendants released on different types of bail,3 3 it was possible to weigh Phe
significance of the amount of bond within each type of bail. The population
was divided into three groups of subjects: surety bond, ten percent deposit,
and nonmonetary release; discriminant equations were calculated for each
group. For the surety bond and ten percent deposit groups, the amount of
bond was used as the bail variable. For the subjects released under
nonmonetary conditions, a discriminant equation was computed without the
amount of bond being considered. Nonmonetary release subjects included
those subjects who were released after their preliminary hearing but were
later indicted, as well as those subjects released on unsecured appearance
bonds. Bond was not required of the first group, and the amount of bond was
almost always the same for the second; using amount of bond as a variable for
these defendants, therefore, would have had little meaning. Only Court
Record Variables were used to derive these equations; including the
Interview Variables would have required a further splitting of the population,
unduly fractionating it.
For the 85 subjects released on surety bonds, the equation created used the
No Counsel, Complaining Witness, Appointed Counsel, Felony 3, and Felony
4 Variables. The equation properly classified 80 percent of the subjects.3 4For
the 38 subjects released on ten percent deposit bail, the Amount of Bond,
Appointed Counsel, No Counsel, Weight of Evidence, and Traffic Arrests
Variables in the equation properly classified 87 percent of the subjects. 35 For
the 75 subjects released without monetary conditions the Appointed Counsel,
31 Table 5, pages 608-09 inf ra, presents the discriminant equation data for the interview subjects, using both Interview and Court Record Variables, and the Classification Matrix for that
equation.
32 Table 6, pages 610-11 infra, presents the discriminant equation data for the interview subjects, using Court Record Variables only, and the Classification Matrix for that equation.
33See pages 595, 597 supra.
34 Table 7, pages 612-13 infra, presents the discriminant equation data for the subjects released on surety bonds, and the Classification Matrix for that equation.
3 Table 8, pages 614-15 infra, presents the discriminant equation data for the subjects released
on ten percent deposit bail, and the Classification Matrix for that equation.
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Public Defender, and Weight of Evidence Variables appeared in the
equation. 6 The equation properly classified 81 percent of these subjects.

III. DiscussION
A. Summary of Findings
All of the discriminant equations that were derived accurately classified a
large fraction of the population. Some variables that entered the equations are
factors traditonally thought to be of predictive importance, others are not
generally seen as having predictive importance. Other variables traditionally
thought to have predictive value did not, in this study, prove to be significant.
1. Counsel
Representation by an attorney proved to be the most significant predictive
variable in all of the equations except for the ten percent deposit subjects,
where it was the second most significant variable. 37 Subjects represented by
counsel were more likely to appear than defendants who did not have an
attorney. This is not a factor generally believed to be a significant predictor of
court appearance.
2. Weight of Evidence
Variables related to the strength of the case against a subject also proved to
be significant. If the weight of evidence was high (Table 4.1, 8.1, and 9.1), or if
there was a complaining witness (Tables 4.1 and 7.1), a defendant was less
likely to make a later court appearance. Similarly, if evidence had been taken
from the defendant (Tables 5.1 and 6.1), or if someone suffered a physical
injury during the episode resulting in a criminal charge (Table 6.1), the
defendant was less likely to appear.
3. Charge Severity
Charge severity also proved to be a significant variable. Unexpectedly,
subjects with severe charges were more likely to appear than subjects with
less severe charges. This is the opposite of the traditionally held belief that
defendants become less likely to appear as charge severity increases. As Table
4.1 shows, defendants with higher average charge severities were more likely
to appear than subjects charged with less serious crimes. In Tables 5.1 and 6.1,
defendants charged with first degree felonies were more likely to appear than
subjects not so charged and, in Table 7.1, defendants charged with third
degree felonies were more likely to appear than those charged with fourth
degree felonies.
4. Type of Bail
The type of bail set for a defendant did not prove to be a significant
36 Table 9, pages 616-17 inf ra, presents the discriminant equation data for the subjects released
on nonmonetary release, and the Classification Matrix for that equation.
17 Table 8.1, page 614 infra.
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predictor of court appearance even though there were differences in the
appearance rates among subjects released under surety bond, ten percent
deposit, and nonmonetary release conditions.3 8 Table 4.1.presents the factors
that appeared in the discriminant equation derived for all of the released
subjects; in that analysis, type of bail was used as the Bail Variable. Bail did not
even appear in the equation, having an F-statistic of only 1.0, which is not
statistically significant. The Type of Bail Variable did not appear in the
discriminant equation derived for the interview subjects, both when the
Court Record Variables and Interview Variables were considered together,
and when only the Court Record Variables were considered, having
in both
39
cases an F-statistic of 0.5, which is not statistically significant.
5. Amount of Bond
The amount of bond was not a significant variable among defendants
released on surety bonds. Amount of bond did not enter the equation for these
subjects, 40 having an F-statistic of only 1.1 which is not statistically significant.
For defendants released on ten percent deposit bail, however, the amount
of bond was the most significant variable. Defendants released on ten percent
41
deposit bail were more likely to appear as the amount of bond increased.
6. Community Ties
Of all the Interview Variables that measured community ties, only marital
status proved to be a significant variable. Table 5.1 shows that married
defendants were more likely to appear than subjects who were not married.
Other Community Ties Variables such as length of time at former and present
residence, number of siblings living in Cuyahoga County, employment status,
etc., were not significant factors.
Only the interviewed subjects were considered in the analysis of
Community Ties Variables, since this data could be obtained only through
interviews. It is likely, however, that the same result would have occurred had
we been able to analyze the Community Ties Variables for the entire
population because the interviewed subjects appeared not to differ in a
significant way from the general population.4 2
7. Other Variables That Were Not Significant
Other variables traditionally thought to have predictive importance were
found to not be significant. These variables include age, race, sex, and prior
arrest record.
3' Table 2, page 594 supra.
3' See Tables 5.1 and 6.1, pages 608, 610 infra.
10Table 7.1, page 612 infra.
"' Table 8.1, page 614 infra. This result conflicts with Landes' finding that when defendants
released on surety bonds and R.O.R. were considered together, the amount of bond was a significant predictive factor. Landes, supra note 4, at 322-24. In the Landes study, the R.O.R. bail
amount was considered to be zero. Clarke comments that this conclusion is suspect due to the
relatively small number of defendants in the Landes study who were released on surety bonds
(31) compared to those released on R.O.R. bail (253). Clarke, supra note 16, at 381-82.
42 See note 32 supra and accompanying text.
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B. Evaluation of Findings
The results of the Cleveland Study conflict with the beliefs of both the
courts and bail reformers as to the factors which are significant in compelling
court appearance. The judges believe that defendants are financially motivated; hence the more financially severe the type and amount of bond, the
more likely it is that the defendant will appear. Further, judges seem to
believe that the surety bond is the most effective way to financially induce
defendants to appear in court. The bail reformers believe that defendants are
likely to appear if their community ties are strong, that where such ties exist,
defendants can be released successfully without requiring financial bail
conditions.
The Cleveland Study, for the most part, does not support the view that
increasing the financial severity of the type and the amount of bond increases
the likelihood of appearance. Type of bail did not prove to be a significant
variable.4 3 Increasing the severity of the type of bail (for example, requiring a
surety bond rather than ten percent deposit bail) does not appear to increase
the likelihood of court appearance.
The belief that increasing the amount of a surety bond will increase the
likelihood of appearance is also not supported by this study. Amount of bond
was not a significant predictor of court appearance among surety bond
subjects. Among defendants released with ten percent deposit bail, however,
high bond amounts did increase the likelihood of later court appearance. For
these defendants, the amount of bond proved to be the most significant
variable. While it is not possible to determine whether surety bond subjects
would have behaved differently had they been released on ten percent
deposit bail, it is likely that the differences in the role that the amount of bond
plays for surety and ten percent subjects is due to the different impacts that
these bail forms have on a defendant.
Under ten percent deposit bail, a defendant has an opportunity to recover
most of the money he pays to gain his release. A defendant released under a
surety bond normally must pay a bondsman to post his bond. These
defendants, unlike those released on ten percent deposit bail, cannot recover
the money they pay to gain their release even if they appear in court. In this
study, virtually all defendants who were released on surety bonds had their
bonds posted by a bondsman. Thus, ten percent deposit defendants had a
monetary incentive to appear in court, while surety bond defendants had no
such motivation.
Another reason why a defendant released on a surety bond may not be
motivated to appear in court is that his bondsman probably is not supervising
him and will not pursue him should he fail to appear in court. A bondsman has
very little financial incentive to insure his client's appearance since it is
unlikely that the court will collect a bond forfeiture judgment from the
bondsman if his client fails to appear. 44 Thus a defendant released on a surety
43Although type of bail was a candidate variable for the discriminant equations derived for
the entire populations of both the released defendants and the interview subjects, type of bail
did not prove to be a significant factor and did not enter the equations for either of these groups.
See Tables 4.1, 5.1 and 6.1, pages 598 supra, 608, 610 infra.
11When a defendant fails to appear, a bond forfeiture is issued against the bondsman and the
insurance company for which he is the agent. If within 30 days the defendant still has not
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bond has neither a financial incentive nor a fear of being pursued by his
bondsman to compel his appearance in court.
The Cleveland Study also does not support the common belief that the
more severe the charge is, the more likely it is that a defendant will not appear.
In this study, defendants became more likely to appear as the severity of the
offense increased.4 5 Prior arrest record, also a variable considered important
by many judges in setting bond, did not prove to be significant.
This study also casts doubt on the view that a defendant's community ties
are an important predictor of court appearance. Of the many community ties
variables considered as candidate variables, only marital status proved to be
significant.
C. The Role of Representation
In all of the discriminant equations derived in this study, defendants who
were represented by counsel were more likely to appear in court than those
defendants who lacked representation. Most defendants in this study were
not represented during the three to four week period between their
preliminary hearing and arraignment. As Table 10 shows, most defendants
who failed to appear or skipped did so at arraignment.
TABLE 10
TIME OF NONAPPEARANCE

Point in Judicial
Process when Subject
did not Appear

FTA
Number Percent
of
of
FTA
Subjects

Skip
Number Percent
of
of
SKIP
Subjects

Between Initial Appearance
and Preliminary Hearing
At Arraignment
After Arraignment

7
79
4

8%
88%
4%

3
11
9

13%
48%
39%

Total

90

100%

23

100%

appeared in court, a bond forfeiture judgment is entered. If the bondsman does not pay the
judgment within 30 days, the Clerk of Court is required to refuse all further recognizance from
that bondsman. CUYAHOCA COUNTY C.P. CT. R. 34(P). However, it is a relatively common practice for Common Pleas Court judges to grant extensions of time on the judgment to bondsmen.
A Cleveland Plain Dealer series on criminal justice reported that most cases took a year before
the judgment was settled - "and often the judgment was settled not by payment, but by
the defendant having been arrested for another crime." Cleveland Plain Dealer, Dec. 28, 1978,
at A-12, col. 1.
Katz and Clancy studied 1,396 cases, a randomly selected sample of 20 percent of the 1974
felony docket of Cuyahoga County Common Pleas Court. Among the 495 defendants released
on surety bonds in their sample, 17 percent (83 of 495) failed to appear after arraignment. Ten
percent (49 of 495) of the defendants who failed to appear never appeared in court again. In only
20 percent (10 of 49) of these cases was a bond forfeiture judgment entered. L. KATZ &
D. CLANCY, supra note 19, at 47. The Katz study did not report the number of these cases in which
the judgment was actually collected.
This is by no means a recent development in Cleveland. A 1922 study analyzed the records of
the Ohio State Auditor and found that during the period from January 1, 1916 to May 20, 1919,
there were 143 cases in Cleveland Municipal Court in which bonds had been forfeited. In
only 14 of these cases were the judgments actually collected. The sum collected amounted to
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Since most defendants in this study were not represented at arraignment,
they had to rely solely on the court to notify them of their arraignment. As
would be expected there is a very strong relationship between receiving a
notice of the date of his arraignment by mail and a defendant's subsequent
appearance at arraignment. A total of 165 subjects were free at the time of
arraignment. Records as to whether a subject received notice prior to
arraignment were not available for 26 of these subjects. Of the 61 who
received notice, 47 appeared at arraignment; of the 78 who did not receive
notice of the arraignment, 60 did not appear.4" It is not surprising that most
defendants who do not receive notice of their arraignment by mail do not
appear in court.
Katz and Clancy 47 and Freed,48 in separate studies of the Cuyahoga
County bail system, also concluded that the system's high failure-to-appear
rate was due to the court's inadequate notification system. As the Katz study
observed, "[ajpparently there is great confusion amongst defendants about
when and where they are to appear. Often this confusion is caused by changes
of address or simply defective notices sent by the Clerk of Court's office." 49
In the Cleveland Study, attorneys seemed to provide information to
defendants which the system fails to provide. Defendants who are not
represented by counsel either do not know how to get information about
when and where to appear or simply choose to conclude that the lack of
notification by the court indicates that his case has been disposed of or
forgotten, when, in fact, the court has failed to notify the defendant of his
court date.
The importance of keeping contact with a defendant as a means of
increasing the likelihood of appearance was noted in the Clarke study of
Charlotte, North Carolina defendants. 5 Clarke found that defendants
released on PTR were more likely to appear than defendants released on
surety bonds. The study concluded that the PTR program's supervision was
the main reason for the higher rate of appearance for these defendants.
Supervision appears to be more critical in assuring court appearance than
type of bail. The failure of the court to assure that most defendants appear in
court is due, in part, to their use of surety bonds rather than ten percent
deposit bonds, and, more importantly, to their failure to maintain contact
with defendants. The success of the bail reform programs was probably due
only 1.5 percent of the total amount of the forfeited bonds during the period. CRIMINAL JUSTICE IN
CLEVELAND: REPORTS OF THE CLEVELAND FOUNDATION SURVEY OF THE ADMINISTRATION OF CRIMINAL

JuSrIcE IN CLEVELAND OIo

154-55 (R.Pound & F. Frankfurter eds. 1922). Auditor's records re-

vealed a similar pattern in Common Pleas Court. Id. at 185-86.
4-Landes reported a similar result, Landes supra note 4, at 324-25. Unlike the result in the
Cleveland Study, however, in the Landes study the severity of offense variable was not found to
be a significant predictive factor.
40 The relationship between receiving notice of arraignment and subsequent appearance at
arraignment was highly significant with X 2 = 40.05, P < .001. The Receiving Notice variable was
not used as a variable in the stepwise discriminant procedure because it was not relevant for the
entire population. Not all defendants were indicted and of the defendants who were indicted, not
all were free on bond at the time of their arraignment.
47L. KATZ & D. CLANCY, supra note 19, at 35.
4sC. FREvD, CoRREcrIONS 30 (Cleveland Foundation 1975).
49L. KATZ & D. CLANCY, supra note 19, at 35.

" Clarke, supra note 16, at 370-72.
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to their ability to maintain contact with their clients, and not because of their
clients' community ties.
IV.

RECOMMENDATIONS FOR A MORE EFFECTIVE BAIL SYSTEM

The discriminant equation derived for the entire population using the
Court Record Variables 5' properly classified 79 percent of the subjects. 52
Using this equation, therefore, the likelihood of appearance of approximately
79 percent of a new population of defendants can be predicted. 53 By entering
the appropriate values for a new defendant for each of the equation's
parameters, a defendant's probability of appearance can be calculated. If the
discriminant score is positive, the subject is likely to appear; if the
discriminant score is equal to or less than zero, the subject would be likely not
to appear.
Type of bail was not a significant predictor of court appearance in this
equation. The court is therefore left with the problem of attempting to insure
the appearance of a defendant with low probability of appearing. In lieu of
varying the types of bail, what can the court do to assure his appearance?
In many cases, the appointment of permanent counsel at the defendant's
initial court hearing would sufficiently increase his likelihood of appearance.
But what of the defendant who, even with an attorney, is still predicted to
have a low probability of appearance?
Since felony defendants who have some means of staying in contact with
the system are more likely to appear in court, increasing this contact for
defendants predicted to fail-to-appear is likely to be an effective method of
assuring their appearance. Such supervision could be provided by a pretrial
supervisory agency. The agency would make sure the defendant knew when
and where he was supposed to appear as well as providing other supportive
services. The degree of supervision required could be determined by using
the predictive equation. Where the defendant is found to have a high
probability of non-appearance, very strict conditions would need to be
imposed. When a marginal risk is shown, less stringent conditions would be
sufficient.
The cost of creating and maintaining a supervisory agency may be
prohibitive, however. Short of creating such an agency, the courts may still be
able to increase appearance rates by employing ten percent bail deposit
conditions for cases in which they now impose surety bonds. For the subjects
released on ten percent deposit bail in this study, amount of bond was the
most significant predictor of court appearance, while among subjects released
on surety bonds the amount of bond was not a significant variable. Logically,
if any monetary bail is to be used, the ten percent bail deposit should be the
type employed, as it is the most effective in inducing court appearance while
51See text at pages 595, 597 supra and Table 4.1, page 598 supra.
52 See Table 4.2, page 599 supra.
-1 While the discriminant equations derived for the interviewed subjects (Tables 5.1 and 6.1,
pages 608, 610 infra) resulted in better overall classifications (Tables 5.2 and 6.2, pages 609, 611
infra) than did the equation derived for the entire population (Table 4, pages 598-99 supra), the
latter equation is better suited for predictive use since it was calculated using a larger number of
subjects.
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607

being the least financially burdensome to the defendant. Most defendants,
however, could be successfully released without monetary conditions by
using the predictive model developed in this study, together with some
method of improving the court's contact with the defendant.
PETER TYLER ENSLEIN
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