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CLEVELAND STATE
LAW REVIEW

Volume 22 Fall 1973 Number 3

Recent Consumer Protection Legislation in Ohio
Thomas D. Buckley, Jr.*

CONSUMER PROTECTION LEGISLATION IN OHIO is not new. The Print-
ers Ink statute' promulgated in 1911 by the advertising trade mag-
azine of that name, and adopted here and in forty-four other states,?
makes false advertising a crime. The state food and drug laws also
provide criminal penalties for particular deceptive practices.* Pro-
hibition against “short” weights and measures* is a form of consumer
protection. The Retail Installment Sales Act’ regulates the credit
aspect of sales to ultimate users of goods and services. The Deceptive
Trade Practice Act® subjects certain sales techniques to injunction.
There is even a form of “truth-in-labeling’”? statute explicitly made
applicable to consumer packages. And consumer interests are relevant
to a number of miscellaneous? state statutory provisions such as those
dealing with the redemption of trading stamps,’ the rights of credit
card holders, © and the markeling of insurance" and other services'

* B.A., Fordham Univ.; J.D., Yale Univ,; Member of IIl. and North Dakota Bars; Assoc.
Prof. of Law, Cleveland State Univ., College of Law.

1 OHIO REV. CODE ANN. §2911.41 (Page 1954).
2See Nose, Regulation of Adversising, 56 CoLuM. L. REv. 1018, 1058 (1956).

3QuIO REV. CObE ANN. §§3715.52 & 3715.99 (Page 1971); see Carpenter, Consumer Pro-
tection in Obio Against False Advertiting and Deceptive Practices, 32 OHIO ST. L. J. 1
(1971).

40OHIO REV. CODE ANN. §1327.42 (Page 1972).
514, at §§1317.01 et seq.
6 OHIO REV. CODE ANN. §§4165.01 et seq. (Page Supp. 1972).

7OHIO REV. CODE ANN. §1327.44(A) (Page Supp. 1972). But the provision forbidding
the use of containers which mislead as to the quantity is not made applicable to consumer
packages.

8OnIo REV. CODE ANN. §1333.60 (Page Supp. 1972) provides that “Where any mer-

chandise is offered for sale by means of its voluntary delivery to an ofteree who has
neither ordered it nor requested it, the delivery of such merchandise constitutes an uncon-
ditional gift to the recipient.”

YQu1o REV. CODE ANN. §1333.02 (Page 1972).
W OHIO REV. CODE ANN. §1319.01 (Page Supp. 1972).
" OHIO REV. CODE ANN. §3999.08 (Page 1971).

2F .-, OHIO REv. CoDE ANN. §§3731.12 & 3731.16 (Page 1971), provide that at least
two sheets be supplied to each hotel guest, and.that hotel rates be posted conspicuously
in each hotel room. ’
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394 CLEVELAND STATE LAW REVIEW [Vol. 22:393

traditionally subjected to state regulations. Recently enacted federal
laws also bear on consumer interests;® and some local consumer pro-
tection is also available.®

This array of state consumer legislation has been of limited im-
portance for several reasons. Some only apply to particular industries
or types of transactions (e.g., food and drug industry; credit card
transactions’®), some to a limited form of sellers’ abuse (e.g., adver-
tising), and much of it cannot be invoked directly by a consumer,
but instead is enforced by public authorities” or, in the case of the
Deceptive Trade Practices Act, by non-consumers.” Therefore, most
aspects of consumer transactions have been subject not to a special-
ized “consumer law’’ but to the all-purpose commercial law applicable
to sales and related transactions of all kinds. In a suit between a con-
sumer and a merchant or finance agency, a combination of the Uni-
form Commercial Code and general contract law principles govern
the rights of the parties with respect to such fundamentals as contract
formation, freedom of contract, and remedies, Moreover, there is, in
general, no forum other than a private law suit for the resolution of
particular consumer grievances concerning merchants or financers.

The drafters of the Uniform Commercial Code deliberately did
not attempt comprehensive treatment of the particular problems
which arise in the consumer context.”® Vestigial traces of their initial,
but soon abandoned, intent to deal thoroughly with consumer prob-
lems ean be found in Article 9’s preservation of the “consumer goods”

BF.g., Fair Packaging and Labeling Act, 15 USC. §§1451 e seq. (Supp. 1973); Truth
in Lending Act, 15 U.S.C. §§1601-1613, 1631-1644, 1671-1677 (Supp. 1973); Fair
Credit Reporting Act, 15 US.C. §1681 (Supp. 1973).

WE g CODIFIED ORDINANCES OF THE CITY OF CLEVELAND §§1.1931 & 1.1932; &
§§12.0101-12.1102, establish an Office of Consumer Affairs and provide for a Cleveland
Consumer Protection Code.

BOuI0 REV. CODE ANN. §83715.01 et seq. (Page 1971); OHIO REvV. CODE ANN.
§§1319.01 ¢t. seq. (Page Supp. 1972).

18 OHIO REV. CODE ANN. §2911.41 (Page 1954).

Y E.g, OHIO REV. CODE ANN. §3715.69 e seq. (Page 1971), places responsibility for
enforcement of the Pure Food and Drug Laws on the Director of Agriculture, the Public
Health Council, and the Board of Pharmacy.

% A person “likely w be damaged” by defendant’s violation of the Deceptive Trade Practices
Act is entitled to an injunction “under the principles of cquity.” OHIO REv. CODE ANN,
§4165.03 (Page Supp. 1972). While the Ace was intended originally to control business
torts, a plaintiff's standing does not depend on “competition” between the parties. OHIO
REv. CODE ANN. §4165.02 (Page Supp. 1972). See Carpenter, sapra note 3, at 10.
Nevertheless, it is hard to imagine how a consumer sufficiently aware of defendants
deceptive practices to seek to enjoin them is likely to be damaged by their continuation,
nor how irreparable injury could be proven, since such a consumer could be protected
against damage by refusing to trade with defendant in the future. However, one of the
principal drafters of the Deceptive Trade Practices Act argues that consumers might
claim a necessity or intent to deal with defendant in the furure and in thar way establish
likelihood of damage. Dole, Consumer Class Actions Under the Uniform Deceptive Trade
Practices Act, 1968 DuUkg L. J. 1101 (1968).

¥ G. GILMORE, SECURTTY IN PERSONAL PROPERTY §9.2, at 293-94 (1965).

https://engagedscholarship.csuohio.edu/clevstirev/vol22/iss3/4



1973] RECENT CONSUMEER LEGISLATION 395

concept for limited special treatment.?? But the overall approach of
the Code is suggested by §9-206 which contemplates a “statute or de-
cision [outside the Code] which establishes a different rule for . .
consumer goods.”? Other hands, such as the state legislators or other
uniform draftsmen, were expected to deal definitively, in other
statutes, with consumer transactions and consumer interests.

The Ohio legislature has begun to respond to that invitation from
the drafters of the Uniform Commercial Code, and to the increasing
pressure from consumers and their representatives, for laws which
take into account the relative bargaining powers and other special
characteristics of consumers and merchants.

The result has been passage of Ohio’s version of the Uniform
Consumers Sales Practice Act,B effective July 14, 1972; enactment of
the Home Solicitation Sale Act,® effective January 1, 1978; Ohio
House Bill No, 350, Session 1972-73,% effective April 4, 1973; and
amended Substitute House Bill 243, Session 1973-74,2%¢ effective Jan-
uary 1, 1974. House Bill No. 350 modifies Ohio’s law with respect to
the rights of third party financers of consumer purchases, and makes
changes in the right of a secured party to repossess consumer goods
after an alleged default by a consumer-debtor. Amended Substitute
House Bill 242 eliminates the “cognovit” judgment in connection with
defined consumer loans and consumer transactions.

Consumer Sales Practices Act

Ohio has adopted the Uniform Consumer Sales Practices Act,?
with certain modifications in the form and substance of the version
promulgated by the Uniform Law Commissioners.®? The Act affects
the substantive law of fraud, deception, and unconscionability rele-

2 “Goods are ‘consumer goods' if they are used or bought for use primarily for personal,
family or household purposes.” OHIO REV. CODE ANN. §1309.07(A) (Page 1962);
UNIFORM COMMERCIAL CODE §0-109(1) (1972 version) [hereinafter UCC].

2 OHIO REV. CODE ANN. §1309.17 (A) (Page 1962); UCC §9-206(1).

2 Among the organizations which have participated in fact-finding hearings conducted by
the Consumer Protection Division, Ohio Department of Commerce, ate the following: in
Cincinnat, South Western Consumers Assoctation, and Womcen's City Club for Consumer
Action; in Cleveland, Consumer Protection Association, and Consumer Education and
Protection Association; in Dayton, Dayton Cansumer Protection Association. FIRST ANNUAL
REPORT, STATE OF OHIO, DEPARTMENT OF COMMERCE, CONSUMER PROTECTION
DIvISION, Appendix A (1972).

B OUIO REV. CODE ANN. §§1345.01.1345.13 (Page Supp. 1972).
U1d. at §81345.21-1345.99.

3 COMMERCE CLEARING HOUSE OHIO REGULAR SESSION 1972 NEW LAwS, 639 e seq.
fhereinafrer House Bill No. 3501.

26 COMMERCE CLEARING HOUSE OHIO REGULAR SESSION 1973 NEwW LAWS, at ...
(unavailable as of this printing).

7 See note 22, supra.
B [JNIFORM CONSUMER SALES PRACTICES ACT, 7 U.L.A. (1973 Supp.).
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396 CLEVELAND STATE LAW REVIEW [Vol. 22:393

vant to “consumer transactions.”? It provides for individual con-
sumer remedies, class action remedies, publicly enforced remedies,
and for remedies which combine individual and public elements. The
Act also provides for the establishment of a Consumer Protection
Division within the Commerce Department to administer the Act and
to participate in the public enforcement process. The attorney general
is authorized by the Act to investigate consumer grievances and to
initiate public enforcement proceedings.

The Act forbids both “deceptive acts or practices”® and “uncon-
scionable acts or practices”® in connection with consumer transac-
tions. Its approach to the two categories of prohibited practices is
different. Section 1345.02 lists a series®? of practices which are de-
clared “deceptive”; proot of the commission of one of these practices
establishes violation of the Act. However, the specific practices de-
scribed in §1345.02 are illustrative and do not exhaust the category
of prohibited deceptive practices. On the other hand, §1345.03, which
deals with unconscionability, also lists a series® of sales methods, but

% ‘Consumer transaction’ means a sale, lease, assignment, award by chance, or other transfer
of ap item of goods, a service, franchise of an intangible...to an individual for purposes
that are primarily personal, family or houschold, or solicitation to supply any of these
things.” OHIO REv. CODE ANN. §1345.01(A) (Page Supp. 1972). However, transactions
between consumess and the utilities specified in OHIO REv. CODE ANN. §4905.03 (Page
1967) examples being telephone companies, electric companies, and water companies, are
excluded from coverage, as are dealings with the financial institutions and insurance
companics described in OHIO REV. CODE ANN. §5725.01 (Page 1967), along with
attorney-client and physician-patient transactions. OHIO REvV. CODE ANN. §1345.01(A)
(Page Supp. 1972).

3 OH10 REV. CODE ANN. §1345.02 (Page Supp. 1972).
3 1d. at §1345.03.

2010 REV. CODE ANN. §§1345.02(B) & (C) (Page Supp. 1972) provide as follows:
*“(B) Without limiting the scope of division (A) of this section, the act or practice of a
supplier in representing any of the following is deceptive. (1) That the subject of a
consumer transaction has sponsorship, approval, performance characteristics, accessories,
uses, or benefits it does not have; (2) That the subject of a consumer transaction is of a
particular standard, quality, grade, style, prescription, or model, if it is not; (3) That
the subject of a consumer transaction is new, or unused, if it is not; (4) That the subject
of a consumer transaction is available to the consumer for a reason that does not exist;
(5) That the subject of a consumer transaction has been supplied in accordance with a
previous representation, if it has not, except that the act of a supplier in furnishing similar
merchandise of equal or greater value as a good faith substitute does not violate this section;
(6) That the subject of a consumer transaction will be supplied in greater quantity than
the supplier intends; (7) That replacement or repair is needed, if it is not; (8) That a
specific price advantage exists, if it does not; (9) That the supplier has a sponsorship,
approval, or affiliation he does not have; (10) That a consumer transaction involves or
does not involve a warranty, a disclaimer of warranties or other rights, remedies, or
obligations if the representation is false. (C) No supplier shall offer to a consumer or
represent that a consumer will receive a rebate, discount, or other bencfit as an inducement
for entering into a consumer transaction in return for giving the supplier the names of
prospective consumers, or otherwise helping the supplier to enter into other consumer
transactions, if earning the benefit is contingent upon an event occuring after the consumer
enters into the transaction.”

B d, at §1345.03(B) (Page Supp. 1972), provides as follows: *'(B) In determining whether
an act or practice is unconscionable, the following circumstances shall be taken into con-
sideration: (1) Whether the supplier has knowingly taken advantage of the inability of
the consumer reasonably to protect his interests because of his physical or mental infirmities,
ignorance, illiteracy, or inability to understand the language of an agreement; (2) Whether

(Continued on next page)
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1973] RECENT CONSUMER LEGISLATION 397

makes proof of a supplier’s use of such methods only a eircumstance
to be taken into consideration in determining whether an act or prac-
tice is unconscionable.

Section 1345.05 empowers the Director of Commerce to adopt
rules defining “with reasonable specificity acts or practices” which
are deceptive or unconscionable. This rule-making power in effect
permits the Director of Commerce to enlarge the lists of deceptive
and unconscionable techniques which are in the statute.

The deceptive sales techniques which the Act identifies and pro-
hibits include misrepresentations which might find their way into
any sales piteh, and also more deliberate schemes to defraud. Thus,
in the first category, misrepresentations as to the quality,* durability,®*
age,® or endorsement? of the product offered are all forbidden. The
clearly premeditated technigques which the Act prohibits are fake fire
sales,’® referral sales schemes,® and bait-and-switch advertising.®? The
protection of the Act extends into the period after sale.¥ Assurances
given in reaction to consumer complaintg, and threats made to stifie
complaints, can both constitute violations.

The Ohio Act’s treatment of unconscionability makes a significant
departure to the consumer’s detriment, from the Uniform text. Even
to make out a “circumstance” to be taken into consideration in deter-
mining unconscionability, it must be shown under §1345.03 that the
supplier “knew” what the impact of its behavior would be, or that
the supplier “knowingly” engaged in proscribed behavior. The Uni-
form text reguires instead that the supplier ‘knew or had reason to
know”'® (emphasis supplied). The official comment stafes that, under

(Continued from preceding page)
the supplier knew at the time the consumer transaction was entered into that the price was
substantially in excess of the price at which similar property or services were readily obtain-

able in similar consumer transactions by like consumers; (3) Whether the supplier knew
at the time the consumer transaction was entered into of the inability of the consumer

to receive a substantial benefit from the subject of the consumer transaction; (4) Whether
the supplier knew at the time the consumer transaction was entered into that there was
no reasonable probability of payment of the obligation in full by the consumer; (5)
Whether the supplier required the consumer to enter into a consumer transaction on terms
the supplier knew were substantially one-sided in favor of the supplier; (6) Whether
the supplier knowingly made a misleading statement of opinion on which the consumer
was likely to rely to his detriment.”

“1d ar §1345.02(B) (2).
%1d. av §134502(B) (7).
% 1d. at §1345.02(B) (3).
Y 1d. ar §1345.02(B) (9).

%14, at §1345.02(B) (4); UNIFORM CONSUMER SALES PRACTICES ACT §3(b) (4), Com-
MISSIONER’'S COMMENT, 7 U.L.A. (1973 Supp).

3 Q10 REV. CODE ANN. §1345.02(C) (Page Supp. 1972).

914 at §1345.02(B) (6); UNIFORM CONSUMER SALES PRACTICES ACT §3(b) (6), Com-
MISSIONER’S COMMENT, 7 U.L.A. (1973 Supp).

4 0n10 REV. CODE ANN. §§1345.02(A) & 1345.03(A) (Page Supp. 1972).
2 UNIFORM CONSUMER SALES PRACTICES Act §4(C), 7 U.L.A. (1973 Supp).
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398 CLEVELAND STATE LAW REVIEW [Vol. 22:393

the Uniform text, a course of conduct often will establish the requisite
knowledge, and, in any event, scienter is not invariably required to
establish unconscionability.© Omission in Ohio of the “reason to know”
language, particularly because it is in the Uniform text, will make it
difficult to avoid proof of scienter under §1345.08. This deviation from
the Uniform text may have significance with respect to what is po-
tentially the strongest pro-consumer part of the unconscionability
provision. Section 1345.03 (B) (6) requires the court to take into con-
sideration “whether the supplier knowingly made a misleading state-
ment of opinion on which the consumer was likely to rely to his
detriment.” This should be contrasted with the various misrepresen-
tations of fact which §1345.02 prohibits as “deceptive” practices. By
opening the opinion offered by suppliers to legal scrutiny and legal
sanctions, §1345.03 (B) (6) invites courts in determining unconscion-
ability to reassess older viewpoints on puffing, exaggeration, and
bragging as supposedly innocuous parts of sales pitches.# To make
the Ohio consumer establish that the supplier not only knew that an
opinion would be misleading, but that the consumer would rely on it,
blunts the effectiveness of the Uniform text.4

Proof of the supplier’s actual knowledge will similarly undercut
the usefulness of $§8§1345.03(B) (3) and (4) by making the inability
of the consumer to benefit from the transaction, and the consum-
er’s probable inability to pay in full, factors in the determination of
unconscionability.

Necessity for proof of knowledge may be less significant in con-
nection with price unconscionability. The requisite supplier knowl-
edge will not include information concerning the particular consum-
er’s condition. Price unconscionability has been found by the courts
to include a broad range of deviations from the market standard.

SBUNIFORM CONSUMER SALES PRACTICES AcT §4(C), COMMISSIONER'S COMMENT, 7
U.LA. (1973 Supp).

“4Keeton, Fraud: Misrepresentarion of Ogpinion, 21 MINN. L. REV. 643, 669 (1937): “In
truth, community sentiment does not condemn a vendor for using what has been called “trade
talk’ or 'puffing’ to deccive a vendee who is a stranger, but it does condemn the same
action if the vendee was a close friend of the vendar. The test, in all cases, is what the
ordinary ethical man would have done under the same circumstances, this fictitious person
being endowed with the crystallized sentiment of the community.” See also Herbold
Laboratory, Inc. v. United States, 413 F.2d 342 (9th Cir. 1969), cers denied, 396 US.
1039 (1969) (referring to “normal puffing”).

4 The uniform text would only have extended to opinions what is already the Ohio law
with respect to “facts.” 1. In an action for fraudulent misrepresentation, it is not necessary
for the plaintiff to allege or prove that the defendant made the representation knowing
that it was false” Syllabus by the Court, Pumphrey v. Quillen, 165 Ohio St. 343, 135
N.E.2d 328 (1956).

4 Cf. American Home Improvement, Inc. v. Maclver, 105 N.H. 435, 201 A.2d 886 (1964)
(at most, an 839 overcharge, accompanied by interest and carrying charges of approxi-
mately 18% per vear), wish Jones v. Star Credit Corp., 39 Misc.2d 189, 298 N.Y.5.2d
264 (Sup. Ct. 1969) (300% overcharge, plus finance charges). The test for price
unconscionability is not the seller’s “mark-up,” but the price at which other sellers make
similar property available to like consumers in similar transactions. OHIO REV. CODE ANN.
§1345.03(B) (2) (Page 1972).

https://engagedscholarship.csuohio.edu/clevstirev/vol22/iss3/4



1973] RECENT CONSUMER LEGISLATION 399

The comment to the official text says that price unconscionability in-
cludes charging $375 for a $125 item,” an apparently studied illus-
tration of a three hundred percent deviation from a standard price.
If this is taken to be the threshold of unlawfulness, the concept of
price unconscionability will not be important. Courts should consider
not only such percentage factors, but also the absolute number of
dollars involved, thus reducing the percentage deviation required to
establish “substantial excesses” on big ticket purchases. A consumer
overcharged $250 on a $500 item hag been victimized as much as the
consumer overcharged $250 on a $125 item. To the extent the appro-
priate standard price can be determined with confidence, there is no
necessity to allow for a large margin of error, reflected in a large
percentage deviation, in order to find price unconscionability.

While always posing evidentiary problems, proof of supplier
knowledge may not be an insurmountable challenge with respect to
unconscionability arising from one-sidedness of a consumer contract.
Excessive pro-supplier boilerplate is the evil intended to be reached.*

The Director of Commerce has promulgated detailed substantive
rules defining deceptive trade practices which constitute viclations of
§1345.02.# No substantive rules have appeared yet with respect to
unconscionability.

The most significant rule with respect to deceptive trade prac-
tices is the shortest. Rule CO ¢p-3-01.10 states:

Sale of Motor Vehicles — It shall be a deceptive act or prae-
tice in connection with a consumer transaction involving a
motor vehicle for a supplier of motor vehicles not to inte-
grate into a written contract all material statements, rep-
resentations, or promises, oral or written, made prior to the
written contract by his agent, representative, or salesmen,
to a customer.?

This rule makes the ewistence of such prior statements germane
with respect to the commission of a deceptive act. Hence, even if the
parol evidence rule would have prevented the substantive confent
of such prior statements from being made a part of the consumer-
supplier agreement, and thereby have precluded the consumer from
holding the supplier to the fulfillment of pre-sale statements and
promises, the consumer can nevertheless offer proof of such state-

4 UNIFORM CONSUMER SALES PRACTICES ACT §4(C) (2), COMMISSIONER'S COMMENT,
7 ULA. (1973 Supp.).

“1d. at §4(C) (2).

4 Rules COcp-3-01.01, et seq. were adopted by the Ohio Director of Commerce pursuant to
§1345.05 (B) and Ch. 119, OuI10 REVISED CODE.

% I4. at Rule COcp-3-01.10.
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1973] RECENT CONSUMER LEGISLATION 417

issuance of a written warning to the consumer concerning the trans-
fer of his note or sales contract, and by giving the consumer the
opportunity to preserve contract defenses, even as against the finance
company which takes the note or sales contract, by responding to
the warning with a notification to the finance company of specific
defenses.'®?

The consumer has fifteen days after receipt of the goods pur-
chased, or fifteen days after receipt of the warning, whichever is later,
within which to notify the assignee of claims and defenses.'® The
notifieation from the eonsumer must be in writing.” To defeat holder
in due course status, the consumer’s response must assert the existence
of a claim or defense and it must apprise the finance company with
“reasonable specificity’”’ of the nature of the claim or defense.’ To
overcome a waiver of defense clause, the notice by the consumer must
give the “facts giving rise to the . . . defense.””'s' Defenses which are
not so described in writing by the consumer are not available should
the note-holder or assignee of the sales contract sue in the future.
Defenses which the consumer cannot know about because they do not
arise until after the fifteen day period are also not available to the
consumer in the event of such a suit.

The approach of Houge Bill No. 350 to the problem of third
party freedom from defenses resembles in part the reaction to this
problem found in the Uniform Consumer Credit Code [hereinafter,
the U3C*%]. The U3C, however, almost completely abolishes the holder
in due course rule’® for consumer transactions. The effect of that
reform is significantly diminished, however, by its treatment of waiver
of defense clauses. On the issue of waiver, the U3C offers two al-
ternatives, its equivocation reflecting the sensitivity of the issue and
the intensity of creditor pressure on formulation of the act. Alterna-
tive A, the consumer alternative, makes a waiver of defense provision
unenforceable. Alternative B, the finance company alternative, makes
the effectiveness of such a elause contingent upon the issuance to a
consumer of a notice of the assignment of the contract, and the failure

157 OHIO REV. CODE ANN. §§1317.031 & 1317.14 (Baldwin Supp., March 1973).
84,

159 Id

180 1d ar §1317.031(A) (2) (Baldwin Supp., March 1973).

W14, ae §1317.14(A).

162 JNIFORM CONSUMER CREDIT CODE, 7 UL.A. (1970).

19 UNIFORM CONSUMER CREDIT CODE §2.403, 7 UL.A. (1970), provides that a scller may
not take a negotiable instrument, except a check, as evidence of the consumer's debt. How-
ever, it is theroretically possible for 2 finance company or other holder of an instrument
to qualify as a holder in due course if a merchant has disobeyed §2.403 and extracted a
negotiable note from a consumer. In the unlikely event such a holder did qualify, it would
receive the benefits of holder in due course status.

Published by EngagedScholarship@CSU, 1973
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418 CLEVELAND STATE LAW REVIEW [Vol. 22:393

of the consumer to respond to the finance company with notice of the
facts giving rise to the consumer’s claim or defense. Alternative B
gives the consumer ninety days in which to notify the finance com-
pany-assignee of claims and defenses arising within ninety days of
purchase. Alternative B renders the waiver of defense clause com-
pletely unenforceable as to all claims and defenses which arise after
the ninety day period.

The U3(’s alternative B, the creditor alternative, is obviously
far superior, from the consumer’s point of view, to House Bill No.
360’s change in the third party defense rules. Yet alternative B
is itself generally criticized by consumer advocates as inadequate.'s
Recent legislation in other jurisdictions has gone much further in
providing consumer protection with respect to third party defense
issues.165

Is House Bill No. 350’s treatment of the holder in due course
and waiver of defenses clause nevertheless better than nothing? Not
necessarily. The extremely grudging, nearly trivial concessions to
consumer interest which House Bill No. 350 makes with respect to
third party defenses may stifle judicial reform which was already
underway in Ohio. American Plan v. Woods' held that the “close-
connectedness” of a merchant and a third party financer destroyed the
finance company’s good faith and. lack of notice as to consumer de-
fenses; the finance company was therefore not a holder in due course,
and the consumer’s defenses were operative. The Ohio Court in ap-
plying the law on “close connectedness,” followed the celebrated Unico
2. Qwen'¥ decision and did so on facts much less compellingly favor-
able to the consumer than those found in the New Jersey case. Favor-
able reaction to Unico, and its absorption into Ohio jurisprudence, is
significant because the New Jersey Supreme Court in Unico also held
that a waiver of defense clause, in the consumer context, was un-
conscionable and therefore unenforceable. Statutory regulation of
the waiver of defense clause, as found in House Bill No. 350, makes
such a judicial development far more difficult in Qhio, if it does not
foreclose the possibility altogether.

There is yet another respect in which House Bill No. 350°s treat-
ment of the third party defense issue is a bad bargain for the con-

164 Sep Littlefield, Preserving Comsumer Defenses: Plugging the Loophole in the New UCCC,
44 N.Y.ULREv. 272, 272-73, 291-94 (1969); Murphy, U3C and Negosiabilizy, 29 OHIO
ST.LJ. 667 (1968).

165 F 0., MASSACHUSETTS GENERAL LAwS Ch. 255 §12(F) (1) (1968) provides: “A crediror
in consumer loan transactions shall be subject to all of the defenses of the borrower arising
from the consumer sale or lease for which the proceeds of the loan are used if the creditor
koowingly participated in or was directly connected with the consumer sale or lease
transaction,”

16 16 Ohio App.2d 1, 240 N.E.2d 886 (1968).
750 N.J, 101, 232 A.2d 405 (1967).
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sumer. It provides, with respect to a waiver of defense clause, that
“to the extent that under this section an assignee is subject to de-
fenses . . . rights of the buyer . .. can only be asserted as a matter
of defense™® . . ” (emphasis supplied). This language, taken from
the U3SC"¥ was apparently intended to negate any implication that the
consumer could assert a products liability claim against a financer.'”
Unfortunately, the provision also seems to prevent any positive action
whatsoever from being initiated by a consumer against a third party
for relief from the terms of a credit agreement. It is not uncommon
for consumers to seek such relief on their own before being sued by
a merchant or finance company. House Bill No. 350’s artless method
of protecting financers against the improbable prospect of defending
a products liability suit adds a needless obstacle to consumers seeking
to vindicate their rights,”

Amended Substitute House Bill No. 243: Cognovit Judgments

Amended Substitute House Bill No. 2432 invalidates the warrant
of attorney to confess judgment in connection with consumer loans
and consumer transactions. The Bill also provides for a special form of
notice to the consumer in actions founded upon instruments executed
in connection with consumer loans and consumer transactions.”

A “confession of judgment” or “cognovit” clause has two ele-
ments: (1) waiver of notice of any legal proceedings begun against the
debtor on account of the instrument containing the clause; and (2)
appointment of any attorney, even one designated by the creditor, to
make an appearance on behalf of the debtor and confess judgment
which may then be entered in favor of the creditor against the debtor.

Controversy over the lawfulness and propriety of confession of
judgment predates specific consumer objection to the practice. It is

18 OHI0 REv. CODE ANN. §1317.14(C) (Baldwin Supp., March 1973).

18 UNIFORM CONSUMER CREDIT CODE §2.404, Aliernatives A and B both state: “Rights of
the buyer or lessee under this scction can only be asserted as a matter of defense to or set
off against a claim by the assignee.”

79 See, e.g., Vasquez v. Superior Court, 4 Cal. 3d 800, n.23, 484 P.2d 964, 94 Cal Rptr.
796 (1971).

M Tegislation has been inrroduced in the Ohio 110th General Assembly which would extend
the period during which the consumer’s defenses would be operative vis a vis a third party
financer until the due date of the last installment owing to the financer. House Bill No. 88,
1973-74 session, Ohio General Assembly. Legislation has also been introduced to eliminate
the motor vehicle exception to the “consumer transaction” definition in the Retail Install-
ment Sales Act. House Bill No. 359, 1973-74 session, Ohio General Assembly.

172 See note 26, supra.

173 The notice of complaint served on 2 consumer must seate: “You have a right to retain an
attorney. If you do not appear at the trail or file an answer, judgment may be entaken against
you by default, and your earnings may be subjected to garnishment ot your property may
be attached to satisfy said judgment. If your defense is supported by witnesses, account books,
receipts, or other documents, you must produce them ac the trial. Subpoenas for witnesses
and subpocnas duces tecum, if requested by a party, will be issued by the clerk.” Amended
Substitute House Bill No. 243.
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forbidden altogether in some jurisdictions,”™ is a crime in others,”®
and is prohibited for consumer transactions in many places.'”” Much
litigation has arisen in the context of full faith and credit, and en-
forcement of a sister state’s confessed judgment has been frequently
denied, without respect to the capacity or business acumen of the
defendant-debtor.V?

When made part of a consumer’s finance agreement, a cognovit
clause provided the creditor with powerful leverage. Once the mer-
chant or creditor obtained judgment on the authority of the clause,
all adjustments, bargaining, or other negotiated resolution of con-
sumer complaints would take place, if at all, under the threat if im-
minent execution on the debtor’s property. The burden, and with it
the cost of initiating legal proceedings, was also shifted to the con-
sumer who attempted to set aside or reopen the judgment taken
against him. The use of the cognovit clause had been identified as
one of the major sources of grievances in consumer transactions.'”
Its abolition in connection with consumer loans and consumer trans-
actions was overdue.

The reform is not yet complete, however. Consumers are still
exposed to use of the cognovit clause in real estate transactions, such
as apartment leases. In addition, purchases made to start small, at-
home, part-time business ventures are not within the definition of
consumer transactions, although the possibilities for abuse and over-
reaching are similar to those found in personal, family, educational,
or household dealings.””

With respect to such non-consumer transactions, the warrant of
attorney clause remains effective. Since January 1, 1971, instruments
containing the clause must also spell out, conspicuously, in specified
colloquial “warning” language, the legal significance of the cognovit
clause.®?

74 AR1Z. REV. STAT. ANN. §6-629 & 44-143 (1956); MaAss, GEN. LAws. ANN. Ch. 231,
$13A (1956).

5 R.I. GEN. LAWS ANN. §§19-25.24 & 19-25-36 (1956); NL.M. STAT. ANN. §§21.9-16 & 21.
9-18 (1953).

176 CONN. GEN. STAT. REv. §§42-88 & 36-236 (1958); MINN. STAT. §§548.22, 168.71, &
56.12 (1947 ).
177 f,g., Atlas Credit Corp. v. Ezsine, 25 N.Y.2d 219, 250 NLE.2d 474 (1969).

178 National Legal Aid and Defender Association, DUE PROCESS IN CONSUMER AFFAIRS
AFTER SNIADACH (1971).

179 See generally Fischer v. Division West Chinchilla Ranch, 310 F.Supp. 424 (D. Minn.
1970), where a millwrighe, a farmer, a paper mill hand, and a housewife were among
thase induced to become part time chinchilla ranchers. .

180 The instrument must contain the following: “Warning — by signing this paper you give
up your right to notice and court trial. If you do not pay on time a court judgment may be
wken against you without your prior knowledge and the powers of a court can be used to
collect from you regardless of any claims you may have against the creditor whether for
regained goods, faulty goods, failure on his part to comply with the agreement, or any
other cause.” OHIO REV. CODE ANN. §2323.13(D) (Page Supp. 1972). As amended by
Am.SubH.B. No. 243.
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This warning, then, must continue to be used in connection with
real estate and other transactions not within the coverage of Am.S.
H.B. No. 243. The warning message may be more harmful than help-
ful to those executing notes containing it.

In Overmeyer v. Frick,® the United States Supreme Court held
that the Ohio pre-warning confession of judgment procedure was not
unconstitutional on its face, and that its application to the facts in
Overmeyer was also constitutional. The Court noted, without any
comment whatsoever, the enactment of the warning provision during
the pendency of the case.”™ Quermeyer was not a consumer case. The
debtor was a corporation. “Its corporate structure [was] complicated,
its activities [were] widespread.”™® it was represented by counsel
throughout the course of its dealings with its creditors. The cognovit
provigsion appeared for the first time in a note representing a second
extension of time to pay an already matured debt arising from con-
struction work done by the creditor for the debtor, Overmeyer, and
accepted by Overmeyer. The creditor released mechanic’s liens on
Overmeyer’s property, and gave monetary relief in the form of extra
time to pay and a more favorable interest rate at the time of the ex-
ecution of the note which contained the cognovit clause.’

The Court said:

Qur holding, of course, is not controlling precedent for
other facts of other cases. For example, where the contract
is onc of adhesion, where there is great disparity in bargain-
ing power, and where the debtor receives nothing for the
cognovit provision, other legal consequences may ensue.'

Another important consumer case disposed of by the Court on
the same day that Overmeyer was decided, Swarb v. Lennoz,'® was
a class action which came to the Court on appeal from a three-judge
federal district court in Pennsylvania. The lower court had upheld
the constitutionality of the Pennsylvania cognovit procedure “pro-
viding there has been an understanding and voluniary consent of the
debtor in signing the document.”"” The three-judge court also decided
that with respect to the class of plaintiffs earning less than $10,000
per year, there had been no such intentional waiver of known rights,
and because ‘“the Pennsylvania procedure with respect to the desig-
nated class was based upon a waiver concept without adequate

®405 US. 174 (1972).

211 at 175.

314, at 186.

W1, at 186-87.

W 17, at 188.

405 U.S. 191 (1972).

17 Swarb v. Lennox, 314 F.Supp. 1091, 1095 (E.D. Pa. 1970).
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understanding, it was violative of due process.”’® The lower court
went on to declare the Pennsylvania cognovit procedure unconstitu-
tional prospectively for the class earning less than $10,000 per year,
and to enjoin entry of judgment based on warrant of attorney “in the
absence of a showing of the required waiver.””™ (emphasis supplied).
“A statewide rule or legislation providing for a finding of proof of
intentional understanding and voluntary consent’'® to the surrender
of the right to notice and real court appearance, would satisfy due
process, according to the three-judge court, and allow continued use
of the cognovit procedure in Pennsylvania.

Only the plaintiffs appealed from the judgment of the district
court. They claimed error in the failure of the lower court to declare
the Pennsylvania cognovit system unconstitutional on its face, and to
extend the holding of the court on the necessity of positive proof of
understanding waiver, to the larger class of all signers of cognovit
instruments as proposed by plaintiffs, instead of limiting the holding
to a class earning under $10,000 per year. Rather then appealing,
the Pennsylvania attorney general joined the plaintiffs in urging in
the Supreme Court that the state’s cognovit procedures were facially
unconstitutional.?!

On this state of the record, the Supreme Court affirmed on the
basis of Overmeyer, (in effect giving its approval to the district
court’s denial of any further relief to the plaintiffs), but withheld its
approval from other aspects of the district court judgment. The
Court found that in the absence of a cross-appeal, those aspects of
that judgment which were favorable to plaintiffs were not subject
to review.”™ Therefore, because of the significance the Court assigned
to the posture of the case on appeal and its consequent refusal to
deal in detail with its particular facts, Swarb v. Lennoz is a very
narrow holding merely following Overmeyer and neither extending
nor limiting that precedent in the consumer context. A possible ex-
planation for the Court’s reluctance to seize the opportunity it had in
Swarb to speak definitively about the use of cognovit clauses in con-
sumer financing can be found in the Court’s closing observation that
“problems of this kind are peculiarly appropriate grist for the legis-
lative mill.”" 1%

18 Gwarb v. Lennox, 405 U.S. 191, 199 (1972).

W 14, ar 200.

90 Swarb v. Lennox, 314 F.Supp. 1091, ar 1100-01 (ED. Pa. 1970).
1 Swarb v. Lennox, 405 U.S. 191, 200 (1972)

w214 ar 200-01. Justice Douglas in dissent strongly criticised refusal to decide all the issues
presented in the Jower court; he said "It is anomalous that an appellee by confessing error
can defear an appeal.” Id. at 207 {Douglas, ]., dissenting).

214, at 202.
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The case for the advantage to a debtor of the cognovit warning
clause is extremely thin. It depends on the willingness of users of the
clause to negotiate cognovit provisions, or to compete for business by
eliminating cognovit provisions voluntarily; any advantage to debtors
as a class is further attenuated by the improbability that an in-
creased number of debtors would be rendered sophisticated enough
to act in their own interests as a result of the knowledge gained from
the warning. In other contexts, warning clauses are regarded with
skepticism by consumer advocates.™

If the warning clause has such negligible utility to debtors, it
ought to follow that the constitutionality of the cognovit device is
unaffected, or at least not enhanced, by the warning provision. But
that may not be the case.

In Sward the Supreme Court reiterated its observation in Over-
meyer “that other [more favorable to the debtor] legal consequences’%
might follow in a case marked by: (1) great disparities in bargain-
ing power; (2) a contract of adhesion; and (3) the absence of a
quid pro quo for a cognovit provision. But constitutionality does not
depend upon the harshness of contract terms. What is unconscionable
is not necessarily unconstitutional. Contracts evidencing the three
characteristics mentioned by the Court can be one-sided in many ways
totally unrelated to the cognovit clause. What saved the constitu-
tionality of the Ohio cognovit system, as applied in Overmeyer, was
that “Overmeyer, in its execution and delivery . . . of the second in-
stallment note containing the cognovit provision, voluntarily, intel-
ligently and knowingly waived the rights it otherwise possessed to
prejudgment notice and hearing, and . . . did so with full awareness
of the legal consequences.”%

In Swarbh it was the absence of such intelligent, informed waiver
on the part of the designated class earning less than $10,00 per year
that led the district court to give such qualified relief to the plaintiffs
as was granted. The Supreme Court noted (albeit without comment)
the district court’s observation that a rule or legislation insuring proof
of the informed basis for the waiver of rights would allow Pennsyl-
vania’s cognovit system to continue even for those earning less than
$10,000. And since, in the Supreme Court’s view, the cognovit prob-
lem is “grist for the legislative mill,” the Ohio warning provision
tends to insulate the confession of judgment in Qhio from constitu-
tional attack. It would be difficult to imagine clearer or more explicit
language than that required in the warning clause. It makes gro-

9% Sgp note 167, supra.
95 Swarb v. Lennox, 405 U.S. 191, 201 (1972).
19 Id. at 187.

Published by EngagedScholarship@CSU, 1973

31



424 CLEVELAND STATE LAW REVIEW [Vol. 22:393

tesquely clear the effect and possible consequences of signing a cog-
novit vote. The debtor’s signature appears in close proximity to the
conspicuous printing contained in the warning. The possibility of
arguing ignorance of legal consequence, or of a court’s finding such
ignorance, is sharply reduced, and the possibility of judicial control
of the cognovit clause is thereby severely undercut. Inasmuch as this
protection for real estate and other interests is achieved via a warn-
ing clause which is advantageous to few (if any) debtors, the price
paid by creditors for even a limited perpetuation of the cognovit sys-
tem is cheap. The public as a whole would be better off were the warn-
ing statute repealed, and the cognovit clause eliminated altogether.
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