
THE BJ.ILIFF: Ar . Nicholson, 

please ba s~~te~ in the witness box. 

TEEREUPOl!, WILLIAM D. NICHOLSON, t.. 

member of the p?osp~ctive jury panel, having 

been previously S1'iorn, was c::ca."ll. ined and te.sti­

. fied on voir dire , as follovrn : 

mm; COURT: 

Mr . Nie holson. 

THE C01JPT: 

C-ood afternoon, 

C-ood afternoon. 

Mr. Nicholson, 

is this your first opportunity to serve as a 

. prospect ive juro~? 

MP. . EICHOLSON : Yes . 

Tl:.:3 COl:"RT: The lm·1yers here, 

Mr . Nicholson, •till be asking you some questions. 

If you \'Jil_ just sit be.ck in your chair and r.ela:c 

and l iste:l to the uestions, and answer them 

accurately and forthrightly , that is all t hat 

is expected of yuu. Understand , sir? 

r.m. IUCHOLSON: Yes . 

,..,Iill C URT: Now , in responding 

to these questions, Hr • .l•icholson, you '\-Jill 

remember t•:la.t you are under oa th. 

Yes , s:!.r . 



. . 

TIS COURT: And you will kee9 

your voice up, zi:r,, so tha t i·lr . Romito , here 

l:Jho has the ::.·Gspcnsibility o:f reporting what 

your answars a~e, will be able to hear you, 

and so th~t ev3ryone else in the courtroom 

i·1ill be c.bl.e to hear you. 

Unc2rst and t hat, sir? 

! 2-1 • r:r CI-I OL.S OH : Yes , sir. 

You will do that? 

675 

You will h.:we to bring it u9 just a little bit. 

:.m. !HCEOLSON: Yes , sir ~ 

TF..:E CO'URT: Thank you. 

Counselor Spellacy or Corrigan? 

VOIR DIRE EYJ~.~n;ATIO!J OF HILLI.AM D. NICHOLSON 

By Mr. Co::crif18,n : 

Q Will you s'tata your name, please? 

A Williat1 Hicholocn. 

Q Will you sp3ll youx last na.rJe? 

A N-i-c-h-o-1-~-o-n. 

Q Where de ycu live , ri!r . :Nic holson? 

A West 114th Street . 

Q And your address? 

A 1327. 

Q Ho~lQ.g have you lived at that address? 

.. . 



A About s L.v. yc:.rs. 

Q Hith 1' ho:1 do you live at that address? 

A With my wife a.nd children. 

Q vn1at are their a3es and the na.~es of your children? 

· A Leslie, ny daug~ter, she is eighteen. Mary, my 

"' / daughter, is five. 

Q Is your olcest d~ughter in school or is she e . ployed? 

A She is e~ployed at Chio · Bell. 

Q, What does sl·:e do at Ohio B~ll? 

A She is an operator. 

Q How long has she been so employed? 

A Since July . 

Q Is !ti1·s. Nic •. cls o!:l e::1ployed outside the household? 

A No. 

Q ::?rior to li Jin~ on llh,th Street , -:·Jhcre did you live? 

A On Pea?l P.o~d~ for five yec.s. 

Q 1·r.nat ·was t h.:; add :ness Ci.1 Pearl Read? 

A 4722. 

Q Befo::ee li•,r i ns on Pez.rl Road, w •• ere did you live? 

A In Pennsyl vnnia . 

Q 1faat ccnw<mity .:.n Pennsylvania? 

A Newcastle. 

/ 
That is just over the line from Ohio, is that cor~ect? 

' A. Yes. 

/ ' 
Q Are you :-:a.tivc; to !':"c-;·;ca:::tle? 
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' A Yes. 

Q. When did you co:.:e to Cleveland, what year? 

1956. 
' ' ' 

Is your t1ife n:?.tive to N.:.:i~ cas'cle, also? ,_: .. ... : 1 • • • • 

Yes. 

't·fuat type of er.:plcyn nt a:re you engaged in? 

A 

Q. 

A 

Q 

A Purchase .dvertininz, Cardboard Display Advertising . 

Q 

A 

Q 

A 

Q. 

Keep your voice up. 

Cardboa:rd Disr;,la~l dve_ tising . 

And the na~e of the firn? 

The Dyment Co~pany. 

How lor.g ha e ~rcu been associated with that fir:..? 

A Ten yeai-s . 

Q Before •::orking with t em , where did you work and .iha.t 

type cf work did you de? 

A I i1as an a::ct teacher in Newcastle, High School. 

Q Now, t he case that is at i ssue here is the State of 

Ohio versus Sam H. Sh2ppard; do you understand that? 

A Yes, sir. 

Q Did you . ave: any o:::casion to read or hear anything 

about this c~se in 1954? 

A No, I don't ror.'!cmbGr it, I mean, I don't remember 

having read about it then . 

Q May I ask ho\·; old you are, Mr . Nicholson? 

A Forty-three . 

. .. 



Q Since 195.:!., l:<lV~~ you had any occasion to read in the 

newspapers or see on telo:=vision or hear on radio anythi ng 

about this· case? ,' ' ' 

A Yes, cf course . 

Q That 'vh ich you h~ve seen or hez..rd or read, have you 

follC't·Jed it closely? 

A '.No. 

Q Have you had occo.sion to discuss this case with a..nyon i? 

A If it co ies ~p, of course. 

Q In the course of those discussions, you have heQ ·d 

people express their opinions? 

A Yes, si:r. 

Q F..a.ve you in turn e:tpressed an opin.ion? 

A No. 

Q Approxinately hou 11a.ny tin:es ha.ve you engage.d in 

conversation 1:1ith pt ople ci.b6ut this case? 

A I don't lmow. T~n , tt·1enty tir:ies . 

Q The cpLriio::is t hat you hear expressed , ·were t .ey 

persuasive one \J:J.Y or ancthGr _, anm·:e.r yes or no? 

-·- TE.8 C01JRT : Does he understand 

the quest ion_, Counselor? 

A Yes, yes . 

Q They llere persuasive o~e way or another? 

A They would try to be. 

Q. In t he cou:-::-$c of these opinio. s, l:ere you given 



allegedly so::,e facts about this case? 

A 1~o. 

Q Predicated on the information that you obta i ned f1·or.1 

the cliscus.sicns ·that you had , and from .i"hat you have read 

and :f'rcm irihat yc.u hC'..VG seen , do you feel tha t you could put 

those facts out of your mind , and if y ou are selected aG a 

juror, rely solely en the evidence that ~-wuld be p:eesented 

and receiV<;;d in ·~h:!.s courtrccm? 

A I t hink I could. 

Q . I thin.~ we t'.::.·c entitled to a stronger anm·ie~ thc.:'l 

tha t, either yes you could; or no you .could not? 

A Yes. 

Q Do you f cl you could divorce from your mir.d any 

outside influences e.nd predicate your judgment on that 

i~hich you he2.1·d in th:!.s cour-:..room, is that correct'? 

A Yes, sh·. 

Q If Judge ;r.:i..1ty i~structs you that every defe!!dant in 

a crir:1inal pros8cuticn is presur;;cd to be in.11ocent unless 

and until proven guilty beyo::.'l::l a reasonable doubt, i .. o'u ld 

you accept tl:a:~ instruction? 

A I must. I '°'ould ac cept it; ,; • 

Q. And .would you :z·cquire t:1e State of' Ohio to prove ea.cl 

and ei."ery ele:r.;S:nt beyond a i·easo~ablG doubt? 

A Yes. 

Q. If' Jud :._;:! ~c.lty ~·;e::..~e to tell you t hat t here a::.·e t1:io 
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types of . evidence, Cli:eect evidence, that which we perceive 

by our senses, ~·ie ece, i·1~ touch, 1:;e feel, we hear, and in­

direct evidence or circums·cantial evidence, conclusions 

that we arrive at from a. set o f facts , if Judge Talty r;::;re 

to tell you that circu~.:sta::.-1tial evidence properly proven 

is just as good as dirGct evi ence , · \'1ould you accept that 

· instruction? 

A Would you rev:!.ew t mt aeain? 

Q. Yes e Suppos~ -- and I anticipate that · Judge Tal'!::.y 

will instruct you -- that there c:;.:re two types or e '1idcnce. 

One is direc t evid~nce, that is evidence that comes tc you 

through a witnesa by virtue of the witness having pc1:•c2ived 

something , he sc::J it, he . touc.bed .it .)-· he snelled it, he 

heard it, he felt it, and so on. 

On t he other hand.) you w:!.11 receive circumstantial 

evidence, · a set c:· facts aj_"e presented to you, and f:ror:. 

those facts you drav~ inferences that flew normally and 

reasonably f:rcm those facts~ 

New, this is an in:fe1·cnce that you arrive a t · from 

facts; and if Judge Talty suys that that inferenc e is 

circumstantial evidence, then you may accept it,- if it is 

properly proven, ·twuld you follmi that instruction? 

A Yes, rcmcr.:be:ring the que.lificat ion if properly proven. 

Q. In o ther ':·:c;~ s, to give you a set of fact s , let u::; 

assume that 1;hG:1 you ca::.:?e in Lere this morning, the streets 



I I 

681 

and t 1e buildin.;s ~-~d th..:; trs2s a.':"!.d the lavm, the g:::·ass , 

was cry, and t he sun i:a.s shiDir:.g _, and you had no cpportunit' 

to go out bet".11.aen ::-iine ogclock· in t.1e morning and noon, no 

opportunity to see out; b~t a t . noonti;ne; w'.cn you ':.'1ent cut 

the streets were 1·Je"i: and th buildings wei-e '\1et and the g..:.·:::.s(:; 

i~as wet, and t ha c~neral area "i·Jas v:et . 

F:ro:n t hose f.:.c·Gs_, you could re:1sonably using ycur 

common ordi 1ary exp2r · c::r..ce -- ~rrive at the conclusion t!nt 

it had rained s~!.:o ·'.;i-x8 b~t::een nine o :clock in the r:101•ning 

and noon, is tr:a:i; r.o'G corZ'ect'? 

A That ls cor~Gct . 

Q You didn't see :t xain, bu~ you arrive at th~t 

conclusion f:::.~0~1 these ct'1~r set of facts. 

sun ims out in thG r::o_n.:1 g ·d1Gn ,y·ou car.ie in, and t Le st:cee:t 

and t he build ~1s c:. •• d th.G trees end everything was dry, bu·t 

at noontime i-1hen you 'lj-icnt out o!1ly the str·eet i-m.s '"et. 

Now, it mig'.t ho.ve rr..:i.ned , but it rca.y a lso be t hat a 

truck had gone dc1.·;;.1 and ~;ashed tt:.e streets dcim or so~1ebcdy 

had hosed t hGm do~m 1:1 itr! a hose. 

So the1~e are se'.7(';:~2.l inferences that you could arrive 

s.t from the f a.ct th:::.t the st:reet was i-iet; is that not cm·re ~? 

A Yes. 

Q now, under those c·i:ec .. crntanccs where you can arrive 

at several in:ferc~ccs,, end not only one, the Court i·iill tel 
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• you tha t that ~ind of circun.st;en-cial e vidence you would h2.v! 

to reject, ar..d you could no"· se that k i nd of' circumstantia 

evidence t hat le!!·3s itself t o r.~o.:;.y i ni'erences, and y ou c . n 
l 

'lccept only ths.:~ circm.rntantia_ evi dence t ha·c l ends i tsel i ' 

to the cr.e infe1·~::ice and that i s t o t he guilt of t he de:fc. -

da.'"lt . 

· I:f it l en s it::;elf t o the irmocence, or if it p o ints 

in the direct ion ot~~e:.c han t ile defendant,, the Court "Nill 

tell you tha t you .. ave t o disre.:;a.:·' t hat circumsta r..tial 

evidence. · 

A 

Q 

Would you follm~ tr.at i ns tz-uction? 

., ,._·•':" -- ~ '-". 

So t hat, ega~n, proper ly provGn, you could a ccept 

circurczt a.nt iil evidence, if the Court i nz tructed :. you that 

it wa s to be accepted , if properly proven? 

A YGs. 

ated l ith or et::pl0' "'8d by a .1y _e·1 e . f crcc:ment a .:;ency? 

A No. 

Q Do you ha110 <:r.:ons your a cquai ntanc e s or friends ru1~t 

nember of a ny l a•;1 ·nforce:J.:=nt abenc ies , police departr.1ents, 

sheriff rs C.epa1· tr:e:!l. ts_, a. d t he l ike? 

A No . 

Q Do you knou a~ybcdy i n the Prosecuting Attorney's 

Office? 



: A ~·o. 

Q Do you know t:':-e defendant Se.r.i Sheppard? 

A No . 

Q Or his counsel, Yi:r' . E.'.:!.ilGy 01 .. Nr . ShGrman? 

A No. · 

Q If you ere 8elected as a ju?or, sir, and the t ir.2 

arrives ·where the jury 1;-1ould be deliberating this mutte· , 

do you feel that you could join \·: ith your fellow jurm.·s in 

a full and co;.1ple'l;e discuss ion of all the testimony and 

evidence, with th::: view in nL.1d cf a.:rriving at a fail· v 1d 

just verdict, :fair t o !;oth the Sta~e of Ohio and the 

defende.nt? 

Q Looking at th~ panel of p~ople in the jury box nc:J, 

do you know any of those people? 

A No. 

Q Other t han · .ei:JSP<:!'er articles or magaz ines that you 

may have s een, did you evar read any bocks in connection 

·with this c~se? 

A No, I haven 1 t . 

Q It may ~;ell be that police officers or gcvernnenta.l 

officials suc h .'.ls the County Coroner or some of his ai es 

may testify in this case , and if such a person i·1ere to 

testify, -would you :=: olel~,r because he 1~a:s a police officer, 

er a govern.~ent~l official, eive nore believability or 
(" 



credibility to i{h:.t he i:ct:ld say th::l.n souebody else 1·Jho is 

Do you un'ers tc~d t he question, sir? 

A Yes, I a ... t. inkinl}; about it. 

Ti!T~ COlJRT: All right, you 

reflect on it ~s long as you like. 

A I don 1 t t h i nk I ;iould. 

policG office:;;• or gcverr~ente..l officia l" just 

because l1e i a police office~ or gover~ental official, 

he is not inf·allibl:;; , is he? 

A The.t 1 s co1~r ec~. ·:e is human. 

Q And being t~::-.t police officers and l~y people a::."e 

hum~, tb.~y .:i: e subj\Sct to the se.me believ;;i.bility er l a.ck 

of believability just en t he basis ·chat th2y aTe pG09le, 

are they not·? 

A tight. 

Q And their official status doesnit attribute or 

shouldn :t attribute !nore or less. \·ie ight to ·uhat they h...ave 

to say, as far as cred ibility is conceLned? 

A Not when t h6y are in t he 1:J itness stand . 

Q Beg pardon'? , 

A Not 't·!hen in the i-Jitness ster..d. 

I 
I 
\ 
' \ 
· \ 

'. \ 

,\ 
Q So that ycu 11ould me.?..su:re all the wi·cnesses re.;a:zodlei s 

of ·wh3.t their official co.pa.city ~a:r be, by employing your 

corr-mon ·~vcr;/-d2.y c;;::.so in c1ete::·nining i·1hcther a \Jit1"!CSJ 
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should be beli~ve~ i. total , or in part, or disbelie-~d 

cn~irely, wou l d you not? 

A Yes. 

Q. Nm·1,, i n i·1ei2;~ing e l1itn2ss _, and in eruployinz t he 

common crdin:l:ty ev£:1 .. y- C.2,y sense ·chat you employ in ev.:i.lua­

ting the cred .:.bility of so>..eone t l:a:t: you mig: t meet, "t'Jould 

you take into cons:i.cic;_·a.tion h i s inte rest or lack of' i ntercs ~ 

in the case? 

A Yes, it v~ oulcl Ga "".:.rt of it, i·Jouldn't it? You '<loull.1 

have to weigh t'.t?..t . 

Q :i:ro, don ' t ask r:'.le the question. But anmver, would you 

or would you not? 

A Yes . 

Q You would tal~e iY~o consideration his interes t of l uck 

cf interest, in •:r.:::i_::h-ing h i s c redib ility, is that not 

correct? 

A Right. 

~-8. COP.RIC!:P.N: Pa ss f'o r cause, 

your -ronor . 

TIE COURT: Couns e lor Bailey 
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vorn DI.HE E:rn:::r:J!.TICH OF HI ..... LL-'\M D. !UCHOLSOH 

By Mr . ~a.:i.lcy: 

testify in t h i s C.!: S~; , "t·JOUld you 0 i VG him less credence th::<.Yt 

any other td-C i.1~.Js solely bec.::.use he is tl~e defend::mt? 

A Yes. 

Q If the Cou:::-t ins·c;:-ucts you that that is i mpropc=r,, 

that he is o~ti·Uc;' to ba judg0d on the srunc -plane liith ..., ' ..... 

othei· 't'1itness, ·and that althcu.:;;h you r:iizht logically in::'cr 

that he has c. zt.ro~-:2; interest in the case, nonetheless he 

starts even l i 1-:c ev..:;:cybcdy else, cculd you accept t •. '.:2 t 

l 

' 

ity? 

A I den 9 t lrr..01·1 r:yself, well, enough really to be a~lc 

Q I realize t:1n i; o ~.t.·. Nicholson, assur'.le that you sit 

as a. ju:ro1• and ;ycu c.:·e told th~t your fur~ction c.s a jm.•o::.· 

is that of u f'in2.l jucse of the f2..c:ts , the jury box i s the 

only place t hat f<::.c·;;~ <:>.:re ever decided in our l e,w_, and th~:'" 

the rules ·;;hat you <::.pply to those facts must cot1e f1·co thG 

Court, l~hether you v._s;.·ee °t'J ith . t hem or disagree 'tdth them 

they are the rules for this ball a~ me. 

Now, to be sure this 'is· a -discipline, but could you 

accept thes~ principles and t~ke your rules fro:n .Judsa 



687 

Talty, 1·1hcther you ::2.pfcm to t. in.-: tr e:y are good ones or net? 

A Yes, si:r. 

Q !~01'1, you he. "8 ir~dicatc:; so:::12 di:fficulty · in vie1·ling the. 

defendant who has a mild int erest in this case as a. witnc:::s 

on an equal pla:;:ie 1·1 ith 0v,;:;ryc:i.e e lse. 

But the l m·1 ~- s th:rt he is jus'· another 1·Jitness entitlcj 

to your inspection ~~d Gvcr.tucl believability, if you ~i~ 

him believ~ble, <:"..~1-:3 !:e is r..ot to b.s penalized because he 

happens to be the d efend~nt. 

If you a:ce giv2n en ·Instruction that you want to 

approach an e'ltaluo.tior.. of h is credibility on that ba.s i s .:i 

can you follm-1 it? 

11.,.°' . SP::!:LLACY: I · object to the 

form of th() t~u0:stion , your Bono1·. 

T~IB COURT: Oi;erruled o Do you 

understand t he quest ion, s ir? 

A Yes, I could. follm·1 such an instruction.·· 

Tr:E CO'!.IRT: Do you 't·!ant t he 

question re~d back to you? . ,· 

A Yes, please . 

THE C01.JRT : Do you want to 

. 

I, . \ 
I 

.\ restate t he question, Counselor, or do you . \ 

want t he :teporter to read it? 

MH . BAEEY: 

:t ·o rest~,te t::e queation. 

I will be glad 

\ 
\ 
, t:"' 
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Q Nctuit:tstc.:-1d1 . . &, tl:c:.t :..t is pe :;..~fectly obvious th~:t 

Dccto:r Sh.::ppara h'"""s e..!l. inte1·ost in t .. e outco 1e c f t hG ct:~e, 

s.r..d thn.t you :iicht lo~ic'1 ly c o~1.:::!.der that in evaluatin,.'.; 

h i s t estirnony:; i:!:' ycu .'.lre told th::.t the rule is and tL~ l c.:·1 

is tha t when l:.e ·c.stk:;s t11e .'?itnesn stand :; he is entitl d to 

your considerat ion as a believable \•Jitness , jus t as r. u:;l as 

any other witness , i.·1 ith a sli.sht interest or "t'Jit h n o int ·re~ -::,, 

could you c.pp :.."'cacL the natter cf ~valuating his c rcdibili°C~l 

1• e.s impa:rtic.llJ;- c.~s '.;hc/c ~.nz -:;ru-::~ tion :cequires , could you do 

that, psychologically? 

A Yes, sir. 

Q lfnat ware ~/cm.· ~ om."'ces of informat ion about the case 

in l.954, do y;:,u r •. nc~·J, do you lrnm: what publications? 

I\ ..... ,, 

Q You 1·:e1·0 li vir~s ·t·frH::re i.n. 1954? · 

A Hewe as t le , Per.c.1::;yl vo .. n.ia . 

Q I s~e. 

A It must have bee . in the papers , but I dcn't ·r~~e~ber 

it. 

Q It l'it~::m 1 t a subj Get th.o.t ever con:ffiandcd your deep 

interest at that tine? 

A No, sir. 

Q 1-J11en U2S tl-:e :first tine ycu began to hear about t he 

Sheppard case t '!.~~ -;:. you took notice of it? 

A \faen I car.1c buck to ClevcJ.and, . c a r::e up to l u:.1c 0:1c 

1' 
I 

\ 
I 
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cay. 

Q. · I see; it ~·;::i.s bi:::i.!13 discusi:.:cd by· i'r. i end s ci- asnocio.:ces? 

A Yes. 

Q And w~s thc:!.·e a discuss ion of the i'acts :of' t ·"" c~.SG o-.c 

·what these r>copla thot:ght 't":ere -Che i'acts? 

A Ho . 

Q But t hGY'e 1.;;:,:·::: :::;cr:ie opinions projected or proff'..::red 

for your con~idcro.:cicn? 

A not rc:lllyo 

Q You mei::l...l'J. tho cc.se i...;a$ discuss:ed without; rei'e:rence to 

facts or opinio~s? 

A Right. 

Q 'When \>JO.S • hie, m.~ . :Nicholson? 

Q App1·cxit~ately? 

A Probably in ea~ly 1957 . 

Q. Was tr..e convci·sation in reference to s ome develop::Jent 

in the case, the appeals, the petition, or some lega l 

r.1am:.mver·, i:f' you rscr.11? 

A ! recall it •1c:.7 .-;ell . Hc1'1 explicit should I be? 

Q Well, do you !'eca.11 the conversation very well? 

A Yes. 

Q. Don't give us t!ie conversation. When you lef't thu.t 

conversation,, l~r. ~:ichol.:;cn ,, di you have an irepressicn 

cith_r va.y cf t:1:::: ::,;uilt or irw"lccence of the defc:".ldv..nt? 

I 
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" 

A No . 

Q Wer8 you a~:..:::.rc of' any dcrJino. .. t ircpression a.-r:ionci the 

members o:? t he o ·cup . ·•·i i th -i;;ho_ you a ••n J. .... associating during 

the conversation? . 

A No • . · 

Q Uould you sc.y the · discu::rnion was ccntroversie.1? 

A No. 

Q It dicntt involve pcc9la arc;uing be.ck and f'or t ? 

Q I see. Did i t i:i-101 ve anything about the defendant ~ s 

private life beyond the fc.ct tt:.2'.t . . e 1.-m.s a doctor'? 

A l'!o . 

Q Did it i n•olvo anything about h is conduct i n the pre-

°tl"ial stc.ges of' t'10 case? 

A Uc. 

Q What o th;;::r ccc::lsio!"!s have ::lou becc::ne engae;ed in ccnvc::-

saticn with othars aLcut the Sheppsrd cane? 

A They are hardly woz-th calling conversations. The 

subject has cc:!le up seVe::."C'..l ti!lles, of course, since I 1·J~s 

sum!l!oned for j uTy duty, but only in pass ing. 

Q This is _ecc..ntly? 

A Yes . 

Q Uh en 1·Jas t he: l azt ti!l:e you conferred l'lith c.nycne about 

this case or r:.c . . t ion::!d it in passir.g? 

A 
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articJ.es ap:yca..rcd in ~:Li:1e 2-:1gazi.'18 about tha decision or 

the. Supre~e Cou?t. 

Q I sec. E:lt h?.-ve you '1:::.d any discussion sinc e- you 

kncm you were going to o~ a jurox ~nd could be called in 

this c as E:? 

A NOo 

Q. Did your wife:: offer n.n c9inion i'or your conside:caticn 

·one wa'r er the: other on the n:erits of Doctor Shconc.v-o•s 
J • "" -

guilt or i nnocenc :'? 

A no. 

Q Do you feel you a~o, as cf this mo~ent , completely 

free from any <?Pinicri. as to the guilt or innocence? 

A Yes. 

Q It i s still e.n opon questicn in you:c rr.ir..d ~ 

would take evicG~1ce to cecide, is t~ a.t correct? 

A That's cc~r~ct. 

Q N01·1, a3ain, the= rule will be, as has been .. ~· 

to you briefly, tho,t a failure o:r evidence mil~ ~ 

benefit of the C.ef'e~da?:it , and unless the State :_:. 

evidence which riBcs to a certain acceptable le ~2l of 

certainty, tl-.-'l.t tb~ de:fendo.nt i s to be e.cq_uitted, no ~atter 

·what you might suspect because it has not been · proven; sine 

that is th~ t!lc :mJ. will be gi ·en to you in a fashion 

similar to the te~~s I havs described by the Court, do you 

think you ~-1ill hJ..•.;e 2.;;.1Y difficulty in following it? 
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Q You fe~l you ~;ould hL·\·e difr.:.culty? 

A Yes. 

Q If' the Co";Jrt tells you tha t the level of' p1·oof', mil!li-

tion is that l evel '·ihic~'i L'e-no-\Tes ell reasonable doubt, 

is, proof' beyo.!<l o.. r·~scr2ble ccu· t in the mind of' t he 

viaual juror r.;c..~~i:'lr:; -:;te jud0.:G·1t, e:.nd that a belief i.-ri th~ 

probability ci' ,3U5.l·c i D''" suff icie .t, a.11d that no a:nom 'G 

of suspicion is i:;m:'ficien-c ' · but despite the belief ·o..r.d. t e 

prob3..bility cf guilt you r.::unt rise to the l evel l lh.3:te :te,.zo~:-

able doubt ic · eli:!i:Z.~~::;ed , could you fcllC1·1 that :.:·ul<= and 

acquit the def~nd...:.!1't, unless all :reasonable doubt ue::: .. e 
I • 

removed :rroa JC'.:.~ r:iind~ ••••• ·••J •• · •.• • \ ·· · '· 

A Yes, Sil" .. 

Q, You wouldn't have ... ny difficulty f'cllm·iing that ro.the:r 

strict· rule? 

Objection. 

Objection as tc tne 

cc :::!Ont 1:1i __ be strickc:..n . 

Plc:2s.:.. put c. question, Counselor .. ;, 

rt wus a question. 

TiIZ COURT: T 'le question is 

ordered stri1::!lw .. · Plea£e put anot .• er quc::;tion • 

Q, ..... :r~ ~:1y difficulty fellowing that rulG? 
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A Would you ros"G.::l;i:;<.; the question, pleo.:::e? 

If' you i ·:.;;:i::; giv-:11 G~ch an instruction by t'1e Cou:i:·:t, 

with refel·cncc to ·the level o~ p:·oo:f, and the · 1evel of 

certai..11.ty 'JJhich would have to c~:int in . your mind, b12i'c1·c 

the la-i·! would ccunte:c.<- nee a judgnent o".f con vie t ion :f::::-cm 

you as an indiv:i.dual ju:;,.·cr, bcfm~e ·you could prop::::.ly ~'i1:i.:c:.~ 

that jud,S"!'.~'2nt, cv.::;:.. the 1:h you t'!ight think it wa.3 ha:t::::. ~ , 

or you mig!'.lt C:is.:: . .;:.~30 't'i:. '·h it :po :.·~wnally, could you nci1et:-,- -

less follci'1 it ~s Give. by th~ · Court; and apply that r~_e l 
to whatever lC::v~l of sc..tisfaction you might then ha.va o? 

not hc.v~ 'lJi' h r ei'Grence ·'-o the guilt of this man~ 

Objection . 

A Yes. 

Tri.8 C OiJ.?.T: 

sta:.1d. ObJC:C°Cion is CVCl°:CUledo 

Q The burden of proof' you wi:!.l learn is always uyc:;i 

the State., and t !:!.c ci0i\:md2.nt you Hill be told hc::.s no bu'.!'d &: 

to come fo::."1·mrd a.1:.d .:ir.:3 evidence, ev<m though it r.iight 

be available to hb, 2.~1d the ins'i:l·uc'Cion t1ill furtl:er "'ay 

that his fuilu:.·0 c_· the ·efusnl of the defendant to prcduc 

eiridence, even ,t~!0u3~1 it m<.:.y ob~11iously be av"ailable to hi:-.1, 

cannot be used in o.::;::;ess i..vig his guilt as somcthir;G from 

"JJhich an inference of guilt can be drawn, in oth0r ~'JOl'd;:;, 

it can 't be held ~.:;<:i.."lnt l1in one iota • 

. . 



· :r-row, if t:1at r u_e ic g i v"'n to you in those te:rms or 

simila r terms, and th~ e7idence should be, and you shculd 

find that Marilyn Sheppard was r.-:urde1·ed in her hone:: in July 

of 1951.~, and t hat Doc·~cr San ShG9pard was in the home at or 

abou·c the ' t ir:Jc t his ha_ pened _, could y ou ev luate the c::videnc c 

"•Jhich you were prcscn-~e·d· by' t he State , "tiJithcut reference to 

the silence o f th~ dc::fense , '(·.iithout reference to t he fc.ilurc 

of the defense to cc:.:ic foniard e:.nd p:rnve or e~q:ilair.. anythin~? 

A Yes, rcr:,Gr:!bcring your introduct ion.; the burden of 

proof lies 1Ji th tr e Stu te . 

Q Then you l~avc no conacicntious difficulty 1·:ith abidi.r.'1'• 

by the rule that ~ failure of proof must benefit only the J 
defendant and never the State, a failure of proof_, a f~ilur~ 

to satisfy you as a juror of his guilt? 

A No. 
\ 

Q All right. l'imJ _, jus t as:. t he·: defendahtr:ha.s:·:a ·:i-ight to 

testify, he is gh~:::n a la\·Jful right not to testify, he is 

given that right v;ithcut any penalty attaching to it. 

If th~ defendar!t is shmm by other evidence to have 

been in a position '·Jhere he woul d or ?hould have made cbscr', 

va.tions relevan,G to ·i:;his case , but nevertheless does not 

testify, docs not co:ue forv1ard, does not explain for your 

benefit es a juror anything that he may knm·1, or you r.~ay 

believe t hat he ou.}l!t to lmmJ, and you ere told b-~; t .. e 

Court t hat he ri:ht to de that, t't.e le[;al ri3n'G, 

\ 

\ I\ 
' \ 

\ 
\, 
··-: ... 

' 
\ 
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a::.d that you r~:i.y ::-!ot u:L his · iler:ce as the bas is :fer sut!e 

can you f'cllo~·J th::r:; :::ulc "t::' pu-C z;~·:c,y :fro:.. your mind t~1 -· f a c ·. 

that he was sil~n·;;, in jud3ing is guilt, 01• innocence base:d 

on ·what evidence thc;1~e ;;.:;:? 

A Yes . 

Q Then you Go.y you ~:·,:mld be able t o .follow that instruc~ 

tion, us I hav8 cccc~ibcd it~ and .ot be influenced by his 

sil ence to any e::::tc::rt? 

A Yes . 

Q, Do you have 2- fc:-.;::lly physiciar:. , r•ll" . Nicholi::on? 

A Yes , sir. 

Q. Is h~ a medical dcc·cor? 

A Yes,, . si:;.~. 

Q Do you knew ~·1t;:;,t a. doctor of' osteopathy is? 

Q .. Do you :ti:.ake .i;.ny diGtinc'G;Lon. bet1·Jecn the two as far as 

be·ing doctors i::; co!'lceTnc ? 

A No. .:: \ 

Q. If tb~ Co .rt tells you that a doctor of osteop1:'..t 1y a. 

a medical dee tor are in the vie1': of' the lo.w > co-equals in ~ \ .. 
professional st~ndir..3, by definition, would you accept t.at: 

instruc.ticn a_ d :i.~.:3:: ... rd t' em as such? 

A Yes . '\ 

~-------------+-----Q _______ s __ c __ t_!_·~_.t_·~i_f __ Y_v_~u ___ t_c_·~_r_c ___ a_r:_1 _o_r_~_i_n_i_o_n ___ o_n __ t_h __ e __ o_n_c ___ h_a_n_a ___ z_r_c_~_1__,I~··_ 
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I 
i 

" I 

a medical doctc~, co~t~Qdict2d by an opinion on the other 

hand f'rc:.:!l a coc'!;cr of os'-eop;;.thy, I take it you i:·JOuld not 

be inclined to gi•.~e less "i·;eight to the dcctor of osteo 2t~ ,, 

just b:;c2.m:e he folloi.?€:d t:r..a.t profession instead of being 

a medical doctor? 

A 1:0. 

or not you 'r:;ou1~· ba :~: clirn::d to g:l.Ye greater 'Neight to th(2; 

testimony of o. police officer, -Cl:a:n any other cit izen,, I 

believe ycu hcnito .. tcd slightly to think about the matte::.". 

A Yes, sir. 

Q If the Court "'"1Etructs you that every i:Jitness who 

takes ··: t!le ~-Jitncss ste.nd, no matt'3r ~ . .;hat his uniforn,, his 

station in life, cd'!.:c<ltio_ or ponition, · ust start e~0. , 

as fa.~" as you, tt.e jud~8 of his c1~edibility, is cons:!. '.:::i.' cd 

can you follo~·J thc::t. inst:ruction? 

A Yes. 
I 

i 

Q Mr. Nicholr>o~, if there f.::_culd in the course of' this 

t::cial occur so:::ie: ts:-::tir.;:ony er e".-~nt which '1ould recu~l - to 

your mind i!:1fo:cr::::~.:~ion abcut the defendant '\·;hich nev-2r ' : 

appears in the -ei:id ,~nce, but 't 1hich you remember·cd having 

gotten f:co:n so1~c ot!~~' nourcc, could you if so i nst?uc-Ced 

\ 
\ ,, ,, 
'\ 

by the Court, as you -r1ill be, put that ir!fc~aticn totally \\ 

out o~ your nind in considering his guilt or 1n.~ocence, ""! ' 
rectrict you:: cc:-isic ·:;r~ticn to only the evidence tha,t _s \ 

\ 
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,. o.drr.ittcd b'3fm·e t his ju:.:.7 by Judge Tc:.lty in this tri~l? 

A Yes. 

line that there hQ.d sen an origin:::.l trial :resulting in a 

jui~y ve:::-dict oi' guilty? 

A Right. 

Q And there L:.s been :Lum~1~01.·s subsequent appeals? 

A Yez. 

Q. And ev2'~1tu2-l:Ly th.::: crde:.:."' of a high-e:r court set e.. ::>ide 

the finding and ji.:d~cn-c of guilty as defective? 

A Yes. 

these events, t"';.e entire :£)rccecdinz frc:n the time :r .. e f'irs·2: 

trin.1 ste...:::t1.:,d 1.atil -Ctc time this trial stc..rted, is r:.ca:.1i::-1:_:-

les3, le~ally Ee~~in3l0ss on the issue cf guilt or irsi"lcccnc~, 

and thz.t Doctcr s:-~-:::r..pard is in tl:.e same position todc..y '··h:.:..t 

he -was in 1954 w:w::l the origina l trial s ta1·ted., and you a:ci:: 

to draw absolutely no inference f1~om 'ltJhat son::.e other ju1•y 

may have done i.."1 th:;: defective proceeding, if you e.re giv~~f 

tha:c i."lst:::·uct:on, 'i.lill you be c;.ble to put totally f'ro::i ycuJ \ 
1 '. 

mind the eigni!'ic.:.nce if indeed o.ny there is,, of t he fact·. \ 
\ 

of a.'1 eaY'lier -::;r:!..al idth conviction a.Yld subsequent voidi.n.:; 
\ 

of th~t ccnvicticn·? 

A Yes. 

Q So tr.:J.t a:;: you :·c_c:.rd Dcctor S!1cp9ard sitt :L. ,3 h.;re 
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·l 
' , 
'· ,. , 

today in · this 1dtD.C3£ st ...... r:. , I e:.::i sorry, in this dt::f'endant' ~ 

chair, you a:re abl·e to afford him the sar.~e prc::sunption of' 

innccence th:i.t you would give hin if there never had been 

a first trial,, is thc..t correct? 

A Yes. 

Pass the juxor 

for cc:.use . 

Tlill C C'UBT : Hr . Nicholson, 

'\·1 ould you b:: s:)c::1 enou:;h, sir, to take -'-he 

first chair n(;J:t to !;h• o Lindblco, the man 

sitting c:i your ri~ht thc:;.·e, Mr.. Lind bl om. 

I tLink i'Je are beyond crdina1·y 

recess ti!"::e;i ::;entle::1en. 

1;111 you b:<.'ir.g in th~ :rest of the 

panel, plc~wc? 

L!.1.dic;s and gentlm:ien,; in tl e back 

of' the :i::·oo:ll ~ you n!l.y leave if you ·wish n01.'J 

while a-v:~iting the a1·riva.l of' the prospecti·ve 

panel. . 

You r.:c.y bG at ease, ladies and gentlemen, 
' 

and vi~ it C:.' .. c.ong ycursel ves ·t-.hile e.1·m.it ing the 

arri~-al c:t tl ~ othc:r prospective members of the 

jury. 

(The ·eu!Jc~1 -c:1.:: b:i.la.r1cc cf t. G prospective oembers 
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TI-IS CODl~T ·: 1

: Thank you, gentlemen .. 

L..'!.d~.cs o.::.d gcntle:r:en of the p:rosepective 

panel, i:rn l':..::.17..'.) :r:-=c.chcd the poL."lt i·Jhere we should 

h~ve cur aft~rnccn recess . 

mlile you u..1:e arn.1y on your af'ternoon 

recess, you zh~ll bc~r in nind the instructions 

given you en c::i..ch ccce.sicn \J' en you have {lone 

fror.: this ccurt:room • 

.:ou s::all not discuss this ce.se or 

wha.t little you ho.\1e heard o'f: it amongst your-

selves . 

You ~~~11 not per~it anyone else to 

discuss it \:i ith you> nor shall you permit your-

i 
I selves to ov~~h~ur nything that relates to this 

: , . 
• [,> case by ~-Y m~2~s o:r nedia of ccnnunication .. . 

l~e will stc.rid in recess . 

j 


