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VOIR DIRE ECURMINATION OF LOUIS H. FREIREICH (continue d)
By Mr. Spellacy:
Q Mr. Freireich, have you ever besh a witness in any
kind ¢f & case?
A I was & wltness in an aceident case one time.
Q How long ago would that have been, roughly, if you can
estimate?
A Abcut twelve or thirteen years ago.
Q Xow, 1s there anything about that experience as =z
ultness in an accident case, that would prevent yo& from
being fair and impartial in thig case?
A Not that I kaow of,
Q Let me ask you this: re you one of the parties in
& lausuit?
A No,. I was not.
Q You were a witness for one of the parties, is that
correct?
A That is correct.
Q Do you have any cleose friends or relatives who are fi
pol@ce officers or asscciated with any police department? . ?_
A Close friends? %
4

Yes. i
A Not clcse. ?
Q You haveacquaintances, then, who are police officers?
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A Yell, the Police Chief lives

me and I talk to him, I say Hello when I sce him.

Q And who.wouldcthat be?
A. That is Gus ¥Yanke of Berea.
g The Berea Police Chief, is that right?
A Yes.
Q Do you discuss police business with Chief VYanke?
A Not at any tinme that I ever recall, and I hope I never
have to.
Q Now, Judge Talty will tell you that in weighing the

testimony of police officers, that you are not to give then
any greater weizht cr any lesser welght solely because they
are police officers, that you are to weigh the testimony
Just like you wuould any cther nitness, taking 2ll things
into consideraticn, would you do that?

A I would.

Q And rerely beczuse he 1s a police officer, if police

officers testify hers, you den't have to give then any greai

grea
ﬁeight or any lesser ueight solely because they are police
officers, will you follou that instruction?

A I would.

Q Do you have any friends or relatives who are asscciat
with the County Cocrcneris Office?

A o,

Q It is anticipated that representatives of that office

w]
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will also testily herz, and if Judge Talty were to give wo~

the same instructions that ju ut because they are public

officials, that you should not give

[ "j

I 1
(3

i

cr
43

or any lesser ue £o4

would you follow that instruction of law?
A I would.
G Now, do you raalize in our system of Justice, the

defendant iz presumed tc be innccent until proven gzuilty,

A Yes, I do.

Q And that the burden is upon the State of Ohio to prov:

him guiliy beycnd a reascnable doubt, ycu understand that,

too?
A . YQB.
] Judge Telty, at the preper time, will instruet ycu

as to the definition of reasonable doubt, will you followu
theinstruetion thet Judge Talty gives to you at that time

as to the definition of reascnable doubt?

A I will.

Q I also anticipate that Judge Talty will tell you thag

there are various types of evidence, what we refer to ag
direct evidence, that is, evidence from a witness as to
what he saw, what he heard, and then there is also what we

refer to as circunsiantial evidence, that is, evidence

from which you as a jJurcr, may infer a fact from facts thag

&l

them any greater wsight

clely becauce they are public officic

I
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: are proven to you by witnssses, and that is what we mean by
circumstantlial evidecnce.

Now, an exanple of that would be that assuming when
ue caxe in the building this norning, -that the sun wacs out,
the temperature was in the 70's, the streets were dry, the
grass. was dry, the buildings were dry, the trees were dry,
and vie didntt have occasion to look ocut the building uatil

I _

ue uent out on our noon recess, and when ue went oﬁt, ue

(‘"r"“

saw that t & 1were were puddles in the

=g

sidewzlk, thz buildinzs vere wet, the grass was wat, the

trees were wet, we couvld reasonably infer frem that set of

e

Cukatd

facts that scmetine between the hours of nine ofclock and
tuelve o'ecleock when we went out for our noon recess, that

it had rained.

This is what ue mean by circumstantial evidence. Do

you follcow that?

A I follow you, but I -- I wouldn't go along with that.
Q All right. You uwouldn't --

A Unless I had proc?, it actually reined. They may have
wvatered the streets. s

g

1.

Q Well, sir, I uas Just going to clarify that.

If you sau that just the streets were wet, you ccme 9

TR

tuwo inferences, that it had rained, or that they had uwatered
the streets.
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bulldings were wel, and the grass

and the
wet, you could reascnably infer from that set of facts that
it had rained, isn't that right?
A I suppose you could,
Q Nowu, if his Honor Judge Tality were to tell you that
'circumstantial evidence, properly proven, is Just as gocd
as direct evidence, would you follcw that instruction?

Do ycﬁ undergtand the question, Mr. Freireich?

A Will you repsat that once mora?

Q It Judre T2lty were to tell you that circumstantizl

o

evidence, prar,;iy proven, is just as geed and just as

binding as direct evidence, would you follow that instructich

I lau?
A Wo, I would nct. Sorry.
Q Then you would not be able to take the law that his

Honor Judge Talty gives Yo you, is that right?

A I didn't thinik I would be asked that

Q Pardon ms, sip?
A I didn't think I would be asked that.
Q My question is, sir, would be able to take that

principle of law that Judgs Talty gives tc you?
A I don't believe I could,

You would then not be able to apply this --

was webt, and the trees wer

v

Q
A May I explain nyself?
Q

To. You would then, if sclected as a Juror, bz unabld
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gives to you and apply thai

in this particular case, is that r

ight?
¥R, BAIIEY: I an golng to cbject
to tﬁat as put.
THE COURT: O"erruleﬂ.. Do you

understand the quesstion, Mr. Freireich?

A I would tzke the -=- I would follow the orders that

you would issus.

THE COURT: - Will you please put
the question
Q Would it be fair then to £

a2y, Mr. Freireich, in other

e

—

words, that you don't believe in circumstantial evidence?

A I do not believe in circumstantial evidence.
Q All right, sir, you have ansuecred my quegticn. Then

you would not en that principle be able to follow sdnat Judge

Talty tells you, is that right?

IR, BATLEY: I cbject.
THE COURT: Sustained., May 1

see Counsclors, please?
(Thereupon Court and Counsel conferred at the
Court's bench, cut of the hearing of the Jjury

panel, as followss:)

THE COURTs Gentlemen, I believe
the proper qucstion at this point, 1is whether or

.

not he would ba ahle to follew the law that the




(¢2]
o
=

Courtizgiveg him uith respect to circumstantisl
evidence, if the Court charges hinm on thg lay
of circumatantial evidence, would he be able
to follow the law that the Court would give
him,

MR. SPLLIACY: I already asked
hinm that question and he said he cculdn't.

| VR, CUZRIAITS I think he is

confused in the example.

MR, BPAIIEY: "I object, your
Honor, because I don't think the old chestnut
‘about thz rainstornm adeguately advises the
prospective juror as to what circumstantial
evidence 1ls, and there is an awiul loct of

confusion awcngz laymen as to what it is

plcture cf what he ls geing to be asked to do.

TIE COURT: Well, you gentlenmen
understend my present state of mind, with respect
to what the next question should be, do you?

IR, SPOLLACY: Yes, your Eoncr.




m

. evidence, properly b

(Thereupon proccedings were resumed within the

hearing of the Jjury nanel, as follows:)
By ¥Mr. Spellacy:
Q Ur. TFreivelch, if Judge Talty as a matier of lau,

to instruct you that circumstantial evidence properiy p

is Just as gcod as direct evidence, could you follow that

‘

inatruction?

MR, BAILEY: I cbject.
THE |CCURT: | ‘Overruled.,
A How would that be that you could properly =—-
2} Sir, my question is simply would you follou the

instruetions -- I will reghrase it.

If Judéze Talty were to tell you that circumstant
roven, is Just as geed as direct ev
would you follcw that instruction of lau?

A No, I weould hot.

your Hcnor.

MR. BAILEYS I would like an
opportunity to examine, your Honor. I don't
think circumstantial evidence has been defined
properly to this uwitness or this prospective
Juror. I wculd like an opportunity to do that.

HL COURT: You may Inguire,

Counscloxr.

wWerg

rovern
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VOIR DIRE mmAMIUATICN OF ILOUIS H, FREIREICH

Dy Mr., Pallev:

el
=l

Q iy, Treireich, if either side reliles on circumstantial

ek b W

| =

evidence to prove a fact such as the guilt or innccence c¢f

Doctor Sheppard, the instruction that Judge ;alty will give

you is that unless tha circumsitances shouwed in your ex

and Judgnent hat Doctor Sheppard, and only Doctor Shenpard

fu A
] vl O

committed the crins, and tha t all cther possible pervetvratce

are excluded by this evidence, unless the proof is that strgng
L]

circumstantially, tha

c
=
Q
-

must acquit, and you must only

accept that procf which pinpoints Doctor Sheppard and exc

everyone else, and any lower staze in that you can and will

- -

be directed in fact %o Tind him not guilty.
Nou, if the circumstantial evidence is put to you for
censideration wilth that very pcrict rule, could you fcllcew

e e e

the Court's instructicnsz in that regard?

¥R+ CCRRICAN: Objection.,
MR. SPELLACY: Objecticn.
THE CCOURT: Objecticn sustained.

The prospective ne

1)

srbers of the panel are instr uc»c&
to disregard ths questicn in that form.

Counselor will please put the questicn
again in the proper form, if you intend €o restate

it, Counselor.
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Q Has anyone cver explained to you -- and the ansuer

fore
W

Just yes or no -- has anyone ever explained to ycu or tried

to explain to you what circumstantial evidence is?

: A Yes, they have.
Q . As an zttorney or as a member of a profession?
A No, Just amongst the fellow nembers in the office.
Q A1l right. 8o these are all non-lawyers who have

given you this information?

A Yes.

o 1

Q As a resull of these conversations, you have some ided

in your:imind as to what

0

ircumstantial evidence is, as we

use in this courit, is that right?

h
A Yes.
Q Now, Mr. Freireich, if you were to walk into a roonm

that was locked from the outside, and you saw one man with
& smoking pistol in his hand, and another man lying dead on

the floor, and you were satisfied from the physical and the

(@

scientific evidence that the gun that shot that man was

held at least tuwelve fect away, far beyond the reach of an

arm, could you conscienticusly find as a fact that the pers:

erson

holding the gun rather than the decedent and no one elsa had

fired that shot, without any direct evidence by a witness
that they caw this shot fired?
MR. CORRICGAN: Objection.

TEZ COURT: Objecticn sustained.
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ey If the Court

Jurer, assunming you

a Quty by law to consider and act upon any kind of evidence

that night be adnitted by the Judge for your considerat

would you refuse to

A What do you mean by that again, sir?
Q If the Court werszs to instruct ycu, assuming that you

becane a member of thls panel, that you have a duty in the

law to ceonsider an
of whatever type th

Jjuror, woulé you re

A I might be stupid, but I Just don't quite get scne of

the reascninz.

Q Ycu do not undzsrstand the cuesticn, Mre. Freireich?
A o..
Q You understand that if you beccme a juror, that you

will be asked to judge the facts in .the case?

A I unéerstand.

Q You will be

and vhat inferecnces i

to your =satisfactic

Qg 2The trial ju
who gives you the r

Judgment ocn the lau

at ial Judge allows you to hear az a

ingstrueted you that as a citizen and a

uere scated on the panel, that you had

A

ien,

do that duty?

{

(e]
cr
o

pon as you may see it any evidencg

3& to obey that instruction?

-

dge, on the other hand, is the person
ules to be applied, and exerciscs his

as he gilves it to ycu, and he is your
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conly source of what the rules are to be applied, not your

cun ideas as to the law, but only what Judge Talty says
Now, if Judge Tallty says that you have a duty to

consider all of the svidence, direct or ecircumstantial o

any kind of evidence

s ) ES
that

Jurcr, and to

you refuse to

A Wo, I would nch.

Q

Weu, you

5

Ty &

- ———

noticn of wu
gotten it from
ates.

But if Judze Tolty tells

o fa
Ul

stantial evide something

that is

it was, but

deseribas it, cculd you accept

uhatever notions ycu may have had in the pas

=
L.SE-

un&t this cirecu ntial ‘evidenc

A I have ny cun opinion of

;
r i
a it.

no cng can chang

Q No ene can change it?
A No.
Q Do you represent that

on circumstan

you may b

as
evidence is, and that you

with friends or bus

T~

-

pernitted to hear as

4.

¥you have a pre-conceivad

1
4

-

s e st

1E8s

-’.'-\'1

you that- the law says c

very different than you th

yln
Vena

at the lay szay

S;

his instruction and
as to just
e is all aboat°

&0

circumstantial evidence

ObJjecticn.

2
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et
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35 pasl
L

cu’l

d

you could never convict a man
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your concept of it prevent

only circumsta

the

———

e
- sied

Weuvld your

structions of

It ”“uld.

It would.

s
-l

- stand.

iR
=l @

your Hecnor.

[rohen]
iy

pernitted.

(Thereupen C
Court's benc

el, as fc
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inguire furd
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he understaz
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I can't
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s what we
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thinlk of any other
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Chjection sustained.

circumstantial evidence o»

yeu frcem finding 2 man guilty if
uere offered to prove that gullt, despi

the Court to the contrary?

« SPRITACY: Cbjection.

ral i e
GCURTs

That was your

COUET: The answey may

SPELLACY:

The same challenge,

CCOUR The questlon is

> answer may stand,

et Y]

A

Counselors, please?
ourt and Counsel conferred at the
h out of the hearing of the Jury
llouss)

Do you wish to
hzr, Counselor
BATIEY: I am not satisfied
are

talking about, but

w2y to put it to him.
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I will not cppose the ehallengs for cause.
TIE COURT: ! You will not opposc

the challenzz for cause?

—yTmr - 2
cula :..‘-...-.-.;.l.: I'.:Q’ S1ir,

(Thereugon preceedings were resumed within the
hearing of the jury ponel, as follous:)

TR COURT Ieot the record shou
L ]

that the State's challenge for cause, not being

oppescd by Counsclor Bailey, is hereby granted.
R DATIINV e

iR, PATLTY: Excuse me, yocur

Honor. May the record shou that us Jo in tha

challenge?
TEE COURT: The. record may show

3, e - 3 - 2 I-1 ¥
that you jein in the challenge.

o e

« Preirveich, the Court wishes to thank
you and express the g:aci“uﬂﬂ of esach of us
participating in this trial, th rezpect to
your willingnesgs to gerve here as a Jjuror, sir,
if you wizre s2lected as & Juror.
The Court is going to excuse you nou,
and wishes tc ccimend you for y;_m.r fr;_'ﬂtness:
and JOU“ *ow*ﬁrighthéss, and the manner 1n
uhich you have'responded to Cchnaelor's questiong.
Ecfore excusing you, however, Mr. Freilreich,

the Court is cuty-bound anéd hereby instructis you
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that you shall not discuss any cpinicn, sir,

which you may have about the merits of this

(=4

case, or permli anycne else, cven members of

your family, sir, to discuss their opinions

that they msy have about this case, about the

nerits of 1t

s until such tine, Mr. Freireich,

as you knoy for z certzinty that 'a Jjury has

L5

agturned 4its verdict in this case in this

courtrocm.

Ic you understand ny instructions,

o

gir?

- — TR TITL
MR, "‘_"..;....'.'-.'..’.:.5\:1'3.: I do.
M CriThMme

THE COURTS ' And will you

MR, TREIRGCICH: Yes, I will.
THE COURT: Thank you, sir,




