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Tuesday Morning SGss ion, 9:15 a.m . , November 15, 1966 

(Thereupon the following proceedings 

were had in t he a~sence of the jury:) 

TES COuRT: Mr. Reporter, does 

the record r~flcct the presence of counsel and 

Gentlereen, we have reached the point 

now where 11J ill hear the motions of the defendant, 

if any. 

Counselor Bailey or Sherman? 

l·ffi • B!-.ILEY: Your Honor, the fi~st 

motion t hat the defense presents relates to -- the 

~xhibit number doesn' t occur to me offhand -- which 

consists of a \vritten statement typed and initialed 

by .the defendant and others. 

There ·was a page therein which was 

admitted over objection rel ating to conversation 

bet't'Jeen t he defend3.nt and his interi4 cgator, who­

ever that rr.c.y hc:.vc been, inquiring about a relation­

ship with a Susan Hayes . 

t·:e co!"ltended at the time the evidence 

was inadmissible in a second degree case, but in 

a:ny event the zubstance of it remains that the 

1;.~as as:ted if he kne1·i a Susan F.ayes. 
--~ 
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.And he said he did, she ivas a good friend, 

that he bought her a i:1 - tch and that 1:ias the end 

of it. 

Susan H~yes has not appeared in this case. 

All of the conversation relating t6 her, as derived 

from that docur.ient, is new irrelevant and immaterial. 

D~t :he!~ ~~ ~ngthgr f~9~t ~g ~h£ ~~~t@~~ 

It is very doubtful to me that anyb ody in the City 

of Cleveland fails to recollect the prominent part 

that Susan Ha.yes, the so-called mystery ivoman, 

paramour, or what have you, played in the cl"iginal 

trial. · 

At least one of the jurors said on query 

that he recalled something about act ivities of 

the defendant other than professional, which \vere 

broadcast b<::.c.t in 1951~. 

l ·le i1c:re not :permitted to get more specific 

on the voir dire, but the inference is plain that 

these refer to the activities of the defendant as 

they were described in the last trial. 

The reference to Susan F.ayes, unsupported 

by any evidence connecting it t o this case, ~ un­

supported by any suggestion that she played any 

role in the murder c:f Harilyn Sheppard, as a motive­

part1cipant OT u:..ything else, is extre~ely de.r.!aging 
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to t he defendant, because even though the jurors 

~ho professed that they had forgotten there was a 

Susan Hayes, cGrtuinly remember it now. 

lJe feel tha.t that evidence should be 

stricken, and that a very careful and thorough 

instruction should be given to this jury delineating 

the reasons for striking this evidence; instructing 

them t hat Susan B'..ayes has nothing to do with this 

case and they a:re not to consider her or any other 

woman in ccnncction with evidence against the 

defendant, except, of course, for the deceased 

:Marilyn Sheppard. 

I feel that on the state of the record 

now the innuendo re~ains , despit e the absence of 

any evidence on that, solely because of the unique 

history cf this case, it is extremely dangerous 

evidence, and that your Honor should strike it out. 

That is our first ~otion. 

TRE COURT: Overruled . 

MR. BAILEY: Now, the second motion 

relates to the question \·Jhich was per.ui itted over 

object ion to one of the Houks, I believe it was 

J. Spenc e1~ :rouk, wherein he was asked, 11Did you 

hear the brother of the defendant say, 'Sam, did 

you have anything to do t-iith this?' and Sam replied, 
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v 'Hell no' 11 ? 

This evidenc e we t hink is inadmissibleo 

We thought s o at the time and we so .stated it for 

the record, as it is extTemely damaging, because 

although t here is no competent l egal basis for 

the admission of such evidence, it being an accu-

sation or a question accusation, coupled with a 

flat denial, ·Nhich is not admissible in any juris -

prudence, the plcin inference remains that at leas t 

the brother of the defendant thought he was capable 

'certainly that is damaging insofar as the jury is 

concerned,·• especially since that brother did not 

appear and did not testify .. 

Indeed ~1c saw no need to call him simply 

to deny evidence that 'l:Je don~ t think is admissible. 

We think . t hr:it evidence should be stricl~en out. 

THE COLJRT: Before ruling on the 

second motion, let the r ecord further show that 

·the defendant's first motion addressed itself to 

state 's Exhibit 27, which was excised and amended 

from its original form. 

Let ti:1e record further show that the 

defense on cToss exat1ination inquired into a 

portion of the statGment, the original statement, 
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which the Court had c:rde:red excised , and tha t i s 

in further su9po:rt of the Court' s r uling over ­

ruling the motion, couched in the f irst mot i on of 

the defendant. 

With respect to the ::::econd motion of 

the defendant just presented, the Court overrules 

the motion. 

Plo~se proceed, Counselor . 

NR. BAILEY: The third motion of 

the defendant relates t o that testimony of Robe~t . 

Schottke:, 1:1herGin he told the jur y t hat at or about 

· 3:00 en the afternoon of July 4th he approa ched 

the defendant Sam Sheppard accused him of ~urder, 

giving the benefit of his judgment as of that time 

that i n his opinion Sarj was guilty . 

The opinion of a police off icer is not 

admissible, of course, nor is the accusation of 

a police officer, when i t is f l atl y d en ied. 

We obj ected to this evidence. We ob j ect to i t 

again now_, and suggest that it is damaging. I t 

is damaging f'm.· the fo l l owing reason: 

The jury may wel l infer tha t a polic e 

officer , bein6 experienced i n matters of murder, 

made a judg:.~ent based on information t hat has been 

kept f rc::n th~n, .or a judgr.1ent based en infarmat ion 
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that he alone a;:; sc1~1e kind of expert could 

interp14 et, and may d:::-aw so!"?le kind of inference 

or innuendo from t he fact that Robert Schottke, 

whoever he i~,, sa ·J fit to -v1alk in at tha t t ime 
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a.nd tell Sa::i She;) 1c.:<."d that in his judgment he t·Jas 

a murdered. Sam Sheppard denied the accusation. 

There '-Jas nothin~ equivocal about the denial. The 

evidence was admitted . It ivas prejudicial. We 

,think it should be s trickc:m. 

lJe thi nk the jury should be very thorougbJ.,.y 

instructed to disregard it.:i t o give it no 'l.veight, 

that it is meaningless, it has nothing to do with 

this case; and l <:e so move. 

THE CCUR'I': Let the record show 

that the motion with rezpect to Officer Schottke's 

statement .i s hereby overruled. And l et the record 

further reflect t hat the motion, second motion, 

relating to converse..tion overheard by Mr . Houk 

concerning t h e q uestion asked ·.by Doctor Richard 

of Doctor SZ-1~, coul d net in any fashion be inter­

preted as accusato_y in natm·e. It was merely 

an inquiry on t.c part of Doctor Richard. 

Both motions are overruled. 

PlGa se proceed, Counselor. 

.;R . E!'.ILEY : Your Honor, our fourth 
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motion for directe' verdict. This motion was 

1581 

presented at the close of the evidence presented 

by the State of Ohio, end as the record reflects, 

at tJ:i.at time denied. 

As a r.1atter of' l ai:i 1·J e ccntend that no . 

case of ho~ici e, indeed, any possible included 

crime, has be:...:r.. de~onstrated to that minimum. l e'lel 

of sufficiency a~ainst ~he defendant Sam Sheppard . 

The Chief Justice of the Ohio Supreme 

Court writing for a dissenting body pointed out 

quite cogently t~at nobody since the 4th day of 

July, 1954, h&.s ever underta!.<:.en to state a set 

of facts a..11.d ciTcur!ls"i:ances which could possibly 

exclude eve1·y hypctl.es is of innocence, and prove 

the guilt of the defenc'iant to that point 'tvhere 

reasonable :r:en 1;1ould have a factual question 

presented to theme 

Chief J·ustice Taft further said tha t 

the best that t:as shown we.s that Sheppard could 

have killed his 1:~ife . A.11d a.s he said in his 

opinion, this is not enough evidence to go to 

the jury in a civil case, l e t alone a cril'.:linal 

case . 

Nm:, the p:re.sentaticn of this motion, 



where the o.:11;:,r e'Jidence "L-:hich the State can 

possibly rely u~on is circumstantial, because the 

only direct evidencG in this case is that of the 

defendant <::..s proven by the State; of course, if' 

that is accepted the d?fendant is not guilty as 

a matter of fact as i'lell as lc::.1'1 0 The only 

evidence i s ci?cunst~ntial. 

The presentation of the ~otion chall~ng­

ing the sufficiency of that evidence, is a challenge 

to counsel for the State cf Ohio to state for the 

. Court a.nd for the record those facts and circum-

. stances upon i1hich tha State of Ohio relies. 

1·J:1en I presented this motion to your 

Honor at the close of the State's case, Mr . Corrig~n 

spent 182 scccr.'s nent ioningbriefly his judgment 

as to inconr.;istent statements of the defendant, 

and some l'z:1a:dc;.s e.bout a. ~;a tch. 

N..':! ither of these items, singly or taken 

together, prove any case against the defendant. 

The 01ert·1eill-lng weight of the evidence 

is entirely inconsistent with guilt, and 'l'Jhereas 

in the last t:::-ial, as was pointed out correctly 

or not by your Cou?t of A~peals of Cuyahoga County, 

there i·ms at le~st a conflict as to whether or not 

he was i..viju1·:;d. 
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medical evidence to ccntradict Doctor Elkins , 

the neurologist, Doctor Koch, the dentist, 

Doctor Foster i.Jhose testimony ·1:1as read in the 

record, Doctor Steve Sheppard, three nurses, 

all of 't'1hom showed beyond question that injuries 

were sustained . 

New, this is not a case t·Jhere the State 

fof Ohio can sucde!lly suggest tl1<:i.t perhaps there 

111ere three or fou:-r other p~rtic ipants. The 

indictment charges S~ Sheppard, .and Sam Sheppard 

alcne. It does not charge John Doe. It does .not 

charge accessories before and after thG fact. 

It· is L'!conceivable t'hat the: defendant 

could possibly have injured himself to the extent 

that the cve:i:·1·:clming ~·Jeight of the evidence sho1·is~ 

and although cTed ibility is a question for the 

jury, their po1:;er is not unlimited to simply cast 

aside ·with no demonstrable reason for so doing, 
) 

an accumulation cf testimony from men whose 

integrity and cc~petency has not even been 

challenged or scratched by the state. 

i:{mJ, a.side from the weight of the 

evidence, every single piece of evidence that 

the · State l~ss prenented, from its first ·witness, 

I 
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Dpctor Adelson, 11ho pz-cved mu:::-der and only murder, 

which we do no·t d ·21:.y, to his last witness , 

is equally consistent right dc~m the line with 

innocence as we_l as euilt, and that is not a 

circumstantial ca·s0 in e.xi.y court of lai·J in the 

United States. 

There never was enough evidence in 

this case; but 1.:hatever there was in the fir s t 

~trial, your Hcnor is ce:r.~tai..11ly fn.'ll iliar with those 

opinions as you have de~cnstrated , there is l ess 

.in this trial. 

An P~~-ican citizen ca.--mot t be convictzd 

on speculation, guess i-iork.9 or 'tdld ideas. 

I sugBest to this Court that neither Nr. 

Corrigan, nor indeed the Court, is able to state 

those fact s o.:nd circurnstance:s which your law 

requires, facts and circum.stances i:1hich inexorably 

point to the defendc.nt e.nd only the defendant, and 

are inconsiste .t '!:J ith his guilt, anything thz.t 

constitutes proof of guilt. It isn't there; it 

can't be done. It cert~inly can't be done in 180 

seconds. I don't think it can be done in an hour. 

But I thi..11k the State has an obligation to state 

now ·and for the record just ·what it is that is 

being given to this jury to decide . 



!.ou, the quezticn of sufficiency of 

the evidence at its threshold is one for your 

Hcnor. It is not for a jury. 

This is not a case where there al~e 

serious questions of credibility to be resolved . 

If we took every State 't·1itneos, and assum·ed tha 

truth of' eve_·y fuct that he testified to, and even 

granted cr0dibility to the opinions of these 

' witnesses, the:-.·-:: is no case against the defendant . 

And I say again Mr . C.orrigan er ]);Ir . 

Spellacy for the State cannot state such o. case . 

No court has ever stated such a case. No prose­

cutor has eYer stated such a case , and it cannot 

be stated ~o".J. 

And until that point is reached, until 

some kind of logical presentation i s shown, 

that evidence i·ihich if it l'Jent a ll in i'avor of 

the State, asking the jury to stretch its i r.iag­

ination on every q,u2stion of credibility, and to 

draw every possible inference frcm every piece 

o:r evidence upon t~hich the State has oz- may rely, 

dces not prove Sn Sheppar-d killed his wife .. 

As a m~tter of fact, as Chief Justice 

Taft has so.id, the State of Ohio with its o'l:m 

evidence has excluded in the l ast trial, and 
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certainly in this or-~ to a larger d~gree, every 

reasonable hypothesis other than innocence. 

P.nc! if' I huve overlooked some theory, 

if there is scwe proof staring me in the face 

as defense counsel, and my ~ssociate Mr. Sherman., 

and indeed the defendant, "t<;hich •.:ie do not see 

because 111e are blinded in his cause, the n it 'Nill 

be a sir.ipla :r::e:tter for the State of Ohio to 

' i· h' en ig ~ en us in chis reg~rd . 

But they can't do it, they never could 

.do it, and 'Chey ca~'"tlot do it nm-J . They cannot 

'give your Hcno:r e. reason to allci-1 this case to go 

to the ju~y, and I feel and I feel very strongly 

the court has a duty i;;,nd an oblir:;ation to discharge 

this defe:r.dar.-c f or failure of prcof' ; and ·we s o move o 

TEE CvURT: Let the record shot'J 

that i·Jith all due re3pect and deference to Judge 

Taft's opinion, minority opinion> in 1956, in 

connecticn uith the: first Sheppard c:::.se, reported 

at 165 Ohio Stc.te at page 293, that Jupge Taft's 
'' 

opinion i11as disagreed l-Jith· by :five ou:t of seve.l'"l. 

not only for that rec.son, ho'l:~ever, but 

the Court belie~\~.:=s that this is not the Sheppard 

case of 1954. T.:lis is the Sheppard case of 1966, 



new, and wi th a nm·1 sta:!·t . Tl.e Court believes 

that this r ecc:;.·d reflects t hat there is circur.i.-

st~tial evi dence in this case of a different 

character and no..ture than t hat which -ims adduced 

in 19.sL~, stron,s;er in cha:ra ct er 3 in scne areas. 

Accor ingly t h e mot i on for discharge is 

Anythi~1g further,, ccunselo1~s? 

No, your Honor. 

(Thereupon the jury W2.S brou,sht into the cour troom, 

and the follovJi~g p:;.·oceed i ngs °t'lere had in the 

presence a.~d 1ei?ing cf t he j ury:) 

TI:::: cou_,T: Good morning, ladies 

and gentler.1e:l. 

TIE JURY: Good r:o:-cning. 

'EfE COURT: Ladies and gentlemen 

of the jury, ,,.Je have reached t hat point in t he 

proceeding where we 't'J ill nrn:1 hear the closing 

argumen~s or su.cnations of couns elors. 

You "i.-rill recall t hat a t the ve-ry outset 

and com:-:ienceLen-C of: thi s p r oc eed ing you hear d 

opening statcr.11;;;nts, and ::t he Court instructed you 

at that t i.!:e thn.t ne i ther opening statements nor 

1 · · i.t:>_, . ... ,.,. r e'.:!.ched th::i.t point i· n .1-•n1_· ~ c osi.ng ar~ur:.cm.:s , , .. ... - - " -
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