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Tuesday Morning Sessicn 215 a.m., November 15, 1966

(Thereupon the following proceedings

were had in the absence of the jury:)

TEE CCURT: Mr,. Reporter, does
the record reflect the presence of counsel and

the aelfencuant.

Gentlemen, we have reached the pcint
now where will hear the motions of the defendant,
if any.

Codnselor Bailey or Sherman?

MR. BAILEYS Ycur Honor, the first
motion that the defense presents relates to -- the
axhibit number doesn't occur to me offhand -- which
consists of a written statement typed and initialed
by the defendant and others.

There was a pege therein which was
adnmitted over cbjection relating to conversation
between the defendant and his interrogator, who-
ever that may have been, inguiring about a relation-
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e contended at the time the evidence
was inadémissible in a second degree case, but in
any event the substance of 1t remeains that the

defendant wos asked if he knew a Susan Hayes.
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And he said he did, she was a gocd friend,
that he bought her a watch and that was the end
cf it.
Susan Hayes has not appeared in this case.

All of the conversation relating to her, as derived

frem that document, is now irrelevant and immaterial.
But there 1s ancther facet to the matter,
It is very doubtful to me that anybedy in the City

of Cleveland fails to recollect the prominent part
that Susan Hayes, the so-called nmystery woﬁan,
paramour, or what have you, played in the criginal
trial. |

At lezst one ¢of the jurors said on query
that he recalled something about activitles of
the defendant other than professional, which were
prcadcast back in 1954,

We uere not permitted to get more specific
on the voir dire, but the inference is plain that
these refer to the activities of the defendant as
they were described in the last trieal.

The reference to Susan Hayes, unsupported
by any evidence connecting it to this case,, un-
supported by any suggestlon that she played any
role in the murder of Marilyn Sheppard, as a motive-

participant or anything else; is extremely darmaging
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to the defendant, because even though the Jurors
who professed that they had forgotten there was a
Susan Hayes, certainliy remember 1t nowu.

We feel that that evidence should be
stricken, and that a very careful and thorouzh
instruction should be given to this jury delineating
the reascons for striking this evidence; lnstructing
them that Susan Hayes has ncthing to do with this
case and they are nct to consider her or any other
woman in ccnnection with evidence against the
defendant, except, of ccurse, for the deceased
Marilyn Sheppard.

I feel that on the state of the recoxd
now the innuendo remaing, despite the absence of
any evidence on that, solely because of the unigue
history of this case, it is extremely dangerous
evidence, and that your Honor should strike it out.

That is our first motion.

THE COURT: Overruled.
MR, BAILEY: Now, the second motion

relates to the question which was pernmitted over
objection to one of the Houks, I believe it was
J. Spencer Houk, wherein he was asked, "Did you

hear the brother of the defendant say, 'Sam, did

you have anything to do uith this?t! and Sam replied;
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THell no'"?

This evidence we think is inadmissible.
We thought =so at the time and we sc.stated it for
the record, as it is extremely damaging, because
although there is no competent legal basis for
the admission of such evidence, it being an accu-
sation or a questlon accusation, coupled with a
flat denizl, which 1s not adnmissible in any Juris-
prudence, thelplain inference remains that at least
:
the brother of the defendant thouzht he was capable
of participation in this kind of butehewringy snd o
certainly that is damaging insofar as the Jury is
concerned, . especially since that brother did not
appeay and did not testify.

Indeed ue saw no need to call him simply
to deny evidence that we don't think is admissible.
We think that evidence should be stricken cut.

THE COURT: , Before ruling on the
second motion, let the record further shouw that
the defendant's first motion addressed itself to
State's Exhibit 27, which was excised and amended

from its original form. ;
Iet the record further show that the

defense on cress exanination inquired into a

portion of the statement, the original statenent,
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_which the Court had ordered excised, and that is
in further support of the Court's ruling over-
ruling the motion, couched in the first motion of

the defendant.

=

With respeet to the zecond motion of
the defendant Jjust presenﬁed, the Court overrules
the moticn.

Pleaze proceed, Counselor.

- MR. BAILEY: The third motion of

Schottke, whercin he told the Jury that at or about
3:00 on the afternccn of July 4th he approached
the defendant Sam Sheppard accused him of nurder,
giving the benefit of his judgment as of that time
that in his cpinion Sam was guilty.

The opinion of a police officer is not
admissible, of course, nhor is the accusation of
a police officer, when it is flatly deniled.
We objected to this eviﬁence. Ve object to it
again now, and suggest that it is damaging. - It
is damaging fcr the follouwing reason:

The jury ray well infer that a police |
officer, belnz experienced in matters of nurder,
made a judzaent based on information that has been

kept frcm them, .or a judguent based on inférmation




that he alcnez az scme kind of expert could
interpret, and may draw some kind of inflerence
or innuendo frem the fact that Robert Schottke,
vhoever he is, saw fit to walk in at that time
and tell Szu Sheppard that iIn his judgment he waes
a murdered. Sam Sheppard denied the accusation.
There was nothinz equivecal about the denial. The
evidence was admitted. It was prejudiclal. Ve
«thinlk it shculd be stricken. |

We think the Jury should be very thoxroughly
instructed to disrezard it, to give it no weight,

that it is nmeaningless, it has nothing to do with

RT: Let the record showu
that the moticn with respect to Officer Schottke's
statenent is hereby overruled. And let the record
further reflect that the motion, second moticn,
relating to conversation overheard by Mr, Houk
coneerning the guestion asked by Doctor Richard
of Doctor Sam, could not in any feshion be inter-
preted as accusatory in nature. It was merely
en inguiry on the part of Doctor Richard.

Both metions are overruled.

Plecase proceed, Counselor.

MR. BAILEY: Your Honor, our fourth




and final moticn relates to a reneual of our
motion for directed verdict. This nmotion was

presented at the

¢]

lcse of the evidence presented
by the State of Ohio, and as the record reflects,
at that time denied

Ll

A
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a matier of law we ccntend that no.
case of henicide, indeed, any possible ineluded
crime, has besn demeonstrated to that minimum level

of sufficiency against the defendant Sam Sheppard.

The Chief Justice of the Chio Supreme
Court wuriting for a dissenting body pointed out

quite cogently that nobedy since the 4th day of
July, 1854, has ever undertaken to state a set
of facts and circuﬁf“ﬂacec whiich could peossibly
exclude every hypothesis of innccence, and prove
the guilt of ths defendant to that polnt where
reasonable men would have a factual dquestion
presented to then.

Chief Justice Taft further sald that
the best that was shoun was that Sheppard could
have killed his wife. And as he said in his
cpinion, this is not encugh evidence to go to
the jury in & civil case, let alone a criminal

case.

Nou, the presentation of this motion,




vhere the only evidence which the State can
possibly rely upon is circumstantial, because the
only direct evidence in this case is that of the
defendant as proven by the State; of course, if
that is accepted the defendant 1s not guilty a
a matter of fact as well as lauw. The only
evidence is circumstantial.

The presentaticn of the mction challeng-
:ing the sufficiency of that evidence, is a challenge
to counsel for the State of Ohio to state for the
Court and for the record those facts and circum-
‘'stances upon uhich ths State of Ohio relies.

Waen I presented this motion to your

Honor at the close of the State's case, Mr. Corrigan

spent 182 sccends mentioning briefly his judgment
as to inconsistent statemnents of the defendant,
and scue reparks about a watch.

| Weither of these items, singly or taken
together, prove any cése against the defendant.
The overvelming weight of the evidence
iz entirely inconsistent with guilt, and whereas
in the last trilal, as was pointed out correctly
or not by yocur Court of Appeals of Cuyahoga County,
there was at least a conflict as to whether or not

he was injured.




The State has procduced not one shred of
medical evidence tc ccntradict Dector Elkins,
the neurclogzgist, Doctor Koch, the dentist,
Doctor Foster uhcse testimony was read in the
record, Doctor Steve Saeppard, three nurses,
all of whom showed beyond question that injuriles
were sustained.

Now, this is not a case where the State

0f Ohio can suddenly sugzest that perhaps there

were three cr four other perticipants. The

o

indictment charzes Sam Sheppard, and Sam Sheppard

alcne. It

(w3

ces not charge John Doe. It does not

1

charge accessories before and after the fact.

4

It is inconceivable that the defendant
could possibly have injured himself to the extent
ng weight of the evidence shous,
and although credibility is a question for the

Jury, their power is not unlimited to simply cast
aside with nc demonstrable recason for so doing,
an accunulaticn of testimony from men whose
integrity‘and ccupetency has not even been
challenged or scratched by the state.

Now, aslde frcm the weight of the

evidence, every single pilece of evidence that

the State has presented, from its first witness,
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Doctor Adelson, whe proved murder and cnly murder,

which we do not deny, to his last witness,

is equally consistent right doun the line with
guilt, and that is not a
circumstantial case in any court of law in the
United States.
There never was enough evidence in
this case; but whatever there was in the first
¢rial, your Honcr is certainly familiar with those
opinicns as you have demcnstrated, there is less
in this trial.

An Angrican citizen cannoti be conviected
on speculation, guess work, or wild ideas.

I suzgest to this Court that neither Mr.
Cerrigan, nor indeed the Court, 1s able to state
those facts and circumstances which your law
requires, facts and circumstances which inexorably
point tc the defendant and only the defendant, and
are inconsistent with his guilt, anything that
'constitutes proof of guilt. It isn't there; it
can't be donz. It certainly can't be done in 180

seconds. I don't think it can be done in an hour.

o

But I think the State has an cobligation to state
now and for thec record just what it is that 1s

being given to this Jury to decide.
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Nou, the questicn of sufficiency of

the evidence at its threshold is one for your
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oy a Jjury.

This is not & case where there are
serious questions of credibility to be resolved.
If we took every State witness, and assumed the
truth of every fact that he testified to, and even
granted credibility to the opinions of these
witnesses, there is no case against the defendant.

£nd T say again Mr, Corrigan or Mr.

Spellacy for the State cannot state such a case.

No court has ever stated such a case. No prose-
cuter has ever stated such a case, and it cannot
be stated nou.

And until that pecint is reached, until
some kind of lcgical presentation is shoun,
that evidence uhich if it went 21l in favor of
the State, asking the Jjury to stretch its inmag-
ination on every question of credibility, and to
draw every pcssible inference from every piece
cf evidence upen which the State hds or may rely,
éoes not prove Sam Sheppard killeéd his wife.

As a matter of fact, as Chlel Justlce

Taft has said, the State of Ohic with its oun

evidence has excluded in the last trial, and




certainly in this onc to a larger degree, every
reasonable hypothesis othsr than innocence.

&nd if T have overlocked scme theory,
if there is scme procf staring me in the face
as defense counsel, and uy associate Mr. Sherman,
and indeed the defcendant, which ue do not see

because we are blinded in his cause, then it will

be a simple matter for the State of Ohio to

But they can't do it, they never could
.do 1it, and they cannot do 1%t nou. They cannot
give your Hcnor a reason to allew this case to go

to the Jjury, and

-

feel and I feel very strongly
the ccurt has a duty and an ocbligation to dischargze
thls defendant for failure of precof; and we so move.

TEEZ COURT: Iet the record showu
that with all due respect and deference to Judge
Taft's cpinion, minority cpinien, in 1956, in
connecticn with the first Sheppard case, reported
gt 165 Onio State at page 293, that Judze Taft's
opinion was disagreed with by five oui of seven
Judges, in 1956,

Ilot only for that reason, however, but
the Court believes that this is not the Sheppard

case of 1954. Thais is the Sheppard case of 19€€,




new, and with a new start, The Court belleves

that this reccrd refleets that there 1ls circum-
stantial evidence in this case of a different
character and nature than that which was adduced
in 1954, nger in character, in scme areas.
Accordingly the motion for discharge is

OVG rulhd .
Anything further, ccunselors?

¥R, BALLEY: Mo, your Honor.

(Thereupon the jury was broughit into the courtrocu,
and the followinz procecdings were had in the
presence and hearing of the jurys:)

T

TS COURT: Good norning, ladies

THS JURY: Good uorning.
THZ CCURT: Iedies and gentlemen

of the jury, we have reached that point in the
proceeding where we will ncu hear the closing
arguments or summations of ccunselors.

You will recall that at the very outs
and commencencnt of this proceeding you heard
opening statements, and ~the Court instructed you

at that time that neither cpening statements nor

elosing arguncnts, if we reached that peint in this
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