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any marlcs on -:;he beach~ The story he 'cold is ref·uted 

there. 

Patrolr't}n DreriY..han said he looked dovm 

there. There werG no marks on the beach. 

Then,, of' course,, we have the various stories 

told by Sam Sheppard t o various people at various 

times, and they all v3ry. 

These stories are consistent with only 

one thing, tl:cy ar~ consistent; with gU1lt, they are 

consistent wita the f'act that on the 4th day of.' 

July, 1954, SZtm Sheppard purposely and maliciously 

killed r:l:=irily:1 Sheppard. 

Than~~ you. 

X.: .• 't o B!.;ILEY : !.ft.ay we approach the 

bench, your Honor? 

T·HE CODR:i:: Y~s. 

(Thereupon cotL~sel and the Court conf'erred at the 

Court's oench out of the hearing of the jury, 

as f'ollo:1s : ) 

N .. ~o B.l.\ILEY: The record will reflect 

th~t on each o? several occasions, when referring 

to an interrogation which the evidence showed in­

volved only one pc: :;. ... son, th~'i:; is, the witness and 

the defendant Sam Sheppard, the prosecutor persisted 

in using the ter·::!l '\t:.11"'.zfuted. 11 
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There is a s~ring of cases that. holds 

this is a comment on the failure to take the 

witness stnnd of the defendant , and I think it 

· is gr.c:>unds for a mistrial, end I so move. 

THE COT..TPT: Ovex-ruled. 

.. ·'·· The prosecutor.told 

· the jury that the:i."C l'Jas evidence that the defendant 
' 

had admitted to infidelity. There was no .such 

eyidence. 

· Patrolr:r=in Drenkhan tried to volunteer it 

and I objected ar..d the qu.e stion was stricken out. 

There is nothing in the written statement 

about :Lt. 

It ii: horribly prejudicial. I objected 

when the rc:;-i:.~z·lrn ·Nere msde , and I thinlc that,, too, 

is grounds for e mistrial, and I so moveo 

THE COU:1.T: Overruled. 

I ask that a special 

instruction be given as to the lack of evidence 

as to any indication of infidelity, and the jury 

' be told that it has no part in this case. 

'i'HE COURT: Overruled. 

:£'.'!R. B.:\ILI:.Y: My rights are saved 

t o each. Is the Court going to permit the prosecutor 

to continue to use the \·1ord 11 ref'usted 11 ? Bec£iuoe I 

I 



should like to get authorities e 'I'hat is a 

Federal ConstH;u:::;ior..al violation. 
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THE COURT: I am inter·ested in any 

authority you have, l:.r o Bailey_o :Sut right now we 

will hear th cpening '1rgttmen·c from the derense, 

i"ifteen minutes at the most, your Honor. 

THE CCURT: All right. 

(Thereupon proceedines were resun~zd within the 

hearing or th8 jury, as follows:) 

THE COURl': Ladies and gentlemen 

of the jur·y, for pu.,.""Poses of opening argument for 

and on behalf of t~1e defendant, the Cour·t will call 

counselor s:.arma:.. Cou.'rlselor Sherni.an, please. 


