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Tuesday Afternocn Sc;:rnicn, 1: 00 p .m . , November 15, 1 966 

( TEERZL-:iO~J, the f ol low:l.ng proceedings 

·were had in Court vs chambers: ) 

TI-IE COURT: . L~t the record s how 

that ·we are ;n ch~nbars wi t h counselors, and that 

. the Court ha s diecussed ·i:J i th counselor Bailey his 

objections t o tha·t por ·cion of t he argument made by 

Cou.~selor Spellacy e~rlie~ t his morning relating 

to certain u."l!'efuted test imony and evidence 

adduced by t he State during the trial of this 

case. 

Ths Com:"li overrule d ?-ll' 9 Bailey's 

• . 
objections, e.nd h i s mot ion for mistrial, and t hese 

rulings a:re at this ti.me r eaf f i rmed; the Court 

believing that the recol"d of this case ·uill sho·;:J 

that refut ations of t his cla i!r!ed testimony could 

haite come from persons o·cher tha..'l'l the defendant 

himsel~, h~d the def ense chos e to adduce such 

witnesse s , or t o e::.am4 ne -i'Jitnesses adduced by 

the defense :i."l . the areas in which Counselor Spellacy 

argued. 

Eel? ever , the Cour t in a desire to be 

fair and also having in m'lnd s0veral United States 

Court of Aunc3..ls deci~ions, '!;Jhich has spoken in .. -
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Sherman tha·t in its c~1a.1•ge the COUl'"C will instruct 

the jui·y as .folloi•:s: 

That the defendant has seen fit to 

exercise his constitutional right and not 

testify fro!:'! the st~:c..d in his o~m behalf. In 

making this decis.:.on he· was within his legal rigf. ts. 

The fact t ha.t the defendant did not testify must 

not be ccnsidered by you for any purpose in 

, arriving at your v.:;rdict. You are not permitted 

to dra.'t·1 any infe~·cnce .frcm his failure to testify e 

T'ne Com:.·t also is advising cou..Yl.sel 

.that it i~tends to further ins truct the jury 

. ·in language perhaps not precisely as not-J give! , 

but in subr.tance, i·Jhich idll be as follows: 

Th:,; State in clos ing argu..ments refer1·cd 

to certain un: efu·c ed test i mony presented by the 

State. I che.rg;e ycu as a n~atter of law that any 

intimation or suggestion in such argument 

attempting to place th~ burd2n on the derenda.~t 

himself' t o de1:y such testir.1or.y, must be wiped 

from your mind and uemory and disregarded by you 

in your deliberations • 

Anything further, gentler~en? 

Ma.y the record also 

disclose that -:1:e h£:.ve had reproduced for the 
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.. -.· ,. benefit. of thz Com.~·i; t~cro pages extracted f'.rom the 

testimony on di~sct examination of Fred Drenkhe..~; 

police of'i'icer, vi 'lerein !-:r . D::cenl".J1c.n ·was asked: 

11Did you h:we :further converso..tion 't·Jith him? 11 

J!.11.s-;;er: ::we asked him if' he had any 

extra-~a:.~ital affair~ . The only one he mentioned 

' '· at that t ime t1es Sui:::v..n ~Ic.yes. Ke said this 1:l<l.S the 

only ' person l:.e lrr..e~·J. H 

I-Iay we appl"oach ., t he 

bench? 11
" 

Yes ." 

The objec tion ~o t'1e l:LYle of questioning was lcdged ; 

and · it \'JC.S sustr:..ined. 

He: f ool tl:is record is barren of' any 

evidence thed: juctifit;cl the co:.;::ilents on def'enda..'1t t s 

infidelity or e:~t :.~a~r.:a:rital affail~s as the case 

may be.? and it 't':::<.s p_~ejudicial e:rror, again ~ be-

cause as 1·10 z"to.:i::ed L.'1 our mo·iJion for directed verdict_, 

although so1:ia oi' th~se paople rcay ha\?e forgott en 

about Sus~n E:1ycs, :tt ta.ke3 very little to 

resurrect her as an i:!~ge of i.nf idelity attributable 

'· to the def'cndc.nt , and we t hi::ik the erea being as 

sensitive as it :ls, this iG i·:r-~:c resulted from the 

mention hmJ~v~r quiclc and oblique as ma.de by Nr . 

Spollc.cy in his c:;.x~~-.:ine ar~~.1e1;.t . 

j 
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~~-~::i..in , the Court in 

ove:rruling tt.c objection to this line 

of arg,umer.t l:ad in mil.1d _ ot only the testimony 

just refer1·sd to by Com selor B:::.iley, which he 

has reproduc a, but also State 's Exhibit 27, i.zhich 

has been received an ex~ibit in this case.:i 

·wherein refere:::~ca :c2C.de to the Susan !b.yes affair. 

Anything further, gentleme~? 

Ucll, for the record, 

I suppose.:i youz· Ecno:r , to indicate the purpose of 

bringing this up I ~tould renew my motion for 

mistrial, 0~1. th-3 in.fidelity co:::nment. 

T:E:S COURT: r,e·i; the record shcl1 · 

the motion is ovcrrulod. 

(Thereupon p:.~occ8din~s 1· era rasumed in the courtroc:i, 

in the prc.ser:.ce a .... d hearing of' . the jury, as follows : ) 

. I TIE COtm?: G·ood afternoon_, 

T".ti3 JURY: Ctood ai'tcrnoon. 

L:ldies a..~d gentlemen, 

you will be::1.::? in nind that at the outset of the 

·closing argu:t:e:n·;;s and sur.t1mations this morning, 

the Court i.n:::tructed you thn:c these final arguments 

·or s ur.t-.1a.tic l~ e.:·e not evidence , a.."ld "Nill not be ::::o 

• ~ r _,:t .,, ..., __ 



'l'l:.2 .. t is t1·uc of i;hn.t you he.ve heard 

by ".~ay of e..r~snt, and ti:hat you ·will now hear 

by way of fu:rtt:.o::.' a'!'~:::mt. 

For pur:Doses o'f: th~ i':i.'1.al argumen·c fo:;.~ 

and on behali' of t:1e def'em:e, the Com·t ·will ca ll 

Counselor Baileyo 


