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Tuesday Afternocon Session, 1:00 p.m., November 15, 1966

(TEEREUZON, the followlng proceedings

were had in Court's chambers:)

IO COURT:

Trm COURT: .2t the record shouw

that we are in chambers with counselors, and that

the Court has dicscussed with counselor Bailey his
objections to that portion of the argument made by

Counselor Spellacy carlier

»

this morning relating
to certain warefuted testimony and evidence
adduced by the State during the trial of this

case.

Tha Court overruled Mr. Bailey's
objections, and his moticn for mistrial, and these

rulings are at this time reafiirmed; the Court

believing that the record of this case will sheow
that refutaticns of this claimed testimony could

. have come from persons other than the defendant
himself, had the defense chose to adduce such
witnhesses, or to cxamine witnesses adduced by
the defense in the areas in which Counselor Spellacy
argued.

Houever, the Court in a desire to be
. fair and also having in mind several United States

Court of Appeais decisions, which has spoken in

deta
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Sherman that in its charge the Court will instruct
the Jury as foilous:

1t the defendant has seen £it to
exercise his constitutional rizht and not

testify from the stend in his own behalf, In
~making this decision he was within his legal rignts.
The fact that the defendant did not testify must

not be ccnsidered by you for any purpose in

- ,arriving at your verdict. ou are not permitted

to draw any inference from hils failure to testify.

o
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The Court also is advising counsel
that it intends to further instruct the Jury
in langusge perhaps not precisely as now given,

but in substancs, which will be as follous:

The State in closing arguments referred
to certaln unrefuted testinony presented by the
State. I cherge you ac a natier of law that any
intimation or suzgestion in such arguzent
'&ttempting to plaece the burden cn the defendant
himself tc deny such testimony, must be wiped
' from your mind and nemory and disregarded by you
in your deliberations.
Anything further, gentlemen?
MR, BATLEY: May the record also

disclose that we have had reproduced for the




benefit of the Court %two pages extracted fronm the

testimony on direct cxeminaticn of Fred Drenkhen,

police officer, vherein ¥r. Drenkhaon was asked?

* "Did you hov

W
i

urther converscation with hin?®
"We asked him if he had any
S. The only one he mentioned

usan Hayes. He sald this was the
only perscn he knew,”

- M. Baileys liay we approach:the

Tes Tad msre

bench?”
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The cbjecticn to the line of questioning was ledged,
and it wes susbtained.
this record is barren of any
evidence that Justificd the comments on defendant's

oV
Ll

Infidelity or exbra-marital

fairs as the case

-

pay be, and it was preJudicial error, again, be-
cause as ws stated in cur wmeticn for directed verdict,
although scme of thesc people nray have forgotien
about Suscan Hayes, it takes very little to

resurrect her as an image of infidelity aettributable

to the defendant, and we nk the area being a

sensitive as it is, this is what resulted from the
nmention however gulck and chblique as made by Mr.

Spellacy in his opening ar




1840

‘elosing
the Court inst

overruling

THE COUNT: Again, the Court in
the defendant's objcction to this line

of argument had in mind not only the testimony

Just referred
has :repro-"'ﬂ"d3 but
has been received

wherein ref

I suppose,

to by Counseler Bailey, which he

also State's IExhibit 27, which

%)

s an exhibit in this case,

E 1

is made to the Susan Hayes affair.
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Anything

further, gentlenen?
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lell, for the reccrd,

your Honor, to indie

ate the purpose of

bringing this up I should rencw my motion for

nistrial, o

the motion
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Let the record show

is overruled,

(Thereupon proceedings wers resumed in the courtrocm,

in the pres

‘ladies and

you willi bear in mind that

‘oY surmaticon

sam
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ence and hearing of the Jury, as follows:)
T3 Good afternocn,
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Cocd afternoon.
T COURT: Iadies and gentlenen,

at the outset of the

zuments and summations thls morning,

P e

ructed you that thess final arguments

ns are not evidence, and will not he zo




That is true of what you have heard
by wa& of argument, and vhat you will now hear
by way of further orzument,

Fer purposss of the £inal argument for
and on bshalf of the defense, the Court will call

Councelcr Bailey,




