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CEARCE OF THE COURT

Ladies and gentlemen of the jury:

AT this time 1% beccomes the duty of the
court to endeavor %o ccrrectly state the law which
governs tals case. A related and equally important
obligation rests uncn the Jury, and that is to rcceive
aﬁd accept the law as the court states the luu to be,
to adopt 1t as yocur guide throughcut your entire
deliberaticn, to apply it to the facts as you find
the facts 4o be and then tec render your wverdict
accordingly. This you are requlired to do Independent
and apert frenm any noticns or opinions of any kind

or nature which you w2y have ever possess d as to

m

what the law is ox what 1% cuzht to be concerning
the facts of this sarticular case.

It also fellcows that in strict keeping with
your cath, ycu will refuse abesolutely to be mOVeu or
swayed or influenced by consideraticns such as sympathy
for, or bias, or grejudice either against the Statl
of Ohioc or the defendent in this case.-

In this case, the State of Chio prosecutes

the defendant, San E. Sheppard, upon the charge of




n

1720
murder in the gecond degree.
The indictuent cengtitutes the charge in
this cass.
Waile this indictment in express lanzuage
charges the ‘ef~dd§nﬁ with nurder in the second degree,

it alsc includes cnd embraces within its terms the
lesser offense of manslaughter, first degree and in
order to assist you there is a form of verdict which
will be given to you to enable ycu to return & wverdict

under either degree of the cffenses that you may Tind
proper.

For the purncse of assisting you, if possible,
in better understanding the issue which you are called
upon to determine, the court will permit a ccopy cof
the indictment to ge with you to your Jury rcon.

At the very outset the Jury will understand
that the mere fact that the defendant has been indicted
by the CGrand Jury of this county ralses no presumpticn
of the guilt of the defendant. The indictment itseld
is simply the means created by law for the presenting
in a formal way of a cr»iminal charge, and you are
instructed that you will not censider the fact that
an indictment has been returned as in any way or

il

manner ccnstituting evidence cf the guilt of

(:e
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defendant
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At thé very coumencenent of this triai,
counsel for the State and counsel for the defendant
addressed To the Jury what we geaerally refeyr to as

opening statements. In such statements both counsgel

sought to present an cutline of what they believed
the testineny and the evidence woculd disclose as the

trial progressed.

Then the presentation of all the evidenc

was .cempleted councel for the State and counsel for

the defendant addreossed to the Jury what we have come

to refer {o as cleosing crgunents and in those closing
argunents thay set forth and develcp the inferences

and the concluci

()
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vhich they believe may be reagon-
ably drawn frem all the evidence in the case.

Such cpening statenents and clcsing argument
are pernitted in an effcrt to assist the jury in under-
standin? and reaching the conclusions as to the issue
vhich the jury is called upon to decide, You are in-
structed that such opening statements and closing
arguments do not constitute evidence in the case and

will net be so censidered by the jury.

reference is made to the evidence

.upon which this case is to be decided, the Jury uwill

understand that we mean the testimony as you have

heard it from the mouths of the several witness
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who have test

‘.J-

fied threoughout thils trial together wit

the exhibits which hove been offered and received in

evidence and which exhibits will go with you to your

Jury rocm together ulth any and all stipulaticns

o

agreed to in cpsn court
and counsel for the defendant.
By stipulations of counsel, the testimony

of several wiitnegses as glven upen a prior trial of

this case, was read to you. Testimony of suech witness

vetweesn counsel for the State

constitutes part of the evidence in this case and will

be censldered by you the same as 1If such witnesses
were personally present and testified from the witnes
stand.

Tc the indictment as returned by the Grangd
Jury and as read to you by the court, the defendant
has entered a pleca of not guilty.

By such plea, the defendant denles th
existence of cach and every element and ingredient
shich, as a maticr of law, goes (o make up or consti-
tutesthe crime or offense charged in the indietnent
and the existence of each and every element and
ingredien*lvhi,a, ag a matter of lau, gces to make
up or constitute any other crime or offense which na
be ineciuded in ths eriwe cor offense charged in the

——

indictment.
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of not guilly as so tendered by
8 matter of law, the effect of
placing upon the shoulders of the State of Chio the
burden of proving beyoad a reascnable doubt the

existence of cach and every material allegation and

averuent of the iadletment.

1
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plea of nct gullly entered by the
defendant has as a matter of law a further effect.
Such plea clothes the defendant with the legal pre-
sunption cf Innccence. This presumption 18 noi =2
mere matter of formi, but rather it is a shield which
the lay throuws about the defendant. Tails presumptica
of innccence is to be accorded to the defendant
throughout the entire trial and during the exanination
into every fact and prcpositlion necessary to be proven
by the state. The presumption of innocence is only
overcenme or cverthroun when you as a Jury find the
procf is such az to exclude every reasonable doubt

of the guilt of the defendant.

The Leglsliature of Chic has been so concerned

‘that 2 Jury in a crininal case understand the correct

legal meaning of the tern "reasonable docubt® that it
has by statute defined that term and enjoined upcn
the trial court the duty of reading that definiticn

verbatim to the jury in a criminal case.
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Chic Revised Code, Section 2945.08, reads

ag follous:
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in coza of g rensonable doubt whethew

Lt is gatlsfactorily shown, he
shall be scguitted. This presumption
of inncccnce places upon the state the

burden of precving him guilty beyond a

[=A

ct

o socme possible or imaginary doubt.

It is that state of the case which, aft
the entire cenparison and conslideration
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of -gyidence, leaves the minds
of the Jurors in that condition that
they: cannct soy they feel an ablding

cenviction to a moral certainty of

the truth of the charge.”
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We cone now to a cenzideration of the
elenents and ingredicnts each and all of whieh, as

rder to constitute

The
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aged upon the viclation

of Section 2901.05, Revised Code of Oaio, which

section of thz C

tine, m'mbers of

cde. I want to caution you at this

Aoy e

the juvy, that the question of

punishnent, in ths event you should £ind the

defendant guilty
indictment o of
congidered by yo
determination of
questicn of puni
exclusive provin
The ir
have previousliy

and cexrtain forma
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cf the offense charged in this

»

the included coffense, nmust not be

u in your jury rocm or in your
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facts in this case. The

shreent is within the scle and
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ce ¢ The

court.
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Qictment in this case, which I
read to you, eliminating its caption
alities, charges:
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purpogely and maliciocusly killed
Harilyn Sheppard contrary to the

form of the statute in such case

The mention of “county aforesaia™ in the
indictment has reference to Cuyahoga County.

You will note that thé charge in the indiciment
is based dircetly cn the scecticn of the Revised Code
Just quoted. Tou have been Instructed that in crder
to arrive at a verdict of "guilty", it is essential
that each and every elenent of the crime charged bz

proven beycnd a reas

,_1

able doubt. It, therefcre,

becomes inportant to determine what those elements

are. They must be fcund In the law itself without
diminution o enlargenent by any thoughts or notions
entertained by us.

The elcuents, '‘as they appear in the statute,
are these:

(1) "Ho perscn’

230 That exoressicn embraces the entire ponuw

lation. It singles cut no particular person, and,
fcr that reascn, there nmust be, before guilt can

be established, an identity of persch. Cnly cne
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person is accuced in the indictment in this casze.

That person is San I. Shegppard, and unless you are
able, under the evidence in this case, to eliminate
all other perscns, and, further, to establish that

Sam H. Sheppard ig the parson who committed the act
charged, you need go no further and would be obligated

to render your verdict in his favor

! Nty 5y P |
{2) Shall purpcsely
Min S e w3 oyt s

This zelated to kllling, To do an: act
purposely is toc Qc it intentionally and nct by some
mischance or accident. Intent is a state of mind
and we have net yet found the means of peering intc
the nmind and viewing witain it an "intent" ther
formed. We must, therefore, resort to an appraisal
of those thinzs whieh generzlly become the form of
expression of an intent. Hence, in determining
"purpose” or "intent”, you may look to all the
surrounding circumstances; what was sald or dcne
at the time; the manner of inflicting the injuries;
thé force that was uveed and its tendency to cause
the death of ancther and the place upen the body
where the Injuries were inflicted; and you must
bear in mind the presumpiion of law, that everyone
is presumed to intend the natural and probable

consequence of his volwntaory acts, unless the




circumstances are sueh as to indicate the

i he absence

*

Vhen we gpealt of malice in common parlance

and in everydoy aifairs we usually refer to ill-will,

s
¢

bitterness, hatred, spite or jealousy. ™Malice®
relates to the xcral qualities of & man's acts.

Its general uzc in law is to express.an act done
without a sulflicient reason or just cause, where
the act ls wrong in itsell and designed and intendsd
to injure another. It is an act expressive of a

disregard of gocial duty and of a heart bent cen

nischief.

(4) "xil1 ancther"
There nmuagt be a killing., The uere fact

that a death occurred does nct, of course, mcan i

can that
& nmurder has been committed. IC nmust be shoun that

the death of the person claimed to have beea killed

was caused by the acts charged.

The Jurisdiction of this court in crininal
matters doecs not extend beyond the boundaries cf
Cuyahoga County gc that before any verdict of guilt
of any crime is rendered here, the offense invcolved
must be found tc have been ccrmltted in this county.

-

If, thercfore; you £ind that Sam H. Sheppard
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purpcsely and maliclcusly killed Marilyn Sheppard

in Cuychoga County it will be your

duty to find hin
suilty of purder in

cF

Che seccnd degree.

s

Thile the

fl‘,

!_

ndictment in this case charges

enly murde“ in the s

200

(1)
ﬂ..

Segree it embraces and
includes within ifs terns a crime of an inferior

degree, nomely:

that the defendant in this case is not guilty of
nurder in the sccond degree, but that, nevertheless,
the elenents c¢f mansloughter, first degree are prese nt
ahd that he is guiity of manszlaughter, first degree.

Sectlon 2901.08 of the Revised Code of

ilo perscn shall unlawfully kill ansther
Such an act iz designated as manslaughter,

first degrec.

Tae words "first degree” in the section
nd in this ccnnection are of no vital importance
in this particular case. The legislature of ouwr
State undertock to divide the crime of manslaughter
into tuwo classces: one belng manslaughter, first
degree, being cne in vhich nc motor wvehicle is

involved; and manslaughter, sccond degree, being

gy P
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cne In which the operation of & motor vehilecle iz
involved.

If you find that Sam H. Sheppard is not
guilty of murder in the sccond degree on the basis
of the evidence and the rules which I stated to you,
it will be your duty to move a step further and to
deteamineg vhethay the slements of manslaughter,
first degrec, are preseab. We loock to the law

itself for thoese clene

f
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Agzain, we have:
i SR |
(1) ! .i.‘?c LeLrso i

shell not repeat uhat I have said about

L]

the necessity of find that Sam H. Sheppard is the

1as sald in that commecticon within

l"'

person. iha
the regulrements in the casze of nurder in the
second degrez has sgual application here.

M‘w "

(2) "shall unlamfully kill ancther™

A kiliing is unlayful when 1% is without
cause. t is an intentional or unintentional killiing
but withcut being prompied cr motivated by malice

of the character I have deseribed to you. It is

that killing which is done in the heal of passion
due to some provecaticn, and takes place befcre

encugh time has elapscd to permit such passion to

cool down and thereby aveid the killing.
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murder in the sceond degree, but do £ind that n
unlayfully kill Iorily
under the ccnditicns last reci

be your duty to find }

first degree.

Sam H. Sheppard not gulilty of
e did
n Sheppard in Cuyahoga County

ited to you, it wilil

1in guilty of manslaughter,

Ycu aze in no eveat te find Sam H. Sheppard

gullty of any ofiense

every elcuent of that

by you to have been prc

On the other hand, it
generous by rendering

of the lesser cifense

the twelve of wecu the

reascnable doubt he ig zuilty of the higher offens

2

If you find

does not, under the rules outlined to yocu, disclese

cutlined tc yocu unless each and
particular offense is found

ven beyend a reascnable doubt.
is not yocur privilegze to be
your verdict finding him guilty
vhen and if in the Jjudgment of
cvldence discloses beyond a

that the evidence in this case

Sam H. Sheppard gui ay beycnd a reasonable doubt of

either of the c*fcnshs nmentionzd, it will be your

duty to find him nol guiltly.

A 1‘0“" tlon

circumstanu 2l in nature and character as distinguished

fron cther evidence v

£ the evidence in this case is

thich is direct and positive in

’.I

character. IZ & witness testifled from his persaonal

knowledge to the commilcsion of an get to be proven




in order to establlish an offenze, that is called
o -l

neée. 1t is not always

11 £ VAT &

ain the truth by evidence of this
character, hence the lay permitsz the intrcduction
and consideratica of what is called circumstanticl
evidence. DIy circunstantial cvidence 1s neant the
proof of certain facts and cirvcumstances fyom which
the jury ney ianfer other connected facts which usually
aqd reasconably follow cecording to the commeon exper-
lence of mankind and vhich comnected facts tend to
show the guilt cr innccence cf the person charged
with the copmission of a eriue.

Tou, as jurcrs, are the sole Judges of
the wveight to be accorded to such cirecumstances and
facts, and the sole judges of the credibility to be
-assismed to the witness or witnesses tcstzfylw to
such facts and circuwustances. Waen circumstantiel
evidence is of a nature and character that it
satisfies and convinces the minds of the jury
beyond a reasonable ﬁoubt then such eircumstantial
evidence, along, is sufficient upon which to base
a verdict of gullty.

Howaver, to warrant you in finding the

defendant gullty on circumstantial evidence alone,

each materisl =nd important link in the chain cf

e ]




|
A2

circunstances relied ugon for conviction must be

proven to your satisfacticn beyend

0
+
[
o
g,
s}
5

o
=t
(0]

doubt.
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rther, before you as & jury can return

?

g verdict finding the defendant guilty, which verdict
is based upen circumctantial evidence alone jou must
find that the circumsiances are not only consisient
with the defendant's guilt, but that such cirewnmstences
are inconsistent with any other recascnable conclusicn
and such as to lezve no reasonable doubt in your
rninds as to the guilt of the defendant.

further, you weould not be warranted in
basing a verdict of gulliy cn circumstantial evidence
alcne if you f£ind the factz conctituting the circum-
gtantial are reconcileble with innocence, or if you
find that the facts constituting such circumstantial
evidence can be reconciled with either innocence or
gulilt. In either of these last two events the law
requires that you give €0 the defendant the benefil
of the doubt.

By prcecess of reasoning or as a result of
common experience you may conclude that when certain
facts exist certain other faets usually co-crdinate
therewith. LA conclusion so deduced or drawn fron a

proven fact or faocts is what we refer toc as an

!
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facts; two or more inference

inference. In considering the ovidence in this case,

2 ~ 3, o' e J v e e e g e a3 n
whether déirect cr clrecumstantial, you may draw

Inferences from proven facts.

Tou are instructed,
however, that you are not pemmitied to base ocne

inference upon caother inference. Hach inference

nust be predicated cor based upcn a proven fact or

3 may be drawm from the
same proven fact or from the came proven facts and

additional facts in cvidence.

e Toawu does

The Lay es net require the State to

prove metive in this case. The prescnce or absence
cf.mctive shoun by the evidence may be ccnsidered by
you in deternining intent, or iis presaznce or absence
in the nind cf the defendant, Sam H.. Sheppard,.so
that if you find beyond o reascnable doubt that the
defendant is guilty of either cffense under these
instructicns, then you ghould find him guilty whether:
or not a motive hoe been established.

In rcaching your verdict it follous that
you will be ¢allisd upon Lo determine the dezrese or
neasure ¢f credibility which you sce £it to assign
or asceribe to the varlous witnesses who have testifled
throughcut this trial. In reaching a conclusion as
to the latter purpoce, you have a right to and should

2T 5 S -~ - - - - = =
considery thelir condor cr lack of candor if any we

24
e e

caet”




1735

manlifested vhile testifying, their relationship, irf
any, to the outconme of this trial, the probability
of thelr knculng the truth of the facts and circum-
stances concerning uwhich they have testified and in
fact every circumstance developing throughout the
tfial uhlich enables you as a jury to determine the
degree or measure of credibility which you see fit

to assign or ascribe to the several witnesses who

ha%e testifie

(a7
2]

Chroughout this trial.

As

©

natter of law, you nmay believe a
portion of the testimony of a particular witness
end disbelieve the rest of his testimeony. You nmay
believe 2ll the testimeany of a particular witness
or you may disbelieve all the testimony of & parti-
cular witness.
In this case there was testimony received
from a number of witnesses which we sometimes classify
and title as "expert witnesses", that is, they follow
a certain profession, vocation or linz of work which,
after years of practice, is supposed to make them
skillful and learned in that line of work.

In additlon tc stating facts and findings,
these so-called expert witneszes were permitted to
state their cpinicns baszed upon certain findings, or

alleged findings, uhich they claim to have made.

{
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The mere fact that these witnesses may be following

a vecation, trade, scicnce or profession does not

viarrant the Jury in giving more cr less credence

to their direct or cpinion testimony but you should

apply fhe S2e tests te thelr testimony that you

apply to the testinmony of the other witnesses and

in the light of all the evidence decide what credence
: \

or weight you will give to such direct and -opinion

testinony.

The purpose of this testimony is to assist
you in arriving at a just and correct verdict. You
are instructed, hewever, that such testinmony is not
to supplant but rather to supnlement your Judgnent.

The defendant has geen fit to exercise his
constitutional »ight of not testifying from the stand
in his cwn behalf. In making this decision he was
within his legzl rights.

The fact that the defendant did not testify
must not be ccnsidered by ycu for any purpose in
arriving at your verdict. You are nct permitted to
draw any infercnce frcm hils failure to testify.

The State, in closing argunent, rveferred to
certain uncentradicted or unrefuted testimony presented

by the State. I charge you as a matter of law that

any intimation or inference in such argument atteupting

T I e r=tei ety
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to place the burden on the defendant himself to deny
such testimony nmust e wiped from your mind and memery
and dilsregarded by you in your deliberaticns.

Evidence has been offered in this case as
to acts and statementz of the defendant. It is the
duty of the court to cautien you that testimony as
to statements or declarations made by the accused
should be carefully examined and considered by you
In this class of teatimony there 1s elways the danger

-repeated in court, then it iz for you to say what

that the perscon neking such declarations or statements

pmay not fully understand and there is also danger
that the witness uho rcpeats it may not remember it
all or cxhctlj repeat it, but if ycu are satisfied
that such statements or declarations were made and

correctly understccd by the witness and correctly

effect is To be given to them, taking into consideration
all the circumstances under which they were made, if
they were made.

Numeroua police officers have testified in
this case. In deternining the weight or eredence to
be given their testimony, you should apnly the same
rules that you apply in determining the weight and -

credibility of other witnesses. MNMerely because they

are police officers dces not varrant the Jury in

=YY



1733

giving their testizony more or less u
than that of other uitnesses.
have with 2 copy of the Indictiment in this casec.

The court again admonishes you that the indictment

welght or credence

hen you retire to your Jury rcom, you will

1s not evidence and nvhile you may read the indictment

as often and as carefully as you like, the court
cauticns you that vou are to bear in nind that n

the fact that the indictment hes been voted by the

ithex

Grand Jury nor the contents of the indictment itsel?

are to be conzidered as any evidence of the guilt

of the defendznt and should not be considered in any

pmanner against the defendant. The evidence in thig

case consists of the suworn testimony of the witnesses

1=

all of the exhibits that have been admitted in evi-

dence and which will be with you in the Jury rocon,
and any and all stipulations made by and betueen
counsel during ths trial of the case.

You uere

L]
0

rmitted to view the prenis
where the honicide is alleged to have cccurred.
You were instructed that this was done
for the single purpose alcne of enabling you to
understand and apply.the evidence as you heard it

detailed by the wvitnesses. That you saw on this

view 1s not evidznce, and must not be so regarded
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by you. The view was for the scle purpose of giving
you such a sease of relaticn as would enable you to

better underztand and apply the evidence.

This is a eriminal case and under the lew
requlires the ccncurrence or agrecnent of 2ll tuelve
of ycur number. That is to say, that before you can

consider that the Jury has returned a verdict the

entire twelve jurcrs must agree in and sign the

verdict.

As you may have alrcady gleaned from these
instru ctionz, any cne of three verdicts may be returned
in this case. TForms of wverdiet will go with you‘to
your jury rccm and with a little study they should
prove almcst self-explanatory. You will, of courss,
enploy and uce the form which expresses your verdict.
You are hereby ingtructed that you will attach no
significance to thé order in which the court will
read forms of verdict.

The first form is one finding the defendant

guilty of nmurder in the second degree as he stands

The seccnd, is a verdict finding the defendant
guilty of mansiaughter, first degree.

The third, is & verdict finding the defendant
not guilty.

ML S L
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Ycu will have with you in your jury rcom
& copy of the instructions which I have just read
to you and you may refer to it for guldance if you

should find it necessary to do so.

/2]

Upon your retirement you will immediately
proceed to‘elect one of your number forman or forelady.
When you have reached a verdict all twelve of you will
sign the verdict.

During your deliberaticn and until you have
reached a verdict or are otherwise discharged by the
cqurt, you uill not be allowed to separate except

for such tenporary separation as circumstances may
demand. If any cuch temporary separation becomes

necessary, it will be permitted only under such rules

as the court nay prescribe.

If you decsire to address any communicaticn
of any kind in reference toc this case, or otherwise,

to the court you uwill reduce such communication to

‘uriting, signed by your foreman or forelady, and

cause it to be delivered to cnhe of the court's sworn

constables in whose exclusive charge and control you
will be thrcughout your entire deliberation.

Ladies and gentlemen, you are here for one
purpose and one purpcse cnly, and that is to ascertain

the truth, the whole truth, and nothing but the truth
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in this case, zand to g0 ascertain it as nearly as

the truth in human affairs can be ascertained.

As
the court has alrecady indicated, you will do this

without sympathy for cor bias or prejudice against :

eilther the State of Ohioc or the defendant.

waais

The low in constituting a Jury of twelve

Jurors contemplates that each and every one of you: {

shall give your individual consideration to and
Judgment: upcn the evidence. The rules of law vhich
are_explained to you in these instructions are binding
upon the individual ccnscience and judgment of the
meﬁbers of the jury.

While you ares deliberating each juror
should give careiul ccnsideration to the views which
his or her fellcu Jurors may have to present. A
Juror sheculd not turn a deaf ear to his or her
associate jurors and without iistening to their
reasons or argunents chbstinately stand upon his or
her own opinion regardless of uhat may be said by
ancther jurcr or jurors. It nust be the object of
all of you to arrive at a common conclusion, and to
that end you should deliberate together with calmness
and in a digcpassionate manner, belng conslderate of

each octher's visus.

You chould have in mind two propositions
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of egual importence: fLirst, that the laus are enzeted

for the benefit of all members of organized sceiety;
and when a Jury is convinced beyend a reascnable
doubt of a defendant's guilt the jury should so say
in its verdict because no person found guilty of

committing a crininal offense should be permitted

‘to escape the punishment provided by law; and, seccond,

‘that no defendant should be convieted of 2 crime

when the Jjury is not convinced of such defendant's
gullt beyond a rzzsc @ doubt.
Having carefully weizhed 2ll the evidence

in this case and applicd the law ag stated in these
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thus assuring that you hawve been mindful of your cath
to well and truly try and true deliverance make
between the State of Ohio and Sam H. Sheppard, the
defendant in this case.

Now, mey I please hafe the attention of
the alternate jurors, Mrs. Horndeski and Mrs. Pipoly.
You have sat through the entire case in pursuance to

the statute pernitting the impaneling of alternate

e

¢ Jurors and inasmuch as all of the Jurors have been

able to attend court regularly and are now here,
Mrs. Horndeski and Irs. :Pipcly, you will be excus

with the thanks and I am sure the sincere appreciatio
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of cocunsel for thic pzriies and the court for attending

the came a3 the

tc instruct you as alternate jJjurors to refrain from

other twelve.

It is my duty, “otaver.

any discussion of this caze and frcm expressing any

opinion relative to i
the vexrdict of thiz

court. Thanlk you.
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a ‘verdict, you will

you will be brought |

new retire.

(Thereupeon the jury

verdict.)
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mbezrs of the jury, &

the meritz of this case until

Jury. has been returned. in open

:ter ycu have reached
contaet this room at which tins

back into cpen court. You nay

reolred to deliberate upon its




