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' you proceed? '

THE CCURT: ¥r. Reporter, does

the record reflect the appearances of counsel; Prosecuting

Attorney John T. Corrizen, and Leo Spellacy for the State

of Ohlo; F. Lee Balley and:Russell Sherman representing

the defendant?

THE REPCRTER: And Charles M. Burnim.

THE COURT: Counselor Bailey, you

are representing the defendant movant in this matter; will

]

MR. BAILEY: Yes, your Honor. I should

Court's consideration and study
certain exhibits ccnsisting of two groups;.first, five
scrap books of newspaper clippings, and I will offer these
as one exhibit or as five separate exhibits as yocur Honor
may suggest.

The seccond group consists of four consecutive
issues of z loccal neuspaper which I think are relevant
to these proceedings, and, again, these can be offered
as one exhibit or szeparately as your Honor may suggest.

That will be all the evidence that we have
to offer.

HE CCURT: I wish you would 1ldentify

them separately, counselor, that is, the vclumes that you

have and make reference to the separate newspapers that

——



you have in front of you by date of publication, please.

MR. BAILEY: Very well, your Honor.

THE CCURT: There is nc need,
Counselor, if you would, please, to go through the
volumes and give me the dates of the material contained
in the volumes, but the separate neuspapers that you
have I wish you would indicate for the record the date

of publication, and the publighing firm.

o RATI.UV
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H Very well, your Honor.
As to the scrapbocks, which are simply for the record
the same scrapbocks which have been referred to in the

Federal litigation in this case recently concluded,

the first volume 1s a green scrapbook of clippings

marked on the front July, 1954, and there is an identifying

tag at the bottom, Defendant's Exhibit 30, which eppears
on each of these scrapbocks, and I don't know what that
has reference to.

There is a second volume--
'(Defendant's Exhibit 1 was marked for ldentification
by the reporter.)

MR. BAILEY: I offer as Defendant's
Exhibit 2, a green scrapbeck of newspaper clippings
marked on the front August-September, 1954.
(Defendant's Exhibit 2 was marked for identification by

the reporter.)




MR, BAILTY: I offer as Defendant's

Exhibit 3 a green scrapbeok of newspaper clippings

marked October, 1954, on its cover.

(Defendant's Exhibit 3 was marked for identification by

the reporter.)

THE COURT: Procesd.

¥Re BAILEY
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I offer as Defendantis
Exhibit 4 a similar volume marked

(12

Wovember; and Exhibit 5
a similar volume marked December, all in the year 1954.
(Defendant's Exhibits 4 and 5 were marked for identi-
fication by the reporter.)

THE COURTS The date of the paper
and the publishing firm, Counselor, wlth respect to the
newspapers.

IR, BAILEY: Yes, your Honor. Do
you wish to have me indicate for the record the page
number we deenm relevant to these proceedings?

" THE COURT: Please.

MR. BATLEY: Very well. We have
four copies of neuspapers. Each is a copy of a neuws-
paper publicshed in Cleveland by the Cleveland Press.
The first exhibit we offer, Defendant's Exhibit 6, will
be the Cleveland Press, Tuesdey, January 4th, 1966,
Page A-2,

(Defendant's Exhibit 6 was marked for identification




by the reporter.)

MR, BAILEY: The next exhibit we
ress, Janvary 5, 1966,
page A-17.

(Defendant's Exhibit T was marked for identification
by the reporter.)

MR LEYS For Defendant's Exhibit &

we offer the Cleveland Press, Thursday, January 6, 1966,

'page<B-12.

(Defendant s Exhibit
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or identification
by the reporter.)

MR. BAILEY: For Defendant
we offer the same, Cleveland Press, Januvaery 7, 1
page A-6.

Upipnd IR

THE COURT: Counselicr, in the
volumes that hazve bsen marked for identification as
Movant's Exhibits 1, 2, 3, 4, and 5, do any of those,

does any of the material included in those exhibits go

beyond the year 1954?
MR. BATIEYS: It does not, your Honor.
*  THE COURT: Thank you, sir.

Please proceed, Counzelor.

Thoge are all our

exhiblts, your Zoncr. I will presant brief argument on




THE CCURT:

recelved.,
MR, CORBIGAN:
Honor, may I enter an

on the fact that there is no tes

88 18 yequired hy viveua of the
a motion for a changze of vanue.
There is nerely the

‘of isclated material

e e

question to be determined that,

fair trial be had in this

not in any

comnmunity of the issue befc

Your exhiblits are

For the record, your

chbjection, an objectlon predicated

tinony before the Court,
pegtion that deals with
There is no affidar

cffering into evidence

way tled in with the

specifically, can a

Sre

‘this Court, namely, the charge of second degree nurder

against the defendant Sam Sheppard.

Until and some sworn

testimony, scne evidence before this Court, by way of

testimony, and by way of tying into the issue of can

e A
LaC

a fair trial be I wish the record wodld reflect

my objection to

o

t

w

offering of this evidence.

THE COURT: The Court acknoculedges,

e

=]

Mr. Corrigan, validity of your argusent. The Court

is aware of ths rule that supports your argument. The
Court believes your argumsnt has substance, but the
exhibits.are received for the reccrd.

Anything further, ntlemen, with respect

to the proffering at this time on behalf of the delendant




* movant.

MR. BAJILEY:

Your Honor, I would

like to state, and I think I should in view of my brother
lauyef‘s objecticn and your Honor's remarks, the basis
on which these exhibits are offered, without going into

the content in any way.

I recognize that the law of Chic, by
statutory section, p: es for & certain procedure
involving elther afiidavits or testimony in support cf
the motion for chanpe of venue.

I point out to your Honor that I believe
this section of the law has been extant for 1ongerlthan
ocur growing body of jurisprudence on the question of
changes of venue and pre-trial publicity, and may to some
extent be controlled by the decision of law, especially

that of Constituticnal magnitude, with which it could

clash. 4nd we offer this as

(¢}

vidence simply to show
" ccanmunity exposure.

y We do not offer affidavits or other
evidence as to the number of individuals who may actually
have read this material, because we think that according
to thé decision of law that is scmething for.your Henor,
to declde, thrcugh common experience and inference.

We know of no efficient way to.put this

kind of prcof intc the reccrd by affidavit. Ve know of




;- no individual who could zive an affidavit germene to

this proof or who could accomplish the same purpose.
That is the reason we have been unable to procecd as
the statute sugzests; also, havinz in mind our desire
not to republish at this time any of the material
which'we'declare to be relevant to your Honor's cone-
sideration and decision as to whether the venue shouid

be changed.
: THE COURT: Counselor Corrigan,
do you have anything you wish to éraw to the Court's
attention at this time?

MR. CORRICGAN: Neothing further to
add, your Honor.

THE COURT: Anything further on
behalf of the defendant movant?

MR, BAILFEY: Ne, your Honor, I have
nothing further.

' THE COURT: May I see counselors

at the bar, please? |
(Thereupon counsel and the Court conferred at the
Court's bench, as follows:). .

MR. BAILEY: Yay I indicate for
the record, your Honor, that I am going to rest the
matter in open cocurt, and am requesting an copportunity

in order to avoid rensublication now of the very issues




about which we complain, to pursue the matter fupther in
chambers or at scme suitable place.

HE CCURT: All right. Let the
record show that the matier will now be further con-
sidered in chamber, in line with Mr. Bailey's request.

Counselor Corrigan, d&c you have anything
you wish to offer for the record at this time?
MR. CORRICGAN: Nc, your Honor.
’ THE COURY: Thank you.
(Thereupon procesdings viere resumed in open court, as

followss)

TEE COURT: Counselor Bailley?
MR, BAITEY: The mevant will rest

at thils time, your HLonoz.

s TRMe

THE COURT: - Thank you, Counselor.

Counselor Corrigzan?

MR, CORRICGAN: Nething further, your
Honor.
TZE COURT: Let the record show

that the Court will rule on the defendant movant's motion
for a change of venue, which has been presented to the
Court for the Court's conslderation this morning, on
Friday, Octcber 1l4th, at 11:00 a.m.; and the Court during
now and that time will be available for counselors at

any time that counsclors wish to address jointly their
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attention to this matter

°

The Court will not see counsclors indi-
vidually, as is the rule of this court, as counselers
know. The Court will see theu Jointly, and the Court

is available toc them at any time bebtween now and 11:00 2.im.

on the morning of October 14th when the Court will rule

on this motion.

1

Anything further, gentlemen?

DATT J7 s

defense, your icnor.

MR, CORRICGAN: Nothing further,
your ‘Henor,
THE CCURT: Thank you, gentlemen

(Thersupon the follcwing proceedings were had in Cours

Chambers:)

THE COURT: Lzt the record show,
gentlemen, that the exhibits offered by the defendant

movant, Exhibilis 1 throuzh 9, ars received for record

and are impounded and wil

(=

be in the custody of this

Court; and for purspocses o

L]

this record this Court meszns

this trilal judze will hav

(0]

exclusive custedy of these
exhibits until they are returned to Mr., Bailey or Mr.
Sherman.

Counsslor Balley?
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IV The defendant movant's
Exhibitg 1 through 5, being already identified as
sc:apbooks of elipnings frem July through December of
1954, vere offered as evidence that there was before and
during the trial in 1954 of this dzfendant wide dissemina-
tion‘of'much material uwhich we anticipate would be in-.
admissible in this trial, and which would be highly
prejudiclal if knouwn to any petlt juror charged with
.deliberation and decicion of the issue of guilt or
innccence.

I point specifically to evidence widely
publicized about the refusal of Dcctor Sheppard to
submit to a lic detector test by Cuyahoga County

authorities;

Sheppard that he had Dhiiand=red a few mcnths prior to
the death of his wife with cne Susan Hayes in California,
and had beecn carrying on an affair with her for some times

Ey publiciéed and repeated statements by
police officials, indicating that they had accused San
Sheppard of murdering his wife, which he had flatly
denied; by editorials prominently displayed, principally
in the Cleveland Press, which I think have been tpe

subject of many of the Federal opinions, which, cf course,

I assume the Court takes Judicial notice of, by suggssting |




. overtly and through innusndo that Sam Sheppard hed killed

his wife, but because_hn had hired lawyers, nmoney, and
haﬁ intelligence, had hidden the evidence and was
attempting to frustrate the community's right to see hin
convicted;

By the widely publicized statement teatific
to in the last trizl that Spencer Houk heard Richard
Sheppard saying, "Sem, did you have anything to do with
" this?" to which Sam replied, "Hell, no."

Those are the highlights of the matters
that we feel are represented by these scrapbocks, and
which we feel nigzht be recalled after the voir dire but

before deliberations by cne or more jurors, and have
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ihich were offered as
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chrough 9 contain interviews

with the petit jurors who sat on the Sheppard trial in
. 1954, by cne TForrest Allen and cne Sam Giamo of the
Cleveland Press staff;

Thesz Jjurors were questioned as to whether
or not they had in fact been influenced to any degree
by the publicity and reporting and extrinsic matters
‘before and guring the Sheppard trial, and in the course
of denying any such influence, these Jurors each of whon

was quoted at length in the several articles offered as




Defendant's Exhibits, re-affirme

sureness, I should soy, asserting the guilt of Doctor

L=

Fe

Sheppard, that is, hig factual guilt.
We ars fecariul that this has led to creats

the Impression wuwhich ye feel exists to

14

cme extent,
the extent being unknown to counsel at this point,
h

that Doctor Sheppard being guilty

as escaped punish-
ment through scme revision in the law or some techni-
‘cality of the law, but that the real fact of the matter
is contained no% in any rulings by the Federal District,

Circult or Supreme Courit, bult by the recollecticns of

)

the jurors who decided his guilt in the first instance.

47
we

cel that there are two bases for

moving the caze from Cuyahoge County, because of these

articles; first, that there is the danger that the

community was inflamed to some extent by the ver

publication of the articles; and, second, because of

our lack of power to order any pre-trial restraint in
such matters, to make it plain to the press generally

. than any conduct cf this sort, which could cccur any

time there is a reversal and retrial, is going te deprive

that neuspaper of the opportunity to have the case tried
in its own back ysrd; as a matter of deterrent policy

which we feel.that the Court will scme day adopt and hope

that it will adopt here, as well as the potential prejudice

|
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.. to Doctor Sheppard.

nese exhlbits are offcered on that basis.
Beyond that we refer the Court to the opinicn of the
Federal District Court
findings of fact containad therein, 231 Federal Supplem
at page 37, and following, to the extent that this Couft
mey be guided by those findingzs of fact, all of which

are relevant to the condition of the community in 1954

-~ 73

it is granted, but which may be the basis for scne

inference as to the extent and pervasiveness of what was
done at that time, and whether or not because of the way
that it was handled, it can be safely concluded that
the effectlis sufficiently dissipated so as to give the
defendant reasonable assurance that he can draw fronm
Cuyahoga County a fair and impartial Jury.

I think that concludes the presentation
cf the defendant movant as to arguments applicable to
the exhibits offcred.

THE COURT:  Counselor Bailey, do
you have any cther cvidence except Defendant Movant's
Exhibits i through 9, which have been recelved, to offer

in support of your motion?

MR, EAILEY: I do not, your Honor.
JTHE COURT: Counselor Corrigan?
MR, CORRIGAN: In respense to the
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argument made by defense counsel, cor counsel for tha

movant in this instan
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the Court

is whether or not the defendant Sheppard can zet & fair

trial iIn this ccommunity.
The lov, as I understand it, is set forth
in State vs. Richerds, State vs. Tannyhill, and State &s.
Sheppard« It is in the dlscretion of the Court as to
whether or not a falr trial can be had predicated on
"all of the surrounding circunmstances.
I refer the Court specifically to the
case of Sheprard vs. Maxwell, the United States Suprenm
Court opinion, wherein they did not say specifically
that a change of venue should have been grented. They
did say, howecver, that perhaps a continuance should
have been granted until the interest had subsided.
Certainly the interest in 1954 is far
different from the interest of 1966. And if a fair
trial could have been had in 1954 or 1955 by virtue of
a continuance, artaiﬂly e fair trial cculd be had
in 1966.
I submit that there is nothing before the
Court at this time to indicate that the community is
aroused or incensed, or that the ccommunity has been

contaminated by anything prejudicial to the defendant,

and I respectfully reguest that the Court deny the
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motlicn for change of venue,

YR. BATLIY: No rebuttal,

THE CCURT: Counselor Bailley?

YR, BATILEY: No rebuttal, ycur Honcr.
Tim COURT: Counselor Bailey, whare

would you succest to the Court that this trial be moved
in Ohio, moved to In Ohio, what couaty do you have in
mind if you have o county, or where in Ohio do you feecl
'the defendant could get the fair and impartial trial

to which he is entitled, inasmuch as your motlon asserts
that he cannot zet a failr and impartilal trial in Cuyahcga
County, in viecw of the publicity which you claim has

been given this case in 1854, and by your separate
exhibits, Exhibits &, 7, 8, and 9, which are as I under-
stand it, singular news articles appearing in local
_papers in Cleveland, Chio, which paper the Cleveland Press
and also the Plain Dealer if any uere inéluded are dis-
tributed throughcut mecst of Ohilo? |

MR, EAILEY? Well, since you put

the question, your Honor, my feeling is that the fairest
trial Ohio could provide would be in some sophisticated
community not subject to the influence of a Scripps-IHoward
newspaper. I have not made it part of the record at

this time, but I think it relevant to say, and I think

it is no secret, thal clalm has been made by Doctor
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Sheppard against the Scripps-Heuard neuspepers for his

damages for the ten years he spent in priscn, and we do
have, 1 certainly feecl, a pecuniary interest in the

outcome of this criminal litigation, because it may

well estop him frem pursuing his damage clainm.

-

My experience in dealing with the case
for five yeavs and bsing avars of what haa besn
published, and the varlous develcpments of which there
have been, of courss, a great many, is that I -have
observed no editorizl malice, at any rate, in the city
of Toledo, and I would be content with a trial there,
barring some evidence in the course of voir dire that
the Jurors were in faect prejudiced.

I think ths community in and around Dayton
is a little less, let me say, embroiled in hot blced,
thether it be anti or pro the defendant; or almost any
of the other communitles.

I have seen some instances of what I
personally regard as p;?tl"a. reporting in the Scrippse-
Howard paper in Columbus, and alsc In Cincinnati,
althcugh I am informad that that is abated.

But it isn't a question so much of
selecting ancther community, because I think most of

our arguments.are principally directed at Cuyahocga

County. I don't feel that the other counties in this




. state have quite such a stake and h

istorical significence

in value of the Sheppard cass

T o

« They glve a more distant
and dispassionate vicu

But, again, this is simply a matter of
personal opinion basesd on experience in those varicus
citieé; whether it be contact with neusmen, or lectures
professional groups, and
agsessment of coumunity reaction.

I have personally found in Cleveland that
people are apt to take a position, and a strong one,
on one side or the cther, and I am more than willing
to admit that those in Cleveland who feel that Doctor
Sheppard was treated less than justly feel so with the
vehemence which I don't find in any other community.

Te have said before and I think 1t is g
matter of record, at least in our Federal proceedings,
part of our paetition for certiorari, the strong criticism
by the Toledo Blade for the manner in which the Cleveland
Press was attenpting té influence with its editorials
and pseudo-editorisls, such as "Who will speek for

Marilyn?" the prospective Jjurors.

I think that is about all I can contribute.

in response to your Honor's question. I have no hesitatlon

in saying for the record that until such.time as we

commence the voir dire, I suppose the matter must remain
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to some degrzs conjaetural.

THE COURT: Counselor Corrigan?

MR. CORRIGAXN: I take it that the
Court is putting the same question to me? [

TEE COURT: Yes.

MR. CORRIGAN: My answer is that he

can get & fair trizl in Cuyahoga County.

THE COURT: Ccunselor Sherman?
£ MR, SHERMANS If it were to be

moved, your Honor, my thoughts are any county outside
of Cuyahoga or the adjoining counties where the Cleveland
Press and Cleveland Plain Dealer are almost. on the basis
that they are in Cuyahoga County.

I believe once you get away from an
adjoining county in northern Ohioc ycu get away from the

influence of the two Cleveland nsuspapers.

THE COURT: Counselor Spellacy?

MR. SPELLACY: I have nothing to add,
your Honor.

THEE COURT: Do any of you gentlemen

have anything further to offer for the record at this time?

MR, CORRICAIN: Nct the State, your
Honor.

MR, BAILEY: I have nothing for the
record.




