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THE COURT: Mr . Reporter, does 

the record reflect the appearances of ccunsel; Prosecuting 

Attorney John T. Cor~i~.n, and Leo Spellacy for the State 

of Ohio; F . Lee Bailey and .; Russell Sherman representing 

the defendant? , 

P.nd Charles 1. Burnim . 

THE COT.,r:RT : Counselor Bailey, you 

are representing the defendant movant :!.n this mat·'"er; i:1ill 
, 

you proceed? 

Yes , your Honor. I should 

like to offer fc:c t' .e Cou:ct 1 s consideration and study 

certain exhibits ccnsistine; of two groups; first, five 

scrap books of nm.;sp~9e? clippings, and I i:Jill offer these 

as one eY.hibit o:c a$ five separate exhibits as your Honor 

may suggest. 

The second group consists of four consecutive 

issues of a local newspaper which I think are relevant 

to these proceedinzs, and , again, these can be offered 

as one exhibit or separately as your Honor may suggest. 

That ~Jill be all the evidence that 'tve have 

to offer. 

THE COURT : I wish you would identify 

them separately, counselor, that is, the ~olumes · that you 

have and make refe~ence to the separate newspapers that 
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you have in front of you by date of publication, please. 

l·ffi . B! IL.t!.-Y: Very well, your Honor . 

THE COURT: There is nc need, 

Counselor, if you would, please, to go through the 

volumes and give me the dates of the ma:carial contained 

in the volumes, but the eepa.ra.te ne1·1spo.pers that you 

have I \·1ish you '·:ould indicate for the record tha date 

·or publication, and the publishing firm. 

K,q. BP .. I_,:S-f: .Vory ·well, your Honor . 

As to the scrapbooks, tihich are sir.iply for the r ecord 

the same scrapbooks ' ·1hich haNe been referred to in the 

Federal litigation in this cuse recently concluded , 

the first volume is a green scrapbook of clippin~s 

marked on the front July, 1954, and there is an identifying 

tag at the bottom, 1 sfe::-ic12.nt 's Exhibit 30, 't-ihich appears 

on each of these sc:rapbooks, and I don't lmow what that 

has reference to. 

TheTa is a second volume--

·{Defendant' s Exhibit l ~~as marked for identification 

by the reporter.) 

MR. BAILEY: I offer as Defendant's 

Exhibit 2, a green scrapb ocl<:. of newspaper clippings 

marked on the front .ugust- September , 1954. 

(Defendant 's Exhibit 2 was marked for identification by 

the reporter.) 
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HR. B...-ILEY: I offer as Defendant's 

Exhibit 3 a green scre.pbcok. of newspaper clippings 

marked October, 1954, on its cover. 
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{Defendant' s Exhibit 3 was marked for identification by 

the reporter.) 

TIIB COlJr.m : Proceed . 

Exhibit 4 a si.rnilar volur,1e marked fovember; e..nd Exhibit 5 

a similar volume marked Dece~ber, all in the year 1954. 

(Defendant' s E.,'\hibits !~ a.>'ld 5 were ma ·l~ed for identi­

fication by the reporter.) 

THE COURT : The date of the paper 

and the publishing firm, Counselor, with respect to the 

newspapers. 

MR. B.l\IL!ZY: Yes, your Honor. Do 

you \d$h to have I'!le indicate for the record the page 

number we deem relevant to these proceedings? 

THE COURT: Please. 

!-IB . B..ILEY: Very well . We have 

four copies of nevrn9a.pers . Each is a copy of a news­

paper published in Cleveland by the Cleveland Press. 

The first exhibit •;Je offer, Defenda.11t 's Exhibit 6, w~ll 

be the Cleveland Press, Tuesdey, January 4th, 1966, 

Page A-2. 

(Defendant's Exhibit 6 was marked for identification 
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by the reporter.) 

MR . BAILEY~ The ne:ht exhibit we 

offer , E.-xhibit 7:. t:::.e Cleveland P:i.."ess, Janua.:-ty 5, 1966 , 

;page A-17. 

(Defendant as Exhibit 7 •ms r:iarked f'or identificaticn 

by the r~porter . ) 

For Defe .do. t 1 s Exhib:!.t · 

we offer the Clev~lnr.d P~css , Thur~day, Jan~ary 6, 1966, 

page· B-12. 

(Defendant 1 s E..xhibit 8 :=as mark.ad for identification 

by the r eporter.) 

NR . E.l.\.IL:s'II: For Def .r:.dant 's :S:.-hibit 9 
) 

we offer the sane, Cl~veland Press , January 7, 1966 , 

page A-6. 

THE cou~T: Couns le~, in t he 

volumes that hc-.ve been marked for i dentification as 

Movant's Exhibits 1, 2 , 3, L~, and 5, do e.ny of' those , 

does any of t he ~aterial included in those exhi bits go 

b d th 9~il ? eyon .e year J'" 

Please proceed, Cou;.~22lor. 

It does not, your Honor. 

Thank you, sir. 

Tl.ose are all our 

e.x.11ibi c .:i you:!'.· :-:cncr·. I ':·: i.t. l presant bri<::f argument on 

·· - -- - ------------ -----
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THE COURT : Your exhibits a re 

received. 

NR . CORRIGAN: Po:r the record, your 

Honor, may I enter ar objection~ an objection predicated 

on the fact tha t thGre is no te~t i~ony before the Cour t, 

A· t~ r qu' ·aa hy v1~t4 Qt th ,~at~on ~b~ Ge i , u~th 

a motion f'or a chang.:; of venue . '1'he1·e is no aftidavi t. 

There is nerely t h offer ing into evidence 

of isolated no.t .2::-ial not in e..ny wa.y tied in \~ ith the 

question to be determined t hat, spGcifically, can a 

fair trial be had in t his c omnunity of the iss ue befcre 

this Court, nQmel y , the charge of second degree murd2: 

against the defendan-c Sam c:oheppard. 

Un'.:;il o.n{ unless t here is some sworn 

testimony, sc~e zvidence before this Court, by way of 

testimony, an by "'~ay of tying into the issue of can 

a fair trial be had _, I wish the record would reflect 

my objection to t'.e offering of this evidence. 

TEE COlJRT: The Court a cknoi·i ledges, 

Mr. Corrigan, the validity of your argument. The Court 

is aware of tt-e rule that supports your argument. The 

. Court believes your arglli~ent has substance, but the 

exhibits are r eceived . for the record . 

Anything further, gentlemen, ·with respect 

to the proff r.:ng at this time on behalf of the defendant 
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' movant. 

Mn . BAILEY: Your Honer , I would 

like to state, and I think I should in view of my brother 

lawyer's objection and your Honor's remarks, the basis 

on which these ex..1.ibits are offe:red, without going int o 

the content in any t·iay. 

I recognize t!'lat the l a1·1 of' Ohio, by 

statutory SGction, provides for a certain procedure 

involving either affidavits or t est i mony in support of 

the mot~on for ch~~ge of venue . 

I point out to your Honor that I .believe 

this section of the law h z been e::~tant for longer than 

cur growing body of jurisprudence on the question of 

changes of venue and pre-trial publicity, and may to some 

extent be controlled by the decision of l aw, espec ially 

that of Constitutional magni tude , with which it could 

clash. Ju1d WG offer as evidence simply to show 

community exposure. 
? 

We do not offer affidavits or other 

evidence as to the number of individuals who may actually 

have read this material, because \•1e think that according 

to the decision of' law that is something for your Honor. 

to decide, t hroush co~mon experience and inference . 

We know cf no efficient way to put t his 

kind of proof into the re:cord by affidavit. 'He kno\'1 of 



;· no individua l uho could 2;ive an affidavit ger mane to 

this proof or \·Jho coul - accompl ish the same purpose. 

That is the reason l«:: have been unabl e to pr oceed as 

the statute suggests; also, having in mind our des i re 

not to republish at th:!.s time any of t he matc:irial 

which we declare t o be rel evant t o your Honor's con­

sideration and decision as t o whet her the venue shoul d 

be changed. 

THE COURT : Counselor Corrigan, 

do you have anything you wish to draw to t he Court ' s 

attention at t his time? 

MR . CORRIGAW : Nothing fur ther to 

add, your Honor. 

TEE COTB.T : Anythi ng fur ther on 

behalf of the defendant movant? 

1-'ffi • BAL .. EY : No, your Honor, I have 

nothing fur ther. 

THE COURT : May I see counselors 

at the bar, pl ease? 

(Thereupon counsel e..nd the Court conf erred a t the 

Court's bench, as follows :) . 

MR . BAILEY: Hay I indicate for 

the record, your Honor, that I am goi ng to r est t he 

matter in open c ourt, and am requesting an opportuni ty 

in order to avoiC: rc.:;rub lic ;;i.tion now ·or t he very i ssues 

11 
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about which in; com l~in~ to pursue the r.iatter :f'ui•the r in 

chambers or et some cuit~bl~ place. 

THE COURT: All right. Let the 

record sho~<J t hat thB r.w:cte_ will now be further con­

sidered in char.1bG:. , in li..11e l'iith Hr . Bailey's · reques t. 

Counselo:: Corri gan , do you ·have anything 

you wish to o ffE'J' fc:r tho record at this time? 

No, your Honor. 

THE COlJi\~: Tl":.ank you. 

(Thereupon proceed:tngs ·were r esumed in open court, as 

follows:) 

Tl-:'.E COURT: 

MR • B:LLLY : 

at this time, you· Honor . 

TEE com;T: 

Counselor Corrigan? 

MR • C OP.3IC:AN: 

Honor. 

'l'RE COURT: 

Counselor Bailey? 

The movunt \'J ill rest 

":·hank you, Counselor. 

Nothing further, your 

Let the record Ehow 

that the Court i·;ill rule on the defendant movant 1 s motion 

for a change of venue , which has been presented to the 

Court for the Court's consideration this morning, on 

Friday, October 14th, at ll:OO a .m.; and the Court during 

now and tha t . time i'iill be available for counselors at 

. any time that counsGlors wish to ~ddress jointly their 
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attention to this matter . 

The Court 'l:Jil_ not see counselors indi­

vidually, as is the rule of this court, as counselors 

know. The Ccu1~t 1·1ill see them jointly, ar.d the Court 

is available t o ther:i at e.ny t i1, e between now a.'rld 11 :co 

on the m'orning of October 14th when the Cour t will r ule 

on this motion. 

Anything fu:;:ther, gentlemen? 

Nothing from the 

defense, your Ecnor . 

MRo CORRIGA!."\'f: Nothing fur t her, 

your ·Honor. 

THE COLJFr: Thank you, gentlemen. 

(Thereupon the follo:1L'1g proceedings were had in Court 1 s 

Chambers:) 

Th"E C O'URT: Let the r ecord sho\·J , · 

gentlemen, . that t he exhibits offe:red by the defendant 

movant, Exhibits 1 through 9, ~re rece i ved for record 

and are impounded and will be in the custody of this 

Court; and fo".t' purric:::es cf this record this Court means 

this trial judge 'l·Jill have exclusive custody of these 

ey.hibits until they a::.·e 1~eturned to I11r. Baiiey or Mr. 

Sherman. 

·I 
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Exhibits l throue;h 5, being alre~dy icenti~ied as 

scrapbooks cf clippings from July through December of 

1954, °t'iere offered as evidonce that the:re was before and 

during the tria l in 1954 of this d ·~fendant l'J ide dis seBi na­

tion of 'much mate:::-ia l which t1e e.nticipate t1ould be in­

admissible in t his t~·ial, e:1d which i~ould be highly 

prejuc;Ucial if k..1101·m to any petit juror charged t~ith 

deliberation and deci:icn of the i ssue of guilt or 

innocence. 

I point specifi cally to evi dence . tddely 

publicized about t .. ::: refusal of Doctor Sheppard to 

submit to a lie detc=ctor t est by Cuyahoga County 

authorities,; 

Number 2 3 by the admission of Doctor 

Sheppard tha t he .. <:l.d philandered a fei-J months prior to 

the death of hio wife with one Susan P'...ayes in Calif ornia, 

and ha.d been co.:i.·rying on a.11 affair with her for some t:ir.1e; 

By publicized and repeated statements by 

police officials,, indicating tha t they had accused Sam 

Sheppard of murderin6 his wife, which he had flatly 

denied; by editorials prominent ly displ ayed , principally 

in the Clevela.'1.d Pl·es::: ,, which I think have been the 

subject of 1-::any of the Federal opinions, which, cf ccurr.e, 

I aszUi11e the ""0:.::.0 .t tr..l~·::s judici.a l notic e of, by suc:_:;3:Jtin13 
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overtly and tllr m~e;h ir~men , o that Sam Shep9ard had killGd 

his wife, but bec~use hG hs.d hired lawyers, l":'.loney, an1 

had intelliga:r.ce, ha.d hidden the evidence and was 

atteupting to fructrate the co1:1munity's right to see him 

convicted; 

Sy the 1·1idGly public izt::d statement t eatified 

to in the last trial that Spencer Houk heard Richard 

Sheppard s~ying, 11 Se.r:i, did you have anything to do with 

this?" to which Sam replied , 11 E:ell, no. 11 

Those are the highlights of the matters 

that we f eel are re9resented by these scrapbooks , and 

which we :feel migh·c be recalled after the voir dire but 

before deliberations by cne or ore jurors, and have 

some influence i n the result. 

The nei·1spo.pern which \•;rera offered as 

Defendant's Exhibits 6 ·chrough 9 contain intervie'li1s 

with the petit jurors w10 sat on the Sheppard trial in 

1954, by one Forrest .Allen and one Sam Giruno of the 

Cleveland Press staff . 

These jurol"S t·Jere questioned as to whether 

or not they had i n fact been influenced to any degree 

by the publicity and report in~ and extrinsic matters 

·before and . 0~Tir.g the Shzppard trial, and in the course 
,.. ,, •• 4 .... -

o:f' denying any such influence, these jurors each of 'l·i. om 

was quoted at l ensth in the several articles offered as 



Defendant' s E.x.1ib:i.ts, ·a-ai'firr.:ed. in varying terms of 

sureness, I should s~y, as~erting the guilt of Doctor 

Sheppard, that is, his factua·l guilt. 

We ara fearful that this has led to create 

the impression ·~·1hich "•le feel exists to .sone extent, 

the extent being u.r.knoi·m to counsel at this point, 

that Doctor Sheppm.·d being guilty has escaped punish­

ment through some revision in the law OZ' some t echni-

16 

cality of the lB.'ff:, bu"!; t: at tha real f'act of the r~o..tter 

is contained no·;; in ar1y rulings by the Federal District, 

Circuit or Su:p··2:me Court, bu•J:; by 'Ghe recollections of 

the jurors who c1ccidec1 his guilt in the first insta.."r'lce . 

\~e feel that the:re c.r·e two bases for 

moving the ca:::e fz·c::i Cuy~hoga. County , because of these 

articles; fi~st, that th.re is the danJ;er that the 

community was inflamed to some extent by t he ve_y 

publication of the articles ; and, second , because of 

our lack of pm·1ei- to order any pre-trial restraint in 

I . such matters, to mo.ke it plain to the press generally 

than any conduct of this sort, 1hich could occur any 

time there is a re:.vm~sa.l and retrial, is going to deprive 

that ne't'Jspaper of th::; opportunity t o have the case tri€:d 

in its own b~ck yard; as a natter of deterrent policy 

which we f eel . that the Court ;1ill some cay adopt and hope 

that it will adopt here, as well as the potential prejudice 
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.. to Doctor Sheppa1·d. 

These GX~ibits are offered on th~t basis. 

Beyond that we rei\~:r the Court to the op inion of' the 

Federal District Court _, Sheppard v . r.1a.""\.-well, and the 

findings of fact containod trerein, 231 FGderal Supp:!.ement 

at page ·37, a.11d fc .... lc".•J i~~, tc the extent tho..t this Court 

may be guided by these fir.dings of fact , all of \·ihic h 

are relevant to ·~!1e ccndition of the community in 195L!., 

it is g:ca.nted, but ,J:icl may be the bas is for some 

in:ference as to t!le e~::te .. . t \lnd perv8.s iveness of -vihat "t>;a"°' 

done at tha t time , o.nd whethel" e r not beca us G of' the way 

that · it in:.s ha;:1cled, it can be safely concluded t hat 

the effect is sufficiently dissipated so as to giva the 

defendant :reazonn.ble assurance that he can dra't-J f'rom 

Cuyahoga County a fair ar.d i mpartial jury. 

I think that concludes the presentation 

cf' the defenda..Ylt movant; as to arguments applicable to 

the exhibits off8?ed. 

THE COURT: Counselor B.3.iley, do 

you have any ot:Gr GVidence except Defendant Movant's 

Exhibits l through 9, 'vhich have been received, to offer 

in support of your motion? 

I do not, your Honer •. 

t 
. THE C OU!\T : Counselor Corrigan? 

' 
l·::R. COF:RIG.AN: In response to t he 

I 
I 
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argument made by defense counzel, or cour..sel :for th3 

movant in this instance, tle ~uention before the Court 
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is whether or not tL:3 dafendant Shefpard can get a fair 

trial in this community . 

'l'he l::i .. w, as I und0rstand it, is set forth 

in state vs. RichardG, State vs . Tannyhill, and State vs. 

Sheppard•' It i s in the discretion of the Court as to 

whether or not a fair trial can be had predicated on 

all of the surrou~dins circurustences. 

I refer the Court specifically to the 

case of Sneppo.rd Ys. £.t1X'~1ell, the United States Sup:..·e:oe 

Court· opinion, wherein t hey did not say specifically 

that a change of venue should have been granted. They 

did say, hoi·1ever , that perhaps a continuance should 

have been g?anted until the interes t had subsided. 

Certainly the interest in 1954 is far 

different fron the interest of 1966. And if a fair 

trial could hav~ been had in 195Ll· or 1955 by virtue of 

a continuance, certainly a fair trial could be had 

in 1966. 

I submit that there is nothing before tha 

Court at this t ime to indicate that the community is 

aroused or incensed , or that the community has been 

contaminated by anything prejudicial to the defendant, 

and I r~spectfully r -quest th~t the Court deny the 
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motion for change of venue. 

No :rebuttal. 

TEE COuR':!:': Counselor Bailay? 

MR . B.\ILEY: No rebuttalj your Honor. 

TIE COURT : Cour- .sclcr Bailey, wh·ere 

would you sugsest to the Court t hat this trial be moved 

in Ohio, moved to in Ohio, i·:hat county do you he..v<;; in 

mind if you have ~ county, or 1·Jher0 in O!:io do you fee:!. 

the oefendv.nt could get the f air and i mpartial t1~ial 

to which he is entitled, in~anuch QS your motion asse~ts 

.that he cannot get a fai: and i~partial trial in Cuyahcga 

County, in ·Viei.>I of the publicity which you claim has 

been given this c~se in 1951.!., an·· by your separate 

exhibits, E:;d1ibit r; 6, 7, 8, and 9, which are as I under-

stand it, singular neus articles appearing in local 

papers in Clevel and, Ohio, which paper t he Cleveland Press 

and also the Plain Dealer if any were included are dis-

tr1buted throughout most of Ohio? 

MR . BA!LEY: Well, since you put 

the question, your ~onor , my feelins is tha t the fairest 

trial Ohio coul d provide would be in some sophisticated 

community not subject to the influence of a Scripps- Howard 

ne\'lspaper. I have not Lia.de it part of' th(? record at 

this time, but I think it relevo..nt to say, and I think 

it· is no secret, that claL~ has been made by Doctor 
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Sheppard against the Sc1•ipps- Ho;1c.rd neuspe.pers :for his 

damages for the t en years hG spent in prison, and i:Je do 

have, I certainly fee , a pecuniary interest in the 

outcome of this c::.~in:inal litigution, because it may 

well estop him :fro:7! pursui!'lg his dD...1'!age claim . 

V;y expe:riencs in deo.ling td th tne c~se 

fGr- tive 1~~8:~~ § P-ti '1·-< · n 't ~wt~!?~ ? i' \sl1~'4 ·w.~ . 'i.;r,111 

published, and the ~arious developments of ~hich there 

have been, of course, a g~eat mcny, is that I ·have 

observed no euito:ri~l malice, at cny rate, in the city 

of Toledo, and I ~·Jould be cont.:::nt i-Jith a trial the:?"e, 

barring some evidence in the course of voir dire that 

the juroZ's wsre in fact prejudiced . 

I th::..nk ths community in and around Dayton 

is a little less, let me say , enbroiled in hot blood, 

whether it be anti or pro the defendant; or almost any 

of' the other com:nu.ni ·~ ies . 

I have seen somG instances of what I 

personally reeard as part i san reporting in the Scripps­

Howard paper in Colmr bus , and also :L."1 Cincinnati, 

although I am inforr1ed that that is abated . 

But it isn't a question so much of' 

selecting another conrrJunity, because I think most of 

our arguments -are princi!?ally directed at Cuyahoga 

County. I don't fee l th~t the other counties in this 
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!" state have quite such a stake enN historical significance 

in value of the S~ep~~?d case. They give a more distant 

and dispassionate vie1·1. 

But, again, this is simply a matter of 

personal opinion b~s~d on experience in those various 

cities; whethe~ it be contact with newsmen, or lectures 

to various professional or· .non-i:rofessional groups, and 

assessment of co:::J:m.mity reaction. 

I have pe?sonc.ly fou~d in Cleveland that 

people are apt to t ake e position, and a strong cne, 

on one side or the otl:er, a.'1.d I am more than willing 

to admit that t.1ose 1-1 Cleveland who feel that Doctor 

Sheppard was trG~tcd less than justly feel so with the 

vehemence t-Jhich I dor- 0-C find in a'!'1y other corw.unit;>-·. 

1'Je h3.Ve said before and I think it is a 

matter of recorc, at l eas t in our Feceral prcceedingo, 

part of our petition fc:r certiorari, the strong criticism 

by the Toledo Bl9.de for tha raanner in which the Cleveland 

Press \IJas a.ttc;np'Ging to influ:ence with its editorials 

and pseudo-editorials, such as r:l·:ho will spce.k for 

Marilyn?" tha prospective jurors. 

I ~ni~k that is about all I can contribute . 

in response to your Honor 1 s question. I have no hesitation 

in saying for .the record that until such . time as we 

commence the voi~ dire, I sup_ose the m~tter must remain 
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to some degree conj ~ctui"al. 

THE COURT: Counselor Corrigan? 

I take it that the 

Court is putting tha same question to me? 

THE COURT: Yes . 

MR. COI\lUGAN: z,zy ans\"Jer is that he 

can get a, fai::.• tri:J.l in Cuyahoga County . 

THE COu.Rm: Counselor Sherman? 

If it were to be 

moved, your Hanoi', my thoughts a...;'e any county outside 
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of Cuyahoga o~ the adjoinL~g counties where the Cleveland 

Press and Cleveland Plain Dealer are almost on the basis 

· that they are in Cuy~hoga County. 

I believe once you get away from an 

adjoining count~· in northern Ohio you get away from the 

influence of the two Clevel and nzirnpapers. 

THE COU:'T: Counselor Spellacy? 

r.m. SPELLACY: I have nothing to adc, 

your Honor.· 

TEE COURT: Do any of you gentlemen 

have anything further to offer for the r ecord at this time? 

MR. CORPIGAJ:J: Net the State, your 

Honor. 

1-fR • EAILE'Y : I have nothing for the 

record. 


