
1966 

in Court's 

TEC C 0-C-I: ::::': 

that couns c::lo:r;:; a rc n o1·J a ;,out to r:mkG opcntng 

state::wents. 

the Court i..11;:;'.:;:::·uc ts coi.:r:s.:;lo1· s tr:~t ope::li1:g stc..te·-

m~nta a..s e.li~::.ys i .; the case sl::.~11 be used solely 

:for tl:e purpose o:f indica ting to the ju:;,-y 1~hat co.c:~ 

side expt?ct s its cvidc::nc e to c:..:'lduce, er.d t h ia :::.. ::. 

and t hc.. t t :.-::: Cou::.··::: c ccs not c.:.:;iect cou:asGlors, 

o.nd s o o:.-d0:i.'S cou::t.3 .}lors not to gc bcycr..d th'1t 

po; TJ.t. 

for a1~gur1c:Y-:ti v~ ~ux1J c ses 01~ for purposes o-Z argv.-

ment or f'or 2l1Y ctL.ox· rea:::ons .:> oth er th:1n out-

linL'13 to t he ~m.·::1· uhat ev.ch c i de e.:h"]?GCt~ its 

evidence to n.od"Uc3 D." thirs trio.l progresses. 

Let t .~e reco1·d :further show· that the 

' 
Court is no:·i a gJ. in ca lling to the attention cf 

counsel, a nd i ;istTuc-Cing coum;ol if they have not · 

c.lready instructed the i~· ·1itncs i:;es or tl~cir pros-

-. --,-
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pcctiva ~it~ccEec ~ t~at their ~itneezes unaer no 

it is by "l;ay of di:r.::-ct c~-- c:ross e}~~1~ination, shall 

any of' these i·iit:.:-.:::::;s~ s in respcnding to a c1uestion 

er volunteerinz :l.:1foj~::::::i.tion lvi·:~l: respec·c to the de-

f'endant 's of'f·e:dn3 to t~ke a lie de t ector c.xo.n1ination_, 

his urn:1ill:lr..;:.>;.e ss to ·c~ke a li · det;:.ctcr cxar.1.in;,::,ticn, 

to sub:nit t o 

l ypnosis, hi.:; r.:;fus~l t o subr:it hii:rnel:f to 1-ypno3in , 

or ~ny line: of int:_uiry 0::.0 u.ny ;.•8sponse of any type, 

i 11 these o.1·c::::,s , tr_a;~ r:i.:'..y prejudic~ this la·t-~su ito 

J ' 

they h:.ivGn 1 t; o.li.' .:.:2./Jy t..dnonish .d thei:i.· 'li~itnesses in 

this fashi01:,, bcfm.·e puttL'1g the ·witne::is en 

the stc.nd thc.t tl ·::::: 11itr.c:::iz 1·;111 unacrstc.l:. ~ the..t 

Yes, your Eonor. 

Tte defenEe under-

stands it, ycu::- Ecno:i:· :i ar.r· I i::ould like to pu.t r::-:j · 

positicn in t ::.~ :.~scc:;:d, th~t if the ucrc lie dct-2ctor 

is mcntione' in t.~is case, I 1·;ill i!n!!lt:d iately move 

for a r~i s t ri::.l, cyen inadvertently :i e!;.d the defense 

i.·rill cert.::.inly r:.r.:..ke e~1ery effort to see tha.t its I . 
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mention of l i e; CC<3C: ~ tor I i'Jm.1 l d cor sider grounds 

cf' at l cr:.:.s ·c one .J uror c:..ccord i '.."lg to t hC:;: voi:::- d i re .. 

Do y ou i:Ji~h to speD.k 

tes t, or hyp~1osis ; or s odiun p2ntothal or t rm:h 

t~at 

Tif3 C CUI-::: : L~t the r eccrd fcr t h2? 

show t hat e:s. ::.·li0:r· ~- cday t he de :'Gm'lant th:roueh cou~:::~l 

submi tted t he followi~g ~otion, r equecting an order 

I of the Ccu1·t fer tl-:e St i.lt·.:; cf 0~1io to f'ur!'lish t o 

i 
/ the def~nda.'t'l t c.. copy of a!:.y sto..terJents , admi ssions 

., 
or confession:;; of the de f cnd2...l'l.t.:. whether they a?e 

in lJriting.:: e i tilcr s i .sned or r:::rc s i gned ,, or orz..l 

and reduced to ~·1:::..~i·c ing,, .::~ther s igned cl' not sigr:.e ~; 

and/or recm·di::l.S .:- l.l~g..n-ct ic or ncchanica l, ·t-rhich t he 

Sta te of Ol1io h2s a cqu i r ed or hc.d c ome i..'1.to i ts 

pos ses s i on on o~ aft s r December 31, 1954. 

this tiorn~ g, i.: i.1sup_ orted by o.:'fic1s.vit or brief, 

a.11d the Cou ·t ';Jishes ncu t o ::wk Hr . B:liley or !!1~. 

I 
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Sherrr:::m to aad ::-0.::;.:; hi~!:self to the motion; address 

themsel ves to t he r!c tic:.:.. 

The defense coun nel 

wishes to apologize for submitting a naked motion , 

without brief, a nd u:-ider the circur.1stances were una ble 

to submit affidav~t . 

I lJ i s:.1 to have t .c record reflect that 

at this til!:c , <2.d·..ris i ::ig the prosecution and the Court, 

t hat last r. igl·~t c '=!1·tai n inforr;;ation "t>;as given to 

the . defense by e. pers on tvho tms an ir.::.~a te of the 

Columbus . Sta te Panitentiary , and I wish to preface 

these rer.1a:-cks by say .:.ng the.t absolutely no re-

flection of a ny ki~d i s intended ag~inst a ny 

person· conn~c ted ".:Jith the procecution, but i~e fc-el 

th~t the prosecution h2.:::; conducted itself in a ' \ 

\ 

hig..1-ily profes s i onc:.l r.mnner . 
\ 

\ 
'" Hc:·:ev.e:r, the info:rws.tion which has been \. 

confirmed by 2. Becond sou:cce since , ·was in the 

follm;ing c1ir.::cticn ~ t hat atter.1pts a1·e being made 

by officials in t hG p1•ison at Columbus and probably 

at Harian to procu1·e ~n im'!late 1·;r.o will testif'y 

that \'mile Dccto:r Sheppard ':J<::.s in custody do~m 

there he mo.d.~ acr .. iss io:'1z or confessions in co:nn ""ct ion 

\•Jith this cc..s0 . 
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i n essence fo:· a:r..y statc:.:~ent3 he may h3.Ve mada 

pe s t- trial. Je have !lO kr.oi:ledge cf any s uch 

they were not in f.:i.ct r:;ade, and if' it should occur 

in the course cf the trial that such evi dence is 

indefinite cont inuance so that t·Je can interrogn.te 

every single pcr.;;on in the pcni·tent i ary i.-iho had 

conta c t ~·Jh~h lihc::.'ceve:e 't';itness nay c ome ,, or a mis-

tria l,, or both . 

Last nig: t i.ms .1y first kno i-J l ed ge c f 

t h is, and H is -c.1-_e rc;a.son thc::.t the mot ion was 

hurriealy sub~ittea. 

- cw:n' t say that ~ ... 
.I. e... i~ going t o happen~ 

but it ha.s happenzd in other cases ano I am fearful 

cf it , ar.d if i t c1 oes happ«m those are t he r e:nedies 

I think we a:r8 forced to seek, and under t he recGnt 

decis ion of Gregory versus U~ited Sta tes , Court of 

Appeal s , Dis trict of Colunbis, J uly 28th of this 

year, i t is very pl a in that as a matter of Federal 

Cons titutiona l ri~ht the defendant would be ent i tled 

to interro~atc: i-;ithout t he presence of any r epre-

senta tive of the State, every person who mi ght have 

evidenc e bearing upon the evidence tha t I have --+­
cescribco . 

---<--------
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I put th<~t i.. the r-:::co:r now because 

if there is to be st~ch evLe .. ce, I think t!1s.:t W8 

are entitled to kno<·: abcut it in advance so the.t 

we can take protective steps . 

TH:!: COU.:./.1!: Dees Counselor Co:crign.n 

or Spellacy \'J i oh to s9ee;..c 'co the l'ecord? 

!ff{ • CO~JIG:P .. :~: Na~ it pleaEe the 

Court, the la:v o·f' the State of C!1io, and the l a1'1 

as p:ro1:1ulg~te:d o:: th.a ::<'ede:ral courts, do not pre-

elude in any F.:2.nn2r, :omd give the right to the de-

fendant to to.lk to u.ha~ever witness he \'Jill talk 

't'Jith or to. 

'l'nis h<.~s no r'2lat ionship, howe·v-er, to 

a motion to discov81· statc:r.entc o:r evid~nce that 

i£: part of the 11Jo_•king f · 1e of the prosecuting 

attorney. 

Th~ ls:•: of Oh:c, the leading cases a,re 

the Sharp case, th·:: Yeoman case, the Weeds case, 

all of 't'ihich precluje th~ turnine; over to defense 

i counsel any state2ents of any ~itnesses who are 
I . 
I asked by the pros.::;cuting attorney; the same ,, much 

i 
the same as T1Je ~·iculd be p:recluded from going through 

I 
i 

the file of tha de fense counse l to find what state-
I 

t 
I,' 

/ ' 
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t hat of denyi!13 to t!12 c~:te. 'a::t er to the defense 

an opportunity tc tc. .:..!>: 't':ith any witnesses, nnd 

certainly m; 1:ou~c 1'!.o.vc .o pn::-t of cenyin6 thGl':! 

that opportuni~y at all . 

T1~E COU!:T : Let the record she~ --

do you have 2.nythL•g f urthe:r , tc . Corrigan? 

m~ COT'TI.L: Anything further, 

Counselor Eai!ey? 

No, :{our Ho. er. I 

only reite:·~te t;,..::,t any such evidence i•1ould cone 

as a co 11plc'-e su:.~ :::-ise e.nd le::i.ve the def(?nse wholly 

unprepare.:i to dc:.:c..l lJith it, as the defendant de-

serves to h~ve it deo.lt i-: ith. 

TI:-!B COUFT: Let the record she~· 

that the motic:n of '·he defendant is hei·eby ov<=r-

ruled. Sae state vs . Ccrcan, 3 Ohio State, 2nd~ 125; 

State vs. St.:.'1:!:'p, 162 Ohio State 173; State vs. Yeori:D..n, 

112 Ohio State 214; State vs. Rhodes, 81 Ohio Sta t e 

397 . 

Coun~alor Bailey~ I a.~ interested in 

the citation of thG cas e \·Jhich ycu called to the 

Court's atter.tion, <.:!nd I ~iould like to ha.~re the 

citation if y u h<:>..ve it availc.ble. 

"' ~~ I' - .,....,,.,. _ 
... .-\ $ .. .u .. -.....:-..:Jk . I don 't t~ink thut 



it is p1·int2d J::;t. Zt i!f.s not cs of a 't'i8:2:k and a 

half' ugo ~~hz;.i I h.2.:1 occ2.eion to c c::.11 upcn its 

authority in anot'1e:r cr.:.se in anothe r ste.te . 

But it is C:r-:;;gory vs . U. s., d~cided by 

the Circuit Cou:rt of Appeal s for t ._e District of' 

Columbia. T::-i·a D:o.jo :;.~ity opinion ~'! ~.s written by 

Juc1ge Wright uith 2. disse~t by Jucgc Dunaher . 

It 't'ms c1ec ided or-_ -uly 28t~, e.n the th:·uot of 

the case is t I::u:c i:be!.'C t!1c U. S. ·tto?..'nGy had not 

permitted OT had e.c1rised a '!.~itness who would 
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testify for thz Gover .!!:cnt, ths;;:; the ·witness should 

not talk. ::Jith c12:'.:'er..se counsel except in the p:res;:mce 

of t he Unitec St:::.t::!s attorney, t hat tho Federo.l 

Constitutional :.ni.:-:;'ri:::: c:.s i·iol_ as certain Federe.l 

statutes had beGn violated , because the defendant 

had a :right to p:;.·.::p:i,1·e for t :ria.1 which included 

the private inte:r·rcg:ition of p:rospecth·e •.-Jitnes.ses , 

and there were other points in the case but t hat i s 

the one to 'T::hich I refer at t he mor.ien'c . 

And the ·~eazon I bi-ing it up is because 

there is ri.o 1:0.y in the i:-icrld t:~at ·we can interrogate 

someone e r invcstig~te someone ~hose i dent ity ruay 

not be kno~·;n to us u:-itil he hits the 1.'iitness stand. 

!!cw, ~go.in ~ l-t: . Co:c1·iga."1. has not stated 

t h:;).t such evi(::1~G ~·~i:!.l not be presented : which 



thl·om; the rtl3.tte-r in a oiffc.rent light. 

Thc:ccfo:·e_, I am goi...Ylg to i:iove a t this 

time thut the Ccu~t i~struct t he prosacution not to 

ref'er to D.:ny such evidence in its opening statel:!ent, 

until voir ~ i:i."e on. its admi~sibility c an be had . 

Kr . Corri5an , . do you 

:1c6 

I c.;n not going to r::e..k-3 

additional mat t er . Our position as of the monent 

is that stc.t ~;:1or: ·~ s JC.. >e by th<: defendant in t h is 

case are admissible u_ until the afternoon of 

July l.}th_, 19'.:;4, 1·fr1.:;n Officer P.obert Schottke accu se-.. 

the oefenda .t of r.it1.rder and said that he 1::as thG 

guilty partJ. 

As of that tir:1e we f eel the principles 

of the Escobeco ca;:rn , the in"1.re ~rcigation had shifted 

to t he accusc.to:r~,r stv.ge , and unless the:ce ·was strict 

compli ance id~t t he rules of Escobedo and Miranca, 

any subsequent sts.tcnGnts should net be admitted 

in this case a:id oue;1-~t net be re:farred to in opening 

sta tement until t_1cy ba .. vc be·<:n litigated . 

This inc l~ ~s sp~cifically the inqu8st 
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acco1·ding to 'Ch<:: te~d.!!o.ny of ·chG Coro:;.cr in .... !le 

pe~mitted o:.ly c.s a spectat or and not pcr11itted to 

ac1vise or objcc·t or in any way participate . 

So ~~e feel ths:c eycrything s""id by Dec tm· 

Sheppard afts:r t~1e afte~nocn cf July l.:.th, J..9 51.~ ,, 

and his inter:co.:;utica by Off ice1· Schot ·cli;.e ~no Ci:.r;:;r.:.u 

not to b~ dcscrib3~. 

TEE CO'lJRT: Everythi ng folloi-Jir.:.g 

the afte1·noon of JulJ "4·th? 

les . There i s tes·~i:-.;,cny 

in the reco::? r'l -:;h:::.t at that time and on tl at date, 

Officer Schottkc in the presence of Officer Gareau 

as a matter cf fo..ct,, we kno1'J you did. 11 And thG 

conversation ':;e::~ fror.1 there. 

That tia::; tha time :1: ~n I think the lie 

detector teat ~3B fi~st requented. 

·: TE:: 00\Jr;T: The Court understands 

the posit:.0~1 of the ocf(ms2 and the Court will rule 

on the evicencc.:: a.s it ccme::: er 'X.e.y come fror.:1 the 

't-J itnezses at t he ti_e it cor:ies f:ro:n the stand, 

having in r:iind t:ie p:::'ir.c ipl:;s cm:r:.c iated in the 
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Escobedo e..r:d :.:-i -';:u:da c~ses .)l cr.d t he cases that 

concern thems~11.1·c3 t·1ith the principles of lai'1 

la.id dmm in ·c hose cc:i.~es. 

:.m. BAILEY: Ti.1e purpose cf my 

motion, your Reno!', was t his : In the Supreme Court 

of the Unit ed States \'Je challenged the State of 

Ohio to state ~he facts and circumstances which 

would support a finding of guilty. 

0£' cot:::.•3c , this m: .. s do!'l.e not by Mi·. 

Corrigan,, but by ·(;he Atto:cney G~neral of Ohio. 

But the prir.cipal, er, the subst::nce of the state-

ment allegedly su.._,~J o1·ting the conviction, that is 

to say, sufficiency ac a latter of law,, ~Jas a 

detailed deec~iption of six o~ seven different 

statements giv:::n by Doctor Sheppard with z:iinor 

discrep~nc ies pointod out as an indication that he 

t-Jas lying_, i. e • ,, guilty . 

If t hi s is to be the thrust of the open:..ng, 

then evidenc~ is being discuzsed which may well be 

ruled out. C~:rtci:1ly sot!:e of it we are satisfied 

that you \'Jill rule out, that is to say, all 

inte:-rogation conducted in the jail after counsel 

were physica lly. e j ected. 

But I am not tryi.11g to interfere with my 

brother' s cc.s·8 . .i:!U 'G if evid;.;nce is dc~c::ribed in 

\ 
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the cpcnin,g i:::.ich : 8 ~:rejudici2.l!> an' l ate1· dee .1cd 

co:r!'~cted by inr;t:·i;:ct:!.o::-~ .;ind c.dr:.oni ticn, then !> of 

c curze, \·:e hc..~Je a ::iis _._rial i::hich I o on 1 t think any 

of the ccuncelcrs ~~nt. 
\ ' 

Hith regard to th<:: 

desirous of r..ot c::::;:-~::.i.1 goinf3 to -C. e U. S. Supre;ue 

Court. 

The lus t matt ex; ;your 

I .. onor ~ I r.rust of ccur c in fi·rn;iinz my opening 

incorp orate 9~".. 1.''G cf tl'::e evidence 1d1ic h ·. t he prose-

cuticn ie goi!'l,2; to si.-:'o12it ~ t :3.t; i s to ce..y ;, that by 

the time 1'1e get -:;:1(; b~ll mc:.~.y of t he f acts t hat •·;~ 

't'JOUld pr~ser::~ if ·,~e sto..:rtcd :fror11 !:;Cratch ·with our 

cwn burden of' proof ~:Jill be i n evi denc e . I think 

a,srea is a :f'n.ct, ::nd '.-:;1:.at pri::~~ipally ue a.re t alking 

about the c:ucstio:1 of 1;h::i.t i nferences shculd be 

Em:, I h2.V~ ind ica ted in voir d ire t a1·.e 

is a se!'icus cp..:Gs·cion as to i:hc'-t.er or net the 
\. 

def~r.do.nt •1iLL '·:::::~:tfy . ~"' he C!c-(;s net, I r.avc n c \ ______ _.__ _________________________________ _J ___ _ 



rig..'1t to rrnt in hi::; s.__lf-ser\Jlr~g statements _, his 

deni a ls of guiJ.::;. 

If I CGSC~ibe tl10r.1 in cpenL'1g,, it \Jill 

be in reliance 0:1 t~1c :L'<1ct tl:~t the prosecutor '.:;ill 

submit at lec..3t 01:~ cf t .. e dcfend::?.nt 0 s versions of' 

l·Jha t happened • 

Ii' ·che:.t is .zoing to be so, tl1c:'1 I can 

truthfully s~y th~~ cvi~onca ~ill be presantea. 

story was this,, o:.· you Nill h<::ar th~t it ';Ja.s this, 

t hat he is eo:i.ng en the stand , and I dcn~t mmt to 

be bound by th~t. 

l·!l·. Co:.·:·i,zD..n indicates that he inter~ds 

1110 

to i ntroduce so::12 cviccncc of t~1e defer~.dz.nt 's sto1'y, 

wh ich I e:::9cct, a~c I ~hink th::..t scl-"es the problem • 

TH.'3 COD"RT: .t"\.nything further, 

gentlemen, th.::-.:t eithc;r of you wish to sp.:;;ak to t:'!e 

record? 

!1?.. COB?..IGAH: nothing on t he pa1·t 

of t he State. 

If the record doesn 9 ~ 

already sc i~::lic:J.t •~, let the record shOi:J that t~e 

defendo.nt 1 S l'..':Otior:., ·;!1ich \~e ha.v·e here Undel" 0 is-

c uss ion, is h::::..·cby ov.:;1·:ruled. 

r/ 



.·. 
llll 

a T:1otion nc~J.., .;cint r:.oticn for scpara:tion of Hitnesses, 

ana I !·Jill O.einounc:;; tho..'c in 09cm court. Is th2-t 

I 3 0 nove, your Eono~. 

TI:-£ COU~T: · 

It is, you? Honor, yccq 

TF~ CCU:::\T: Tho...'1k you, gentler.::::n :> 

and l et's p:r·ci..;ecd ·.:ith op:;~:!.n:::; stc.tem~nts . 

(Thereupon t~-:.e ju~.-y 't';as b::.~oug' _t into the court rocr.i,, 

and the following proceed ir..gs 1·1ere had in the 

presence and hea:!:ing of the 

TE:S f"'lf)iTf.?Tf' 0 
V\Jv . . ~- <ii C-ood afte~nccn, ladies 

and gentlo;}~cn. 

Good afternoon. 

TrtS CO:IBT: L::ldies and gentl~:-t1:::n , 

hear op8ning :::tater.;znts of counsel .. Opening state-

ments of coun..;;cl c.re perr.:itted 'cy luw solely :fo"!' 

the purpose of p;::;r-.r:i itting cctmcel to indicate to 

yo.u i:ih.a.t ea.ch cotms.:;l expects its side o:f' the ce.se 

er its evidenc8 ~ill prcduca and be adduced as ue go 

thl"ough this ca.s , ar:d as tcs,.;imony and e'lidenc.;:; c cm;;s 

i'rop the -:.·1itn2zs s t::md and th0 witn0ss stand a.lone • 

• 


