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Tuesday Afterncen | Lo, 2300 p.m., lovember 1, 1066

(Thercupon the following procesd

dings were had
in Court's Chambers:)
) e, ol e
THE CCULT: Let the record shou

that counselors are new about to moke cpening
statenents.

Fricr To hearing the opcning statements
the Court instzucis counselors that opening state-
nents as always 1s the case shall be used solely
for the purpose of indilcating to the jury what cach
slde expects its evidence to adduce, and this :is
the cnly proper office for opening statements,
and that the Court does not expect counselors;

)

and so orders counselors not to gec beyend that

Opening ctatenents are not to be used
for arguncntive purpcses or for purposes of argue~
ment or for any othor rsascns, other than out-
lining to the jury what eadh gide expects its

evidence to adduce as this tr

=

al progresses.

the record further show that the
Court 1s now azain calling to the attention c¢f
counsel, and 143t:uctin5 counsel 1f they have not

clready instructed thelr witnesses or thelr pros-




2 of the exaniner wvhethsr
¢ or cross excmination, shall
any of these witnesscs in respending to a question
cr volunbeering information with respeet to the de-
fendant's offering tc take a lie detector examination,

his unuilllingness to take a lie detecter examinaticn,
his offeringz toc talke truth serum, his willingness

to submit to it, hiz offering tc submit himself to
hypnosis, hils refucal to submit himself to hypnosis

SL18,

cr any linc of incuiry or any response of o
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in these avezns, thal may prejudice this lawsuilt.
they haven't alrcady admonished their wilitnesses in
this fashion, that before putting the witness on

the stand thot the witness will unders
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this is an instruction and crder of the Court.

IR, CORRIGAS Yaz, your Honor.
¥R. BAIIEY: The defence under-

stands i%, yocur Hcnor, and I would like to put my-

positicn in the recerd, that if the word lie detector

is mentiocned in this case, I will immediately move
for 2 misirial, cven inadvertently, and the defense

will certainly make every effort to see that its
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witn Cs don*t go near the subjset.
Even an obligue reference to a test uwithout

mention of lic Cetector I would coansider grounds

for wmistrial, becouze it is in the conseiousness

of a; least one jurcr sccording to the voir dire.
TS, CCURT: Do you wieh to speak

further to that, Mr. Corrizan?

n— ATID LAY

MK, COURICGAN: Tzne State will have ro
part of any cvidence relating to any lie detector
test, or hypnosis, or sodiun pentothal or truth
serun or anything in that area.

TATTT IANT
v

P aan

: Let the reccrd furthar
shew that sarlier tcday the defendant through counse
ubnitted the lollowing motion, requesting an order
cf the Ccurt for the State of Chilo to furnish to
the defendant a copy of any statements, admissions
or confessions of the defendant, whether they are
in writing, either signed or not signed, or oral
and reduced to uriting, sither signed c¢r not signed,
and/or recordinzg, magnetic or mechanical, which tha
State of Chic hias acguired or had come into its
possession on or aftsr Descember 31 1954,

The notion was subnitted to the Court

this morning, yusupported by affidavit or brief,

and the Court wishes neow to ask lir. Bailey or lir




Sherman to address himseslf to the motion, adéress

themselves to the nmotien.

MR, BATILEY: The defense counssl
wishes to apclecgize for submitting a naked moticn

without brief, and under the circumstances were unable

to submit affidavi. /
I uish to have the record reflect that

at this tinms, advising the prosscution and the Court

that last night certain information was given to

the defense by 2 perscn who was an irmate of the

Columbus State Penitentiery, and I wish to preface

these remarks 5‘ saying that absolutely no re-

flectlon of any kind 1ls intended against any

person connected with the prosecution, but we feel

that the prosceution has conducted itseif in a

highly prof ssicnal manner.

Houever, the information which has been

confirmed by 2 second source since, was in the

following directicny that attenpts are being made

by officials in the priscn at Coclumbus and probably

at Marion tc procure an inmate who will testify

that while Deoctor Sheppard uzs 1in custody doun

there he mada aanissianslcr cenfessions in connection

with thié casa,
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tenments he may have made
post-trial. Ve have no knouledze of any such
statements. Ue have'every reason to believe that
they were not in fact made, and if it should occcur

in the cocurse ¢f the trial that such evidence is

offered and rccelved, we will ask either for an
indefinite continuance so that we can interrozate
every single person in the penitentiary who hed

contact with whatever wit

o

€8s may conme, or a nis-

this, and it is the reason that the motion was
5

hurriedly submittcd.

but it has wappenad in other cases and I am fearful
of it, and if it does happen those are the remedies
I think we are forced to seek, and under the recent
decision of Gregory versus United States, Court of
Appeals, District of Columbis, July 28th of this
year, it is wvery plain that as a2 matter of Federzl
Constitutiocnal right the defendant would be entitled
to interrczate uithout the presence of any repre-
sentative of the State, every perscn who might have
evidence bearing upon the evidence that I have

described.




I put that in the rsccord now because
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3 Dces Counselor Corrizan

or Spellacy wish to speak to the record

o~

=3

COTDTAAN
VR, CORDICGAN

May it pleacse the
Court, the lau of the State of Chio, and the law
as pronulgated by the Fedesral courts, do not pre-
clude in any mennzr, snd give the right to the de-
fendant to talk to uwhatever witness he will talk
with or to.

ais hag no relaticnship, however, to
a motion to discover statener or evidence that
iz part of the working file of ‘the prosecuting
attorney.

The lau of Chic, the leading cases agre
the Sharp case, the Yeoman case, the Vcods case,
2ll of which preclude the turaing cver to defense
counsel any stabtaments of any nitnesses who are
asked by the proszcuting attorney; the same, much
the same aslma uculd be precludsd from going through
the file of the defense counsel to find what state-

ments of witnesses he
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This is quite a differsnt thing than




certainly we would have no part of denying thenm
that opportunity at all

TIE COURT:

TED URT: Let the record shoy --
do you have anything further, lr. Corrigan?

"o AT TRAN 7
ansh g c \.ﬂ..-’.\-.‘h\;-;'\-—\ - ILO -

TESZ CCUERT: Anything further,
Counselor RBailay?
MR. BAILEY: No, your Honor. I

ad

only reiterate thaot any such evidence would conz
as a complete surprise and leave the defense wholly
unprepared to deal uith it, as the defendant de-
serves to have it dealt with.

THE CCURT: Lzt the record show
that the moticn of the defendant is hereby over-
ruled. Sce State vs. Corcan, 3 Chio State, 2nd, 125;
State vs. Sharp, 162 Chio State 173; State vs. Yeoman,

112 Ohio State 214; State vs. Rhodes, 81 Ohio State

397.

-~

Counselor Balley, I anm interested in
the citaticn of the cazé which you called to the
Court'!s attention, and I would like to have the
citation if yocu have it available.
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it is printed yaot. It was not as of a week and &
half ago when I had occasion to call upon its
authority in another case in ancthar siate. .

But it is Cregory vs. U. S., descided by
the Circult Ccuxrt of fAppeals for the District of
Columbia. Ths majority opinion was written by
Judge Wright with a dissent by Judge Danaher,

It uas decided on July 28th, and the thrust of

the case is that where the U. S. Attorney had not
permitted or had advised & witness who would

testify for the Covernment, that the witness shculd
net talk with defense counsel except in the presence

of the United States attorney, that the Federal

had & right to prepare for trial which included
the private interrczation of prospective witnesses,

and there v

o

ere cther points in the case but that is
the one to which I refer at the moment.

And the reagon I bring it up is bscause
there is no way in the world that we can Interrocgate
scmeone or investigate scmeone uwhcse identity may
not be known tc us until he hits the witness stand.
Mow, azain, Mr, Corrigan has not stated

that such evidence will not be presented, which




refer to any such

light,

to nove at this

prosecution nct te

-

¢vidence in its opening statement,

until veir dire on its admigsibility can be had.

THE COURT: Kr. Corrigan, do you
wish to say anything?

M. CORRICGAN: I an net going to rake
any such reference in copening statenent, in any
event.

MR, BATEEY: ou, there is cne
additional matitery,. Our position as of the moment
is that statenents made by the defendant in this

‘:\l-?
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Suly 4th,
the defencdant
guilty party.

Fo3e

ES

gible up until the afterncon of

, when O2ficer Robert Schottke accused
of murder and said that he was ths

of that time we feel the principles

of the Escobedc casze, the investigation had shifted
to the accusatory stage, and unless there was strict
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any subvﬁq“' t

in this ca

statement until
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the rules of EZEscobedo and Miranda,
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statonents should not be admitted

se aad ouzht not be referred to in opening

they have been litigated.

4

specifically the inquest
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testinony of Doctor Shepnerd, wherein he was d
according to the test
last trial, hig right to counsel Counsel uwas
permitted oaly &s a spectator and not permitied to
advise or object or in any way participate.

So we feel that everything s=zid by Dcctc
ard after the afterncon of July Lth, 1554,
and his interrogaticn by 0fficer Schottke and Carsa

in the Baoy Vicu Hospital, is inadmissible and ouzhi

e T

not to be describzd.

THE COURT: Everything follouing
the afternoon of July 4th?

les, Thers is testimony

in the record that at that

o

ime and on that dats,
Officer Schottke in the presence of Officer Garcau
said to Sam Sheppard, "Ve think you killed your wife;
as a matter of fact, we know you did." And the
conversation went from there.

That was the time when I think the lie
detector test uas first regussted.
The Court understands
the position of the defense and the Ccourt will rule
on the evidence as it comes or may come from the
witnesses at the time it comss from the stand,

having in nind the principles enunciated in the




Iscobedo and liranda cases, and the cases that

concern themsclves with the principles of law

laid doun in thoszs cases.

H The purpcse of ny

motion, your Honor, was this: In the Supreme Court
of the United States we challenzed the State of
Ohic to state the facts and circumstances which

would support & finding of guilty
0f coursze, this was done not by Mr.

Corrigan, but by the Attorney Ceneral of Ohio.

But the principal, cr, the substance of the state-

nent allegedly

E-’l

upporting the conviction, that is
to szy, sufficiency as a matter of law, was a
detailed degeripticn of six or seven different
statements given by Doctor Sheppard with minor
discrepancies pointed out as an indication that he
was lying, il.e., gullty.

If this is to be the thrust of the opening,
then evidence is being discussed which may well be
ruled out. Cer tainly scre of it we are satisfied
that you will rule out, that iz to say, all
interrogaticn conducted in the Jjaill after counsel
were physically cjected.

But I am not trying to interfere with ny

brotherts cass. RBut if evidence is described in

e e — ey T -




the cpening which is prejudicisl, and later deemed

inadmissible, uhich iz nct susceptible of being

corrected by instruction and aduonition, then, of

cocurse, we have a nmistrial which I don't think any
oﬂ_the counselers went.

.
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¥R, CORRICGAN: ith regard to the
cpening statement, the Ccurt and the defense can
rest assured that I will allude to nothing in that

area, 1In any secnse of the word. Ws, too, are

desgsirous of not =

zain going to the U. S. Supreume
Court.
R, BAILDY: The last matter, your

Honor, I must of ccurse in f{framing my opening

e m———y

incorporate part of the evidence which the prose-
cution iz going to svbuit, that is to say, that by
the time we get the ball many of the facts that we
uwould present if we started from scratch with our
cun burden of prosf will be in evidence. I think

90% of what thz Stat
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fact, and that principally ue are talking
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Mtow, I have indicated in volr dire thers
juestion as to whather or nct the
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defendant will ¢zstify. If he dees not, I have ne
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right to put in his seli-zerving statements, his
denials of guilt.

If I describe then in cpening, it will
be in reliance cn the fact thet the prosecutor will
submit at least one cf the defendant's versions of
what happencd.

If that is going to be so, then I can
truthfully say this evidence %will be presented.
But I don't mean to imply when I say the aefbnuantfé
story was this, cor you will hear that it uas this,
that he 1s going ca the stand, and I den't want to
be bound by that.

ir. Corrlgan indicates that he intend
to introduce some cvidence of the defendant's story,
which I expect, and I think that sclves the problen.

THS COURT: Anything further,
gentlenen, that either of you wish to speak to the
record?

MR, CORBRICGAN: Nething on the part
of the State.

LTHE COURT: If the record doesnt's
already so indicate, let the record show that the
defendant's notion, which we have here under dis-

cussion, 1=z hereby overruled.

Gentlenen, I understand that there is




a moticn ncw, joint moticn for separation of witn 8s5es,
and I will announce that in open court. Is that
true, Mr, Corrigzan?

iR, CORRICGAY: I so nove, your Honox.

TIL COURT: Hr. Bailey?

MR, BAILEY: It is, your Honor, yes,

TEE COURT: Thank you, gentlemen,
and let's proceed with cpening stotements.

(Thereupon the jury was brouszht into the cour rtrocn,
and the follouwing procesdings were had in the
presence and hearing of the jury:)

THE CCURT: Good afternceon, ladies
ané gentlemen.

JUnys Good afterncon.

THE COURT: Iadies and gentleman,
ue core now to the proceeding where we are ready to
hear opening ctatenents of counsel. Opening state-
ments of counsel are permitted by law solely for
the purpose of peraitting ccunsel to indicate to
you what each counsel expects its side of the case
cr 1lts evidencz will preducs and be adduced as we go
through this case, and as testimony and evidencs ccuss

from the witness ztand and the witness stand alcne

:
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Cpening statenent
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