Loallal X ol AN
[N

' L‘226 “oee ‘sa

t
i

e e

;ﬁs_l Wednesday Morning Session, December §&, 1954, ?
( 9:15 o'clock a.m.) 5
;
Thereupon the defendant, funther to maintain %
the issues on hils part to be maintained, called i
,
as & witness CLIFFORD C. FOSTER, who, being first !
duly sworn, was examined and testified as follows: é
;
DIRECT EXAMINATION |
By Mr. Garmone: ?
g Will you state your name, please? é
£ Dr. Clifford C. Foster, ?
- o] where do you live? E
A 1200 Andrews Avenue, Lakewood, Ohio. |
Q Are you married?
A No, sir.
Q How long have you lived in and around the County of Cuyahoga?
A é With the exception of being away to school, all my life.
] ? How o0ld are you, Doctor?
AT
Q ; bid you attend school in the city of Cleveland?
A ‘ Yes, sir.
Q % wWhat is the first school that you attended?
i
- A % St. Joseph Academy.
Q % After leaving St., Joseph Academy did you enter high school?
A % Yes, sir.
|
|
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what high school did you attend?

Cathedral Latin,

Efter your graduatiopn from Cathedral Latin did you further
your education?

Yes, sir. I attended the College of Osteopathy and Surgery,f
Kirksville, Missouri, graduating in 1630.

After your graduation in 1530 from the College in Missouri
did you further your education abroad?

Yes. I spent seven months at the University of Vienna,
that is at the Allegeimeines Krakenhas, which i1g¢ a training
hospital for the University of Vienna, and -thset was in the
clinic of Professor Neumann, the ear, nose and taroat clinic:
of that particular hospital.

And how much time did you spend at that institution, Doctor'?lL
I would say approximately five months.

Now, when is the first time that you took your profession upg
at the Bay View Hospital, what year?

Six years ago, 1948, with the inception of the hospital.
Had you had some training before coming to Bay View &t any
other hospital?

Other than at Neumann's Clinic, I served a preceptorship,
or what might be Kknown as an assistantship to Dr. Leonard
Rench, & certified eye, ear, nose and throat specialist

I
in the city of Cleveland, and following that is when I went %
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to the University or Vienna,

Do you specialize in any particular branch?

I specialize definitely in ¢ye, ear, nose and throat.
I am & certified member of the American College of
Opthomalog;?dOtolaryngologyand have held that, have

practiced eye, ear and nose and throat exclusively in

the past 10 years.
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Now, coming down to the 4th day of July. 1954, did vou

see Dr, Sam Sheppard®

Lnd where ¢id you see him?

In his room in Bay View Hospital.

And will you tell the jury the approximate time of vour
vigit in the room that was occupiec by Dr. Sam Sheppard®
The approximate time was2:10 in the afternoon.

Now, after your entrance into the room, did vou make some
observations of Dr. Sam Sheppard?

Well, I observed that he had a marked swelling c¢f the
right side of his face.

Did vou make any other observations?

That his eye was rather swollen and he had an ecchymotic
appearance of the eye, that is, it was beginning.

T noticed that he had a faded area on the left side
lateral to, I would call it, the thyroid cartilage,

but we know it as the Adam's apple.

Now, at that point, when you say a faded area, can you
be a little more specific on that particular observation,
please?

Well, a faded area would be where there had been an
extravasation of blood, but it was more or less fading

out. That's the only way I can describe it. Maybe you

could describe it as belng a livid area.
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Dicd vou make any further observations of his person<?

I3 Yes. He had & swelling =zt the b

0

8¢ ¢ the skull. 4s T

reczll 1t, 1t was more to the left side. Tt wzs not

in bec, but it was discernible if you flexed his
forward you could see evidence of swelling, and certainly
¥You could palpate swelling.

Did you palpate swelling in that area that you have Just

£

D

Now, the area that you just described to the jury prior
vo the last description of the faded mark zround his

Adam's apple, as a doctor did that indicate injury to you?

™
[N

Well, 1t would indicate that he had -- that the patient
must have had some injury to that area.
Q ; Now, how much time would you say you spent in performing

the observations that you have described to the jury and

other things that you did while you were in the room?

Ve

-

Well, the entire time, Mr. Garmone, was from 2:1C and I
; recall very specifically writing on the chart and noting
| the time was 2:50, so I would say that I was in the rcom
at least 40 minutes., I did go out of the room to obtain
an ophthalmascope to exXxamine Dr., Sam's eve grounds and

his pupillary reflexes, and I asked him about pain, where

E he had pain. He told me in his neck, as I have described,
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He couldn't open up his jaw very well. He was not
incoherent but --

Well, at that point, during the course of the conversation,
was he able to speak fluently?

Oh, I would say mentally he could, but he had to talk
kind of through closed lips. He couldn't open his mouth
very well.

What was thereason for that, from the observation you
made, Doctor?

Well, I would say an injury to his cheekbone. I know it
as the malar bone, and when we have an injury there, it
can affect thetemporalmandibular joint, which opens and
closes our Jjaw.

Now, during that period, were you able to observe how

far he was able to open his mouth during the conversation
that you have just related? Can you express an opinion?
Well, he couldn't open it to the full extent.

Doctor, when you made this examination where you looked
into his eyes, did you do something in that room at that
time?

Well, the room was seml-dark.

And what did you do, if anything?

I didn't tilt the venetlian blinds, I lifted the one
venetian blind in order to have proper illumination for

better evaluation of his injuries.
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Did vou lzter --
Tecnniczlly, I used the ophthzlmascope and examined his
fundi, the nerve head, whether or not he had arv retinal

)

separations that can nappern from z blow, and 1t was

fellowing this that I asked him if he had any mecre pzin,

-

and ne said in his right chest.
Did yvou de anything concerning that pain in the richt

chest by wayv of examination?

Mzy I aznswer that in my own wayv, Mr. Garmone?

o

Yes,
Using an ophthalmascope or a small flashlight, you might

say, 1t was certainly not adeqguate to cbserve the chest

or cbserve to the full extent his facial injury, za2néd I --
MR. PARRINC: I ohjzct to
this, your Honor. It is not responsive to

the question.

THE CCURT: Yes.

Well, what did you do regarding the pain that he complained

of in the area of the chest, Doctor?
In order to adequately observe it, I 1lifted the venetian

blind so I had proper illumination.

Now, during that period that the blinds were up, was there
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some complaint that came from Sam by the way of tallk?
Yes, sir., Ee complained theat the licht hurt his eyves
sc I kindly dropped the venetian blind.

vou had seen

w
ot

Thet was the only dayv and the only time th

ct

Sam, is that right?

Yes, sir.

Lfter the 4th of July, I believe vou left the City of
Cleveland and went to the City of Detroit?

That's right. I attended a convention at Detroit.

Now, Doctor, I will hand vou what has been 1deﬁtified here
as Defendant's Exhibit YYYY, and ask you 1if in this
report, hospital report, your report is incorporated

therein? Will vou look it over and see?

Yes, sir.
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And your report is depicied on page 11 of Defendant's
Exhibit YYYY, is that correct?

Yes, sir.

Now, during the period that you were in Dr. Sam Sheppard's

room, Dr. Foster, did you observe his emotional state?
Well, I'd say the boy was extremely upset.

What, if anything, did you observe him do?

Well, you mean -- he was lying in bed, he was somewhat
restless.

Anything else?

I don't quite get pointedly what you -~

What 1s the fact whether or not he was crying during the
period you were --

Oh, yes. I meant to cover that with "upset.” He was
crying. He was certainly, in my interpretation, rather
in mental shock.

How long have you known Dr. Sam Sheppard, Dr. Foster?
Oh, I have known Sam since he has been a little boy.
Professionally, I believe Dr. Sam came to Bay View in a
professional status in 1951 or 1G52. I believe it is '51,

the summer of '51.

Were you there prior to the time that Sam came to Bay View

in a professional status?

Definitely.




And for how long & period prior to his coming?
Well, that would be -~ the hospital opened up in 1945 to
'51 would be three yezars,
Now, Doctor, I will ageain hand you the exhibit that has
been marked Defendant's Exhibit YYYY and ask you to read
to the jury the report that you made that is incorporated
in the Bay View Hospital report.
MR. PARRINO: I want to object
on this basis: That it has already been read
to the jury by Dr. Steve,.
THE COURT: Well, it really
speaks for itself, but it may be that it would
be useful for other questions later to have
them know what 1s contained in that report.
MR. PARRINO: _ I have no objections,
only that it has been read before, I think on one
occasion, at least, but go ahead.
Well, under "Findings," I have here "A marked swelling, an
ecchymosis of the right eye and orbital tissue extending
over entire right side of face.

"A contusion is noted on the left side of the neck
anteriorly.

2  Marked edema, suboccipitally."

Under "Diagnosis," I have "Contusion of eye and

orbital adnexa.
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“2. Probable fracture ofmxillary,' and in parentheses

“the malar and zygomatic bone."

I don't have "bone" there, but I refer to that as
malar and zygoma,

"Contusion of left side of neck. Contusion of
suboccipital tissues.

"Recommendation: Intermittent hot and cold packs
.or ice bag to the face, and to X-ray the facial bones,"
meaning the maxillary and the zogoma or the malar bone.
Now, this report was prepared by you?
Definitely.
And on what day?
July 4, 1954,
Shortly after you had made the observations and the

observation that you have described to the jury, is that

correct?
Yes, sir.
MR. GARMONE: That is all,
Doctor.

CROSS EXAMINATION OF CLIFFORD C. FOSTER

By Mr. Parrino:
Now, I see in this report, Doctor, that there was something

about & fracture of the --

Malar.

LR A
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where is that, please?

"Probable fracture of the maxillary. (Malar and zygoma, )"
That is part of the maxillary bone.

where would that be?

That 1s the bone, Mr. Parrino, that is more or less the
lateral side of the orbit, and the zygoma bone is this
bone here that is an extension of the temporal bone.

Today it is known in the later anatomies -- the

anatomy I have refers to it as the malar bone, but I notice

in later nomenclature that this is the -- this is known as
the whole zygomatic arch.

Well, as a matter of fact, youlater learned, as a result

of that bone, isn't that correct?

i
|
|
|
!
!
i
i

|
|
;
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of certain X-rays that were taken, that there was no fractur¢
|
|
|
|
i

Yes, sir. I assumed there was no fracture.

Did you determine that or did you not?

By X-ray?

Yes.
I assumed that inasmuch as I did not have an X-ray report

to the fact that it was not fractured, that it was not

fractured.

Well, you knew that X-rays were taken of the bones of his
face, did you not?

Yes, sir.
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Did you ever examine those X-rays?
I looked at them very briefly on a wet film, and the
technique used would certainly not bring out, by proper
positioning -- let me state 1t this way --
Well, the question is simple, I think, Doctor:

Did you ever examine the X~-rays?
Yes.
And when did you examine them?
I examined those after I had left Dr. Sam's room, and they
were wet. They were still in solution.
What time did you examine the X-rays?
Well, I would say approximately it was after I left there,
2:50 or five minutes of 3, 3 o'clock.
And you say the X-rays were still wet?
Yes, sir.
On those wetX-rays did you see any fracture? Yes or no.
No.
Did you examipe those X-rays later?
No.
At any time?
They were not suiltable, Mr. Parrino, for my observation.
Well, did you examine those X-rays later at any time?
No, sir.

Now, Dr. Foster, you have examined a patient, have you,

4238 S0A 5
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before the 4th, who was suffering from brain injuries, in
your experience as a doctor? ;
Yes, sir,

And I presume that you heve done that on numerous occasions

in your years of work?

In suspected brain injuries, yes, sir.

Well, have you ever examined persons with actual brain

injuries? Yes or no.
Yes, sir.

In numerous cases?

I wouldn't say numerous, no, sir.
Now, 1n some of these cases that you have examined where

there were brain injuries, did you ever examine the eyes?

Yes, sir.

And in these cases where there was brain injuries, is there
something unusual that occurs insofar as the eyes are
concerned?

Well, --

The eye grounds.

Do you want a recent injury or one that has been for some time?

A recent injury, within the last 12 hours?

Two hours, eight hours, twelve hours?
Yes.

Would you restate that question again, Mr. Parrino?
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Yes. Where you have a brain injJury and you examine that
patient within, oh, eight or nine hours, what happens to the

eye grounds?

Well, edema, papule edema, as it is knowp,may occur.

What does that mean? |

A swelling of the nerve head, but depending on where the
brain injury has occurred.

What else happens to the eye grounds where you have brain
injury that you can observe within eight or nine hours?
Perhaps loss of vision. Maybe that 1sn't answering your !
guestion directly.

What else?

All that I can state would be papule edema.

Well, you didn't find any of that with Dr. Sheppard, did you?
No, sir.

What does your report say as to what the results were of
your examination of his eyes?

The report states nothing, because I did not find any papule
edema.,

So that, then, your findings were negative as to the eye
grounds, right?

Yes, sir.

They were normal as to the eye grounds?

Yes, sir, to the best of my knowledge.
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Now, you say that you examined the gnterior part of the
neck, 1sn't that correct, Doctor, or the {front of the neck?
Observed, yes, sir.

And there you saw what you described to Mr. Germone as

& faded area, is that correct?

Yes, sir.

And what was the size of this faded area?

I would say three-quarters of an inch by three-guarters,
something like a thumb mark.

A thumb mark?

Yes, sir.

Now, there was no laceration there, was there?

Definitely not.

Now, Doctor, where I would take my thumb and press it up
against some part of my body, like my forehead here, with
some force, for some period of time, say, minutes, 10
minutes, an hour, two hours, and apply substantial force,
then I remove it, will you describe to the jury what

happens in that area beneath where the force was applied?

MR. CORRIGAN: Object to the guestion.
THE COURT: He may answer it.
MR. CORRIGAN: There is no evidence

that Sam Sheppard put his thumbup on his forehead

and held it for an hour. I object to that.
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THE COURT: You may answer.
Is this a pressure or impact?
A pressure, as I have indicated, pressure against the
forehead, against the thigh, against the arm, any part
of the body, what happens to that part of the body at the
skin and beneath the skin where the pressure is applied?
In my opinion, at first it would be faded.
At first it would be faded, you say?
By that I mean blanched.
Yes,
Depending upon the force of the pressure used, that would

injure the capillaries, and those capillaries could

extravasate blood and you would have a blue discoloration.
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I see., Ancd for how long would that continue, that blue

{97

iscoleration? How long could vou see it9  -Minutes later
or nours later?

Well, that would be rzther --

In your experience?

-- difficult teo tell., I haven't had any experience of

one putting a thumb and holding it that long, Mr. Parrino.
T see. Well, assume that a person would be holding his
hands behind his neck in this way (indicating) to support
the neck -- can you see that. Doctor?

Yes, sir,

(Continuing) -- and perhaps with his thumbs in front of
the neck, in the anterior portion thereof, and holds the
vack with force for some time, would vou have that fading
in the back of the neck?”

Are we talking about the back of the neck or front?

Yes, we are talking about the back now. Would you have
that same fading in the back of the neck?

Well, I suppese yvou could, yes, sir,

There is no doubt about it, is there, Doctor?

Well, there's always doubt and there's always probability,
Mr. Parrino.

I see. Now, at the time that you saw Dr. Sam, did you

have any conversation with nim?

Yes, sir.

e
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Did you ask him what happened on the morning of the Uth
and the night of the 3rd-

Yes, sir.

Ané did he tell you?

Ves, sir.

What did he say?

I asked him what happened,

What did he say?

He sald that all that he could remember was a scream. that

he ran upstairs, using his word, he was clobbered; that he

didn't know whether it was by one cr twe peoprle or

assalilants, and that he followed an assallant to the beach

and there he was struck again.

And I said, "Well, Sam, what in the world were vou
hit with?"

And he said, "I don't know, Cliff." He said, "I
think it was a hand, a judo blow, a fist."
He said that to you?
Yes, sir.
A1l right. What else did he say?
And that he awakened lving in the water with hics head up
on the beach.
Anything else?

Yes. He said, "Why couldn't it have been me rather than

—

Marilyn to be killed?"
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Yes, sir. He szid, "£nd to think that I'm 2z suspect in

3

this case, that the detectives have accused me of murderine

Now, 1s that 211 he said, vo the best of vour memecrv ai

To the best of my memory, that's it, ves, sir.

You didn't mzke any notes of everything he said to vou,
did you?

No., but I have 2 pretty retentive memory in that line.

Good., You didn't put anv of that Iinformation on the

Now, vou say that Dr. Sam was In a state of mental shock
when you szw him?

Thaet would be my description of it, Mr., Parrino.

What is mental shock?

Well, shock --

No. Docter, mental shock?

T know. I want to get to mental shock. Shock is described
as a supression of vital functions either by injury or
emotional Tactors,

That is yvour total description, is 1t, sir?

Well, I can go in -- I mean, how far do you wantme to go?

I think that is enough for the time being, sir.
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For hir, But in answer t¢ one of M», CGarmone's ocuestions
vou did state thzt he was Jfust somewhat restless, did vou
net?

Ls alert 25 one can be under the circumstances,
Well, using the term zlert zs we normally know 1t ©To be,
the persong in this court room, ycur-

in the general sencse of the word?

Did Sam appear to be zlert?

Ls far 25 being able to think., yes, sir,

o

And was he able to answer zll questions clearly znd
lucidly?

Well, I den't think my questions were that pointecd for

He was certzinly uncomfortztie,
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No, sir, I am of the firm opinion that *t had to come

Fow, Doctor, hzvs you ever observed, in rour experiences
where concussion was present but there was absent the
napule edema?

Will vou state that again, Mr. Garmone?

Palpable edema,
Certalnly., I have picked them out of zutomobiles with

2 broken neck with no edema or no pzlpable edema.

Doctor, have vou ever been present in surgery witn Dr., Sam?

Many times.

| andd

And during that period of times that you were present

in surgery with Dr. Sam Sheppard, were you able to
observe his temperament?

VYes, sir.

Will you tell the jury what kind of temperament Dr. Sam
Sheppard has under the conditions that your observations
were made in surgery?

MFR.. PARRINO: Now, if the

Court please, for the purposes of the record,
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we will admit that Dr., Sam Sheppard had a

very even temperament while he was performing

MR. GARMONE: May I have an
answer to the question without admittance
by the State?

MR, DANACEAU: 411 right. Go
ahead.

THE COURT: Let me get the
guestion again.

MR. GARMONE: There is no
objection to the guestion. They Just want
to admit that Dr. Sam had an even tempera-
ment in surgery. Is that right?

MR. PARRINO: Yes, while he
was performing surgery he had an even tempera-
ment.

THE COURT: Let me get the

gquestion.

MR, GARMONE: Answer the questlon,
Doctor,
THE WITNESS: Judge Blythin wants

to get the question.

MR. GARMONE: Pardon me. Read

the question, please.
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(Last guestion read by the reporter.)
THE COURT: Wo1l, he may say f
that. ;
Inswer the question.
T would say thzt Dr. Sam in surgery is a very calm. even
surgecen., I know I have observed the boy in many instances i
vhere if i{ were me working, perhzps under the conditions --

MR, PARRINO: I object to this,

yvour Honor,

MR. GARMONE: It ie in response
to the question, 5
THE COURT: Yes.

to

(Continuing) I would sav he is gquit

-

(D

a calm surgeon and

I have never seen him really become flustered in surgery. g
Have you, in yvour experiences as z doctor seen other
doctors lose thelr temper in surgery, Dr. Foster?
Well, I have seen --
You can answer that yes or no.
THE COURT: You can answer that
ves Or no.
Say that again, will you, Mr. Garmone?
Have you in vour experliences in surgery seen other doctors

lose their temper and calmness?

Definitely yes.

MR. GARMONE: That is all, Doctor.
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Thank vou.
RECROSS-EXSMINATION CF DR, CLIFFORD C, POSTZR

By Mr, Parrinc:
Will vou name one doctor that you saw lose his temper
while performing a surgical operetion, Doctor?
I don't think that -- this may be beside the point,
Mr., Parrino, but --
How?
T don't think that i1s a fair question to me, Judge, to
name a doctor, professionally --
THE COURT: You say vou have

and vou used 1%t as a basis., I think you ought

to be pble to at lezast point out one.
Yes, I have seen Dr. Lusinger cver in Prhiladelphia, when
an assistant would get in his way, he would rap his
knuckles. In fact, I wes assisting him one time and he
rapped my knuckles.
I see. And you would call that losing his temper?
Well, and I alsc --
The point is, sir, this -- will you answer my question?
Yes, I have seen him lose his temper by throwing a2 hemostat

down and obviously losing his temner. I have seen him --

I mean, I have seen that situation, and in some situations

-~

the dismissal of a surgical nurse because perhaps she
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didn't hand over the richt instrument at the right time,

Yes, sir, I heave seen those things.
Racause that nurse would not be competent where z human
1ife was at stake, is that correct?
ME, CARMONE: Obiect to the
cuestion,
Oh,VI wouldrn't say competent.
THE COURT: The objection

will be sustained.
Now, Doctor, vou sav that you didn't think that Dr. Sam
Sheppard nheld his neck for two hours, is that correct?
VYou proposed the guestion of holding a neck -- or holding

an area for a certain length of time. I stated that I

don't think that Dr. Sam held his

b~

I don't know, but
neck continuously for any two-hour period of time.
Were you at Sam's home on the morning that this crime
occurred?

No, sir.
Did vou see him when he was -- withdraw that.

You didn't see him as he left the home being taken

to the automobile enroute to the hospital, did you?
No, sir.

MR. GARMONE: Objection. He




says he didn't see him until some time that
afternoon and that was the only time that he
did see him,
THE COURT: I am not sure
that he had said that, but he does say that
he did not see him,
You don't know whether or not Dr. Sam Sheppard was holding
his neck for one minute, five minutes, ten minutes, one
hour or two hours, isn't that correct?
Continuously, vou are correct.
How?
Not for any continuous time. I don't know that.
You didn't see him until 2:10 in the afternoon?
Yes, sir.
MR, PARRINO: That 1s all.
MR. GARMONE: That is all,
Doctor. Thank you.
MR. CORRIGAN: That is all.
(Witness excused.)

MR. CORRIGAN: Dr. Koch.




