














122 BRIGHAM YOUNG UNIVERSITY LAW REVIEW  [1985

tion, honor, and patriotism.?*® The desire for a large republican
government was premised on a mixed view of mankind.

V. HisTORIOGRAPHY OF THE MODERN COURT

Now we can compare the Supreme Court’s use of The Fed-
eralist papers in constitutional adjudication with the wealth of
information provided by historians’ debates. Such a comparison
will dramatize the Court’s peculiar historiography, a historical
methodology virtually unchanged since the nineteenth century.

The Court has referred to Beard’s Economic Interpretation
only three times. In Home Building & Loan Association v.
Blaisdell®” Justice Sutherland cynically utilized Beard’s thesis
that the Constitution was a conservative document; Sutherland
argued that the Framers wanted to protect property and would
have opposed the decision upholding a statutory mortgage mora-
torium.3!® Justice Powell referred to Beard’s book in Reeves, Inc.
v. Stake®'?® to show that the Annapolis Convention, called before
the Constitutional Convention, had failed.??° Justice Powell also
emphasized Hamilton’s Federalist vision of a broad federal com-
merce clause but made no further reference to Beard. Finally, in
Bell v. Maryland®** Justice Douglas maintained that any con-
ception of private property that could exclude Negroes from
business would give impetus to Beard’s theory that the Consti-
tution was “an economic document drawn with superb skill by
men whose property interests were immediately at stake.”3*?

Virtually all of Beard’s critics have been ignored,**® al-
though the Court has referred to several pro-Beardian scholars’
works. However, cases including pro-Beardian references did not

316. D. EpsTEIN, supra note 170. Epstein explained the difference between these five
motives: (a) passion is more volatile, based upon such emotional faces as religious differ-
ences, id. at 71; (b) interest refers to the relatively steady urge to advance economically,
id. at 75-76; (c) ambition is the desire to have power, id. at 185; (d) honor is the legiti-
mate wish to control one’s destiny, id. at 119; and (e) patriotism is the desire to see the
country flourish, id. at 94-95.

317. 290 U.S. 398 (1934).

318. Id. at 458 n.3, 463-64 (Sutherland, J., dissenting).

319. 447 U.S. 429 (1980).

320. Id. at 447 (Powell, J., dissenting).

321. 378 U.S. 226 (1964).

322. Id. at 253 (Douglas, J., concurring).

323. The Court has never resorted to Lee Benson, Robert E. Brown, James Fergu-
son, Alphens Mason, Broadus Mitchell, William Crosskey, Benjamin Wright, Jackson
Turner Main, Cecilia Kenyon, Forrest McDonald, John Roche, Stanley Elkins, Merrill
Jensen, Douglass Adair, Gottfried Dertz, or Gary Wills.
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65] THE FEDERALIST PAPERS 123

consider The Federalist. For example, Irving Brant’s biogra-
phies of Madison have been cited eleven times.*?* Four of Henry
Commager’s works were considered in eleven cases.??® The Court
also made two citations to Dahl’s A Preface to Democratic The-
ory,*?® and, V.L. Parrington was acknowledged in three cases.’*

Naturally, other post-Beardian historical works have been
included in cases referring to The Federalist, but the justices
did not consult those works to better understand The Federal-
ist. Examples are Bailyn’s Ideological Origins of the American
Revolution,’*® Hofstadter’s The Age of Reform,*?® Clinton Ros-
siter’s Constitutional Dictatorship,*®® The Grand Convention,3**
Duniway’s Freedom of the Press in Massachusetts,*** and Ran-
dall’s Constitutional Problems Under Lincoln.?*®

The Court has continued its practice of making multiple ci-
tations to the Federalist historians of the nineteenth century to

324. Everson v. Board of Educ., 330 U.S. 1, 34 n.11 (1947) (Rutledge, J., dissenting);
Knapp v. Schweitzer, 357 U.S. 371, 377 n.3 (1958); McGowan v. Maryland, 366 U.S. 420,
438 n.14 (1961); Scales v. United States, 367 U.S. 203, 271 (1961) (Douglas, J., dissent-
ing); International Ass’n of Machinists v. Street, 367 U.S. 740, 778 n.4 (1961) (Douglas,
dJ., concurring); School Dist. of Abington Township v. Schempp, 374 U.S. 203, 237 n.6
(1963) (Brennan, dJ., concurring); City of Greenwood v. Peacock, 384 U.S. 808, 840 n.2
(1966) (Douglas, J., dissenting); Holmes v. United States, 391 U.S. 936, 939 (1968)
(Douglas, J., dissenting); Committee for Pub. Educ. & Religious Liberty v. Nyquist, 413
U.S. 756, 771 n.28 (1973); Abood v. Detroit Bd. of Educ., 431 U.S. 209, 235 n.31 (1977);
First Nat’l Bank v. Belloti, 435 U.S. 765, 794 n.34 (1978). -

325. Everson v. Board of Educ., 330 U.S. 1, 13 n.14 (1947); American Fed’n of Labor
v. American Sash & Door Co., 335 U.S. 538, 556 n.16 (1949) (Frankfurter, J., concurring);
United States v. UAW-CIO, 352 U.S. 567, 570 (1957); Federal Power Comm’n v. Tusca-
rora Indian Nation, 362 U.S. 99, 140 n.22 (1960) (Black, J., dissenting); Monroe v. Pape,
365 U.S. 167, 225 n.35 (1961) (Frankfurter, J., dissenting); Bell v. Maryland, 378 U.S.
226, 247 n.3 (1964) (Douglas, J., concurring); Jones v. Alfred H. Mayer Co., 392 U.S. 409,
426 n.34 (1968); Environmental Protection Agency v. Mink, 410 U.S. 73, 105 (1973)
(Douglas, J., dissenting); Miller v. California, 413 U.S. 15, 35 n.16 (1973); DeFunis v.
Odegaard, 416 U.S. 312, 334 (1974) (Douglas, J., dissenting); Marshall v. Barlow’s, Inc.,
436 U.S. 307, 311 n.5 (1978).

326. Lucas v. Forty-Fourth Gen. Assembly, 377 U.S. 713, 748 n.10 (1964) (Stewart,
J., dissenting); Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 299 n.38 (1978).

327. Engel v. Vitale, 370 U.S. 421, 427 n.9 (1962); Jones v. Alfred H. Mayer Co., 392
U.S. 409, 473 n.54 (1968) (Harlan, J., dissenting); Miller v. California, 413 U.S. 15, 35 n.6
(1973).

328. Nevada v. Hall, 440 U.S. 410, 415 n.8 (1979); Larson v. Valente, 456 U.S. 228,
244 n.18 (1982).

329. Reeves, Inc. v. Stake, 447 U.S. 429, 431 n.1 (1980).

330. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 651 n.20 (1952).

331. Duncan v. Louisiana, 391 U.S. 145, 173 n.3 (1968) (Harlan, J., dissenting).

332. Dennis v. United States, 341 U.S. 494, 519 (1951) (Frankfurter, J., concurring).

333. Oregon v. Mitchell, 400 U.S. 112, 210-11 (1970) (Harlan, J., concurring in part
and dissenting in part).
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124 BRIGHAM YOUNG UNIVERSITY LAW REVIEW  [1985

understand better The Federalist papers. The Federalist was
cited in twenty-seven of the seventy-seven cases in which jus-
tices referred to Story’s Commentaries. Kent’s Commentaries
were cited thirty-eight times and The Federalist was included in
six of those cases. The Court mentioned Rawle’s works four
times using The Federalist in two of those four opinions. Fiske’s
The Critical Period in American History appeared in four cases,
including one case that also discussed The Federalist. Cooley’s
Constitutional Limitations was referred to in forty-three cases,
seven of which included The Federalist. And in four of the six
cases that cited Curtis’ work, The Federalist was also used.®**

Of course, several primary sources have been cited along
with The Federalist. Elliot’s Debates were cited fifty-eight
times; in twenty-five of those cases, The Federalist was also con-
sidered. Farrand’s Records were cited sixty-two times, including
forty times with The Federalist. Hamilton’s Works appeared in
eight cases, five with The Federalist. The Court also considered
Madison’s papers three times, two times with The Federalist.?*®

Charles Warren has been the only relevant post-Beardian
scholar to be frequently cited for an understanding of The Fed-
eralist and the Constitution’s meaning. In seven of eighteen
cases citing Warren’s The Supreme Court in United States His-
tory, The Federalist was included. The Court also referred to
The Making of the Constitution thirteen times, invoking The
Federalist ten of those times. In none of these citations, how-
ever, did the Court consider Warren’s discussion of Beard or of
The Federalist itself.3*®

Fortunately, justices were sometimes aware of historical
controversies. In Wesberry v. Sanders®®” Justice Black stated in
a footnote that controversy existed over the authorship of cer-
tain papers in The Federalist.**® In Powell v. McCormack3*®
Chief Justice Warren relied heavily on Charles Warren’s analysis

334, The cases that cite Story’s Commentaries, Kent’s Commentaries, Rawle’s
works, Fiske’s The Critical Period in American History and Cooley’s Constitutional
Limitations and Curtis’ work along with The Federalist are listed in Appendix A.

335. The cases that cite Elliot’s Debates, Farrand’s Records, Hamilton’s Works and
Madison’s papers along with The Federalist are listed in Appendix A.

336. The cases that cite Warren’s The Supreme Court in United States History and
Warren’s The Making of the Constitution along with The Federalist are listed in Ap-
pendix A.

337. 376 U.S. 1 (1964).

338. Id. at 15 n.40.

339. 395 U.S. 486 (1969).
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of the Constitutional Convention to prove that Congress had
limited powers in regulating its own membership.®*® In a foot-
note the Chief Justice cited Farrand and Story, who agreed with
Charles Warren’s interpretation that “[s]Juch action would seem
to make it clear that the Convention did not intend to grant to a
single branch of Congress . . . the right to establish any qualifi-
cations for its members, other than those qualifications estab-
lished by the Constitution itself.”*** The Chief Justice also
noted Professor Chafee’s position that Warren’s theory was “the
soundest policy,”?*? although Chafee had argued the theory was
unsupported by congressional precedent.

VI CoNcLUSION

Although the Court has not taken advantage of the abun-
dant research and theories of post-Beardian scholars,®?® one
wonders whether use of such information would have altered the
outcome of any of the Court decisions.>** A legal realist such as
tenBroek may conclude that since the Court uses history pri-
marily for persuasive or rhetorical purposes, a deeper historical
survey would only produce more conflicting and ambiguous data
to be manipulated by justices who still would decide cases by
relying primarily on their own values.

340. Id. at 532-41.

341. Id. at 536-37 n.69 (quoting C. WARREN, supra note 139, at 421).

342. 395 U.S. at 537 n.69.

343. I would like to bury two caveats in this footnote. First, the Supreme Court’s
constitutional history has not been as superficial as its history of The Federalist, even
though the Court’s failure to consider Beardian issues demonstrates a lack of depth in
the historical analysis of both documents. For as this article has shown, the Court has
frequently used other primary sources to define the constitutional language. There have
been discussions of the Framers’ actions after the Constitution. For instance, in Equal
Employment Opportunity Comm’n v. Wyoming, 460 U.S. 226 (1983), Justice Powell
noted in dissent that Madison opposed the Alien and Sedition Act based on a theory of
limited delegation of state powers to the federal government. Id. at 271-72 (Powell, J.,
dissenting). Such history has resulted in indirect analysis of The Federalist passages.

Second, the Court’s emphasis on early historians can partially be explained by the
nature of judicial inquiry. The Court usually has been trying to interpret one clause; the
early historians, especially Story, studied the Constitution line by line. Later historians,
frequently engaging in broader studies, often did not provide this focused perspective.
Nevertheless, my basic thesis remains valid: the Court has never scrutinized The Feder-
alist itself with any intensity.

344. A thorough normative evaluation of the Court’s peculiar history would necessi-
tate writing a section that would dwarf the empirical data already presented. One would
first have to explain what the Court ought and ought not to be attempting to verify
historically. A model of good history would have to be presented to contrast it with the
Court’s techniques.
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A legal formalist®*® may not concede that the Court adjudi-
cates based on the values of individual justices; he could say the
Court has appropriately restricted its analysis to the plain
meaning of language in extrinsic aids to determine the original
intentions of the Framers. Accordingly, the Court has properly
excluded most historical works that emphasize motivation. Fur-
ther, he may assert that The Federalist has been appropriately
influential since it discusses in depth many of the Constitution’s
most important sections.

Some members of the critical legal studies movement may
conclude that the motives for the Court’s limited historical in-
quiry have been to glorify the Constitution and its Framers and
to obfuscate the economic and political forces that helped create
the Constitution. The justices believed that merely citing Hamil-
ton, Madison, and The Federalist instilled sufficient awe to pre-
clude further historical analysis. The Court’s continued prefer-
ence for the nineteenth century Federalist historians over the
post-Beardian scholars exemplified the Court’s attempts to di-
vorce law from politics by emphasizing doctrine at the expense
of political motives, economic factors, and hidden intentions.

Such an indictment is similar to Beard’s implied thesis that
since many of the Constitutional delegates held depreciated gov-
ernmental debts, they created the Constitution to profit from
appreciation in those securities. Beard later explicitly rejected
any such theory; he believed that the Framers’ motives, though
varied, were primarily patriotic. Similarly, the justices’ mode of
historical analysis has not been motivated solely by ignorance or
deceit. I am wary of inferring purely venal motives from a lim-
ited set of facts applying to many people over a long period of
history. For instance, no one could accuse Justice Holmes, who
only cited The Federalist once, of being hostile to historical in-
quiry. Some justices may agree with Holmes that history plays a
minor role in constitutional adjudication, or they may have been

345. Grant Gilmore has humorously described the periodic dominance of legal
formalism:
All generalizations are oversimplifications. It is not true that, during a given
fifty-year period, all the lawyers and all the judges are lighthearted innovators,
joyful anarchists, and adepts of Llewellyn’s Grand Style—only to be converted
en masse during the next fifty-year period to formalism or conceptualism.
There are formalists during innovative periods and innovators during formalis-
tic periods . . ..
G. GILMORE, THE AGES oF AMERICAN Law 16 (1977). Gilmore’s arch-villian formalist was
C. Langdell, Harvard Law School’s creator of the case method. Id. at 42-43.
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sincerely engaging in an American form of hagiolatry, agreeing
with the historian Clinton Rossiter that The Federalist is one of
American’s “sacred texts.”?*® But whatever their motivations,
virtually all the justices have engaged in the juristic history con-
demned by Beard.

Even assuming history should not be a major source of con-
stitutional guidance, a close historical inquiry challenges the va-
lidity of many substantive decisions. If Alexander Hamilton and
to a lesser degree, James Madison, were told that the Constitu-
tion strongly protected civil rights but no longer gave much pro-
tection to property rights, they would probably claim that their
intentions had been subverted. The Constitution was clearly
designed to protect property rights from majority tyranny;*” to
strip the Constitution of its ability to vigorously protect prop-
erty rights threatens the original concept of the Constitution.
Additionally, if Hamilton and Madison were told that some jus-
tices have interpreted The Federalist to support an expansion of
state power under the tenth amendment, they would probably
be equally surprised. Their actions throughout the ratification
struggle indicated a preference for federal government at the ex-
pense of the “artificial beings” called states.

Assuming these two projections are justifiable, or correct, a
contemporary justice faces a dilemma since history appears to
conflict with existing constitutional theories. If, in the above two
situations, a justice were to defer to historical views such as
Hamilton’s and Madison’s, he or she may be forced to reject the
doctrines established in footnote four of Carolene Products®®
and in National League of Cities v. Usery.**® Conversely, a jus-
tice’s acceptance of Carolene Products’ constitutional hierarchy
of values—placing personal liberties above property
rights—forces the justice to partially reject Madison’s theories of
the Constitution.

346. C. RossITER, supra note 6, at 52.

347. “National power was for Hamilton by no means an end in itself, but was a mere
means for securing the happiness of the individual, of which the protection of property
constituted a prominent part.” G. DIETZE, supra note 215, at 341. Dietze’s interpretation
of The Federalist probably would have resurrected substantive due process in cases in-
volving economic rights.

348. United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938). For a
vigorous application and extension of this footnote, see J. ELY, DEMocRACY AND DISTRUST
75-77 (1980).

349. 426 U.S. 833 (1976) (overruled by Garcia v. San Antonio Metropolitan Transit
Auth,, 105 S. Ct. 1005 (1985)).
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Why, then, do we even continue to study and learn about
these men’s views and lives in analyzing the Constitution and
the arguments made in its defense? Many reasons exist aside
from the direct impact history should have on specific legal
cases. Evaluating The Federalist’s origins and its arguments
forces us to reconsider our own basic values. The Federalist’s
authors astutely commented on issues obviously relevant to con-
stitutional interpretation; to ignore their arguments would be
provincial. Additionally, we can understand how our own views
are formed by intellectually and historically studying their ori-
gins,®° and can appreciate why and how changes in ideas have
taken place and how we are bound by history. We must be care-
ful not to dismiss the past. Complete disregard for the past
means that lawyers cannot significantly influence the future, and
the very process of law is threatened. By learning more about
Hamilton and Madison and by discovering their motivations, we
can understand their way of thinking. As Albert Furtwangler re-
cently observed, The Federalist’s greatest value may lie in its
civil tone.®s* With this perspective, we may be able to continue
Hamilton and Madison’s tradition of thoughtfully trying to pro-
tect both society and the individual.®®?

350. Oliver Wendell Holmes was well versed in legal history, but wrote that “the
present has a right to govern itself so far as it can.” O.W. HoLmes, CoLLECTED LEGAL
Parers 139 (1920). Even without being consciously incorporated into the law, history
inevitably binds us: “The past gives us our vocabulary and fixes the limits of our imagi-
nation . . . .” Id. Thus, history “sets us free and enables us to make up our own minds
dispassionately” about prior laws by destroying “inflated explanations.” Id. at 225. See,
e.g., J. MILLER, supra note 13, at 189-201.

Oscar Handlin stated that the historians’ duty is to record and preserve the truth as
best they can. O. HaNDLIN, TRUTH IN HISTORY 414-15 (1979).

351. A. FURTWANGLER, THE AUTHORITY OF PuBLIUS 148 (1984).

352. We cannot and should not ignore motivations when engaging in historical anal-
ysis. Even assuming its feasibility, the motive/intent distinction leads to distorted his-
tory. Although he was criticizing the theories of history which only present factual se-
quences or analyze economic motivations, philosopher Alfred Whitehead made the
following general observation:

Such history confines itself to abstract mythology. The variety of motives is

excluded. You cannot write the history of religious development without esti-

mate of the motive-power of religious belief. The history of the Papacy is not a

mere sequence of behaviours. It illustrates a mode of causation, which is de-

rived from a mode of thought.
AN. WHITEHEAD, MoDES OF THOUGHT 24-25 (1938).

David Potter traced most historical disagreements back to competing theories of
human motivations and causation:

When such writers give their various interpretation, they are in part disagree-

ing about their immediate subject, but perhaps to a greater degree they are

merely applying to it their disagreement about the nature of human

motivations.
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Appendix A

This appendix lists cases that cite the following historical
works: a) Story’s Commentaries; b) Kent’s Commentaries; c)
Rawle’s works; d) Fiske’s The Critical Period in American His-
tory; e) Cooley’s Constitutional Limitations; f) Curtis’ work; g)
Elliot’s Debates; h) Farrand’s Records; i) Hamilton’s Works; j)
Madison’s Papers; k) Warren’s The Supreme Court in United
States History; 1) Warren’s The Making of the Constitution.
These citations were obtained through a LEXIS search and thus
extend from 1925 through 1984. The time required to find fur-
ther citations from works prior to 1925 would not be justified by
the benefit of such a search.

A. Story’s Commentaries

Cases citing both The Federalist and Story’s Commentaries: Myers v. United
States, 272 U.S. 52, 150 (1926); id. at 208 (McReynolds, J., dissenting); O’Donoghue v.
United States, 289 U.S. 516, 531 (1933); Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S.
398, 427 n.7, 429 (1934); Principality of Monaco v. Mississippi, 292 U.S. 313, 323, 324 n.3
(1934); Baldwin v. G.A.F. Seelig, Inc.,, 294 U.S. 511, 522 (1935); Humphrey’s Exr v.
United States, 295 U.S. 602, 630 (1935); South Carolina State Highway Dep’t v. Barnwell
Bros., Inc., 303 U.S. 177, 186 (1938); United States v. Lovett, 328 U.S. 303, 314 (1946); id.
at 322 (Frankfurter, J., concurring); Ray v. Blair, 343 U.S. 214, 228 n.15 (1952); id. at 232
n.* (Jackson, J., dissenting); District of Columbia v. John R. Thompson Co., 346 U.S.
100, 109 (1953); Green v. United States, 356 U.S. 165, 209, 215 n.32 (1958) (Black, J.,
dissenting); Romero v. International Terminal Operating Co., 358 U.S. 354, 361 n.8, 362
n12 (1959); United States v. Brown, 381 U.S. 437, 441 n.9, 443 n.16 (1965); Griswold v.
Connecticut, 381 U.S. 479, 488 n.3 (1965) (Goldberg, J., concurring); id. at 520 n.15
(Black, J., dissenting); United States v. Johnson, 383 U.S. 169, 178 (1966); Duncan v.
Louisiana, 391 U.S. 145, 154 n.21 (1968); id. at 173 n.3 (Harlan, J., dissenting); Powell v.
McCormack, 395 U.S. 486, 537 n.69, 540 n.74 (1969); Oregon v. Mitchell, 400 U.S. 112,
119 n.2 (1970); id. at 290 (Stewart, J., concurring in part and dissenting in part); Furman
v. Georgia, 408 U.S. 238, 317 n.9 (1972) (Marshall, J., concurring); id. at 470 (Rehnquist,
J., dissenting); Michelin Tire Corp. v. Wages, Tax Comm’r, 423 U.S. 276, 285 n.4, 293
n.12 (1976); National League of Cities v. Usery, 426 U.S. 833, 857 n.1, 863 n.5 (1976)
(Brennan, J., dissenting); Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 442 n.5
(1977); United States Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 462 n.11, 463
n.14 (1978); Exxon Corp. v. Governor of Md., 437 U.S. 117, 142 (1978) (Blackmun, J.,
concurring in part and dissenting in part); Richmond Newspapers, Inc. v. Virginia, 448
U.S. 555, 579, 579 n.15 (1980); Nixon v. Fitzgerald, 457 U.S. 731, 749 (1982); id. at 772

If I may use my definition still further, the practice of historians in treat-

ing certain developments as resulting from prior circumstances or events

means that, as Carr has said, the study of history is inescapably the study of

causes.
D. Porrer, HisTorY AND AMERICAN SocieTy 18-19 (D. Fehrenbacher ed. 1973).

There is a vast amount of legal scholarship discussing motivation and intent. One
should begin with Ely, Legislative and Administrative Motivation in Constitutional
Law, 79 YaLe L.J. 1205 (1970).
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n.12 (White, J., dissenting); Immigration & Naturalization Serv. v. Chadha, 103 S. Ct.
2764, 2782, 2782 n.14 (1983).

Cases citing Story’s Commentaries without The Federalist: Frick v. Pennsylvania,
268 U.S. 473, 499 (1925); Gitlow v. People of N.Y., 268 U.S. 652, 666 n.9 (1925); Patton v.
United States, 281 U.S. 276, 297 (1930); Surplus Trading Co. v. Cook, 281 U.S. 647, 655
(1930); Graham v. Good-Cell, 282 U.S. 409, 430 n.17 (1931); United States v. Sprague,
282 U.S. 716, 732 (1931); Near v. Minnesota ex rel. Olson, 283 U.S. 697, 714 (1931);
Powell v. Alabama, 287 U.S. 45, 70 (1932); Board of Trustees v. United States, 289 U.S.
48, 58 (1933); Williams v. United States, 289 U.S. 553, 573 (1933); Dimick v. Schiedt, 293
U.S. 474, 485 (1935); Continental Ill. Nat’l Bank & Trust Co. v. Chicago, R.I. & Pac. Ry.,
294 U.S. 648, 668 (1935); Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 587
n.17 (1935); United States v. Butler, 297 U.S. 1, 64 n.11 (1936); Ashwander v. Tennessee
Valley Auth., 297 U.S. 288, 331 (1936); Carter v. Carter Coal Co., 298 U.S. 238, 326
(1936) (Cardozo, J., dissenting in part and concurring in part); Ashton v. Cameron
County Water Improvement Dist. No. One., 298 U.S. 513, 537 (1936) (Cardozo, J., dis-
senting); United States v. Wood, 299 U.S. 123, 137 (1936); United States v. Curtiss-
Wright Export Corp., 299 U.S. 304, 317 n.1 (1936); Cincinnati Soap Co. v. United States,
301 U.S. 308, 321 (1937); James v. Dravo Contracting Co., 302 U.S. 134, 147 (1937); Mul-
ford v. Smith, 307 U.S. 38, 48 n.19 (1939); United States v. Miller, 307 U.S. 174, 182 n.3
(1939); United States v. Darby, 312 U.S. 100, 124 (1941); Williams v. North Carolina, 325
U.S. 226, 228 n.3 (1945); United States v. Alcea Band of Tillamooks, 329 U.S. 40, 58
(1946) (Reed, J., dissenting); Adamson v. California, 332 U.S. 46, 116 (1947) (Black, J.,
dissenting—Appendix); Caldarola v. Eckert, 332 U.S. 155, 157 (1947); H.P. Hood & Sons,
Inc. v. Du Mond, 336 U.S. 525, 533 (1949); Carlson v. Landon, 342 U.S. 524, 558 (1952)
(Black, J., dissenting); Mazer v. Stein, 847 U.S. 201, 207 n.5 (1954); United States ex rel.
Toth v. Quarles, 350 U.S. 11, 23 n.22 (1955); Green v. United States, 355 U.S. 184, 203
(1957) (Frankfurter, J., dissenting); Crooker v. California, 357 U.S. 433, 439 (1958); Mc-
Gowan v. Maryland, 366 U.S. 420, 441 (1961); Culombe v. Connecticut, 367 U.S. 568, 582
n.24 (1961); Washington v. Texas, 388 U.S. 14, 19 n.12 (1967); Chandler v. Judicial Coun-
cil, 398 U.S. 74, 96 (1970) (Harlan, J., concurring); Johnson v. Louisiana, 406 U.S. 356,
371 n.7 (1972) (Powell, J., concurring); Apodaca v. Oregon, 406 U.S. 404, 415 (1972)
(Stewart, J. dissenting); Colgrove v. Battin, 413 U.S. 149, 155 n.9 (1973); Monell v. De-
partment of Social Servs., 436 U.S. 658, 687 n.46 (1978); Crist v. Bretz, 437 U.S. 28, 33
(1978); Leo Sheep Co. v. United States, 440 U.S. 668, 672 n.4 (1979); Hutchinson v.
Proxmire, 443 U.S. 111, 128 n.13 (1979); Gannett Co. v. Depasquale, 443 U.S. 368, 427
(1979) (Blackmun, J., concurring in part and dissenting in part); Brown v. Glines, 444
U.S. 348, 363 (1980) (Brennan, J., dissenting); United States v. Ptasynski, 42 U.S. 74, 81
(1983); Marsh v. Chambers, 103 S. Ct. 3330, 3348 n.33 (1983) (Brennan, J., dissenting);
Lynch v. Donnelly, 104 S. Ct. 1355, 1361 (1984).

B. Kent’s Commentaries

Cases citing The Federalist and Kent’s Commentaries: Myers v. United States, 272
U.S. 52, 136-37, 149 (1926); O’Malley v. Woodrough, 307 U.S. 277, 285-86 (1939) (Butler,
dJ., dissenting); Reid v. Covert, 354 U.S. 1, 10 n.13 (1957); Oregon v. Mitchell, 400 U.S.
112, 164 n.15 (1970); id. at 290 (Stewart, J., dissenting); United States Steel Corp. v.
Multistate Tax Comm’n, 434 U.S. 452, 462 nn.11-12 (1978); United States v. Will, 449
U.S. 200, 218, 221 (1980).

Cases citing Kent’s Commentaries without The Federalist: McGrain v. Daugherty,
273 U.S. 135, 161 n.14 (1927); Maul v. United States, 274 U.S. 501, 511 (1927); Black &
White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518,
530 (1928); Surplus Trading Co. v. Cook, 281 U.S. 647, 657 (1930); Graham v. Good-Cell,
282 U.S. 409, 430 n.17 (1931); Near v. Minnesota ex rel. Olson, 283 U.S. 697, 735 (1931)
(Butler, J., dissenting); Factor v. Laubenheimer, 290 U.S. 276, 287 (1933); Detroit Trust
Co. v. The Thomas Barlum, 293 U.S. 21, 42 (1934); Hamilton v. Regents of the Univ. of
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Cal., 293 U.S. 245, 261 (1934); Nye v. United States, 313 U.S. 33, 48 (1941); C.J. Hendry
Co. v. Moore, 318 U.S. 138, 152 (1943); Fred Fisher Music Co. v. M. Witmark & Sons,
318 U.S. 643, 651-52 (1943); United States v. Causby, 328 .S, 256, 261 n.5 (1946); Col-
grove v. Green, 328 U.S. 549, 553 (1946); Cleveland v. United States, 329 U.S. 14, 18
(1946); United States v. California, 332 U.S. 19, 33 n.16 (1947); Sherrer v. Sherrer, 334
U.S. 343, 361 (1948) (Frankfurter, J., dissenting); Standard Oil Co. v. United States, 340
U.S. 54, 58 n.6 (1950); United States v. Caltex, Inc., 344 U.S. 149, 154 n.6 (1952); Garner
v. Teamsters Local 776, 346 U.S. 485, 496 n.19 (1953); Armstrong v. Armstrong, 350 U.S.
568, 579 n.3 (1956) (Black, J., concurring); Kossick v. United Fruit Co., 365 U.S. 731, 735
n.4 (1961); Montana v. Kennedy, 366 U.S. 308, 312 (1961); Zschernig v. Miller, 389 U.S.
429, 453 n.16 (1968) (Harlan, J., concurring); Labine v. Vincent, 401 U.S. 532, 554 n.20
(1971) (Brennan, J., dissenting); Juidice v. Vail, 430 U.S. 327, 335 n.11 (1977); Douglas v.
Seacoast Prods., Inc., 431 U.S. 265, 279 n.13 (1977); Monell v. Department of Social
Servs., 436 U.S. 658, 689 n.51 (1978); Parham v. J.R., 442 U.S. 584, 602 (1979); Washing-
ton v. Washington State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 678
n.23 (1979); Rogers v. Lodge, 458 U.S. 613, 638 n.16 (1982) (Stevens, J., dissenting);
Idaho ex rel. Evans v. Oregon, 103 S. Ct. 2817, 2826 (1983) (O’Connor, J., dissenting).

C. Rawle’s Works

Cases citing The Federalist and Rawle’s works: O’Donoghue v. United States, 289
U.S. 516, 531, 532 (1933); School Dist. of Abington Township v. Schempp, 374 U.S. 203,
240 n.8, 253 n.17 (1963) (Brennan, J., concurring).

Cases citing Rawle’s works without The Federalist: Near v. Minnesota ex rel. Olson,
283 U.S. 697, 734 n.2 (1931) (Butler, J., dissenting); McElroy v. United States ex rel.
Guagliardo, 361 U.S. 281, 284 n.3 (1960).

D. Fiske’s The Critical Period in American History

The Federalist and Fiske were cited in Home Bldg. & Loan Ass’n v. Blaisdell, 290
U.S. 398, 427 n.7 (1934). Cases citing Fiske’s The Critical Period in American History
without The Federalist: Independent Warehouses, Inc. v. Scheele, 331 U.S. 70, 94 (1947)
(Jackson, J., dissenting); H.P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 533 (1949);
Engel v. Vitale, 370 U.S. 421, 429 n.11 (1962).

E. Cooley’s Constitutional Limitations

Cases citing The Federalist and Cooley’s Constitutional Limitations: Myers v.
United States, 272 U.S. 52, 183-84, 218 (1926) (McReynolds, J., dissenting); Home Bldg.
& Loan Ass’n, 290 U.S. 398, 427 n.7 (1934); id. at 452-53 (Sutherland, J., dissenting);
United States v. Lovett, 328 U.S. 303, 314 (1946); id. at 322 (Frankfurter, J., concurring);
School Dist. of Abington Township v. Schempp, 374 U.S. 203, 240 n.8, 259 n.24 (1963)
(Brennan, J., concurring); United States v. Brown, 381 U.S. 437, 443 n.16, 446 n.19
(1965); Oregon v. Mitchell, 400 U.S. 112, 210-11 (1970) (Harlan, J., dissenting); id. at
266-67 (Brennan, J., dissenting); Furman v. Georgia, 408 U.S. 238, 383 n.5 (1972) (Bur-
ger, C.J., dissenting); id. at 470 (Rehnquist, J., dissenting).

Cases citing Cooley’s Constitutional Limitations without The Federalist: McGrain
v. Daugherty, 273 U.S. 135, 161 n.15 (1927); Tumey v. Ohio, 273 U.S. 510, 522 (1927);
Williams v. Standard Oil Co., 278 U.S. 235, 242 (1928); Posados v. Warner, Barnes & Co.,
279 U.S. 340, 344 (1929); United States v. Sprague, 282 U.S. 716, 732 (1931); Near v.
Minnesota ex rel. Olson, 283 U.S. 697, 734 n.2 (1931) (Butler, J., dissenting); Nathanson
v. United States, 290 U.S. 41, 46 (1931); Grosjean v. American Press Co., 297 U.S. 233,
249.50 (1936); Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 345 (1936) (Brandeis,
J., concurring); West Coast Hotel Co. v. Parrish, 300 U.S. 379, 404 (1937) (Sutherland, J.,
dissenting); United States v. Miller, 307 U.S. 174, 182 n.3 (1939); Paramino Lumber Co.
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v. Marshall, 309 U.S. 370, 380 n.23 (1940); Goldman v. United States, 316 U.S. 129, 140
n.7 (1942) (Murphy, J., dissenting); Murdock v. Pennsylvania, 319 U.S. 105, 127 n.13
(1943) (Reed, J., dissenting); Ashcraft v. Tennessee, 322 U.S. 143, 155 n.10 (1944); NLRB
v. A.J. Tower Co., 329 U.S. 324, 331-32 (1946); Everson v. Board of Educ., 330 U.S. 1, 14
n.16 (1947); In re Oliver, 333 U.S. 257, 270 n.25 (1948); Armstrong v. Armstrong, 350
U.S. 568, 579 n.4 (1956) (Black, J., concurring); United States v. UAW-CIO, 352 U.S.
567, 590 n.4 (1957); Hanson v. Denckla, 357 U.S. 235, 249 n.21 (1958); Crooker v. Califor-
nia, 357 U.S. 433, 439 (1958); Monroe v. Pape, 365 U.S. 167, 210 n.12 (1961) (Frank-
furter, J., dissenting); Ferguson v. Georgia, 365 U.S. 570, 580 (1961); Culombe v. Con-
necticut, 367 U.S. 568, 582 n.24 (1961); Wood v. Georgia, 370 U.S. 375, 392 (1962); New
York Times Co. v. Sullivan, 376 U.S. 254, 276 (1964); Estes v. Texas, 381 U.S. 532, 542
(1965); Curtis Publishing Co., v. Butts, 388 U.S. 130, 150 (1967); Gertz v. Robert Welch,
Inc., 418 U.S. 323, 381 (1974) (White, J., dissenting); Bigelow v. Virginia, 421 U.S. 809,
829 (1975); Elrod v. Burns, 427 U.S. 347, 374 n.29 (1976); Monell v. Department of Social
Servs., 436 U.S. 658, 679 n.39 (1978); Crist v. Bretz, 437 U.S. 28, 46 n.10 (1978) (Powell,
d., dissenting); Gannett Co. v. Depasquale, 443 U.S. 368, 382 n.9 (1979); Payton v. New
York, 445 U.S. 573, 598 n.45 (1980).

F. Curtis’ Work

Cases citing The Federalist and Curtis’ work: Home Bldg. & Loan Ass’n v. Blaisdell,
290 U.S. 398, 427 n.7 (1934); id. at 457 n.2 (Sutherland, J., dissenting); Baldwin v. G.A.F.
Seelig, Inc., 294 U.S. 511, 522 (1935); South Carolina State Highway Dep’t v. Barnwell
Bros., Inc., 303 U.S. 177, 186 (1938); Polar Ice Cream & Creamery Co. v. Andrews, 375
U.S. 361, 374 (1964).

Cases citing Curtis’ work without The Federalist: The Pocket Veto Case, 279 U.S.
655, 683 (1929); Williams v. Florida, 399 U.S. 78, 96 n.42 (1970).

G. Elliot’s Debates

Cases citing The Federalist and Elliot’s Debates: Home Bldg. & Loan Ass’n v. Blais-
dell, 290 U.S. 398, 427 nn.6-7 (1934); Principality of Monaco v. Mississippi, 292 U.S. 313,
323, 324 (1934); Richfield Oil Corp. v. State Bd. of Equalization, 329 U.S. 69, 76 n.3
(19486); National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 632 n.9, 635
(1949) (Vinson, C.J., dissenting); District of Columbia, v. John R. Thompson Co., 346
U.S. 100, 109, 110 (1953); Reid v. Covert, 354 U.S. 1, 9 n.12, 10 n.13 (1957); Draper v.
United States, 358 U.S. 307, 317, 320 (1959) (Douglas, J., dissenting); Romero v. Interna-
tional Terminal Operating Co., 358 U.S. 354, 361 n.8 (1959); id. at 394 n.5 (Brennan, J.,
dissenting in part and concurring in part); Kinsella v. United States ex rel. Singleton,
361 U.S. 234, 268 nn.16 & 18 (1960) (Whittaker, J., concurring in part and dissenting in
part); Baker v. Carr, 369 U.S. 186, 303 n.38, 308 n.72 (1962) (Frankfurter, J., dissenting);
Wesberry v. Sanders, 376 U.S. 1, 15 n. 39 (1964); id. at 38 n.31 (Harlan, J., dissenting);
Singer v. United States, 380 U.S. 24, 31 (1965); United States v. Johnson, 383 U.S. 169,
1717, 178 (1966); O’Callahan v. Parker, 395 U.S. 258, 277, 277 n.2 (1969) (Harlan, J., dis-
senting); Powell v. McCormack, 395 U.S. 486, 502 n.19, 540 n.74 (1969); Oregon v. Mitch-
ell, 400 U.S. 112, 120 n.2 (1970); id. at 210 (Harlan, J., dissenting); Furman v. Georgia,
408 U.S. 238, 259 (1972) (Brennan, J., concurring); id. at 466 (Rehnquist, J., dissenting);
Edelman v. Jordan, 415 U.S. 651, 661 n.9 (1974); United States v. Richardson, 418 U.S.
166, 178 n.11 (1976); id. at 193 (Powell, J., concurring); National League of Cities v.
Usery, 426 U.S. 833, 857 n.1, 863 n.5 (1976) (Brennan, J., dissenting); Nevada v. Hall,
440 U.S. 410, 419 n.16 (1979); Federal Energy Regulatory Comm’n v. Mississippi, 456
U.S. 742, 784 n.13, 792 (1982) (O’Connor, J., concwrring in part and dissenting in part);
Nixon v. Fitzgerald, 457 U.S. 731, 772 n.12, 774 n.15 (1982) (White, J., dissenting); Equal
Employment Opportunity Comm’n v. Wyoming, 460 U.S. 226, 249 n.8 (1983) (Stevens,
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J., concurring); id. at 268 n.3 (Powell, J., dissenting); Immigration & Naturalization Serv.
v. Chadha, 103 S. Ct. 2764, 2783 (1983); id. at 2800 n.17 (White, J., dissenting).

Cases citing Elliot’s Debates without The Federalist: United States v. Belmont, 301
U.S. 324, 331 (1937); James v. Dravo Contracting Co., 302 U.S. 134, 142 (1937); Cham-
bers v. Florida, 309 U.S. 227, 236 n.9 (1940); United States v. Darby, 312 U.S. 100, 124
(1941); Murdock v. Pennsylvania, 319 U.S. 105, 122 n.4 (1943); Ashcraft v. Tennessee,
322 U.S. 143, 154 n.9 (1944); Beauharnais v. Illinois, 343 U.S. 250, 257 n.6 (1952); Lum-
bermen’s Mut. Casualty Co. v. Elbert, 348 U.S. 48, 54 (1954) (Frankfurter, J., concur-
ring); United States ex rel. Toth v. Quarles, 350 U.S. 11, 38 n.18 (1955) (Reed, J., dis-
senting); Ullmann v. United States, 350 U.S. 422, 448 (1956) (Douglas, J., dissenting);
Roth v. United States, 354 U.S. 476, 488 n.22 (1957); McGowan v. Maryland, 366 U.S.
420, 439 n.16 (1961); Torcaso v. Watkins, 367 U.S. 488, 488 n.10 (1961); Culombe v. Con-
necticut, 367 U.S. 568, 581 n.23 (1961); England v. Louisiana State Bd. of Medical Exam-
iners, 375 U.S. 411, 428 (1964) (Douglas, J., concurring); New York Times Co. v. Sulli-
van, 376 U.S. 254, 274 (1964); Reynolds v. Sims, 377 U.S. 533, 591 n.4 (1964) (Harlan, J.,
dissenting); City of Greenwood v. Peacock, 384 U.S. 808, 840 n.2 (1966) (Douglas, J.,
dissenting); Time, Inc. v. Hill, 385 U.S. 374, 389 (1967); Warden, Md. Penitentiary v.
Hayden, 387 U.S. 294, 316 (1967) (Douglas, J., dissenting); Goldberg v. Kelly, 397 U.S.
254, 273 n.4 (1970) (Black, J., dissenting); California v. Green, 399 U.S. 149, 175 n.7
(1970) (Harlan, J., concurring); Time, Inc. v. Pape, 401 U.S. 279, 290 (1971); Columbia
Broadecasting Sys. v. Democratic Nat’l Comm., 412 U.S. 94, 157 (1973) (Douglas, J., con-
curring); Colgrove v. Battin, 413 U.S. 149, 155 n.8 (1973); United States v. Matlock, 415
U.S. 164, 181 n.1 (1974) (Douglas, J., dissenting); Gertz v. Robert Welch, Inc., 418 U.S.
323, 340 (1974); Gregg v. Georgia, 428 U.S. 153, 170 n.17 (1976); Ingraham v. Wright, 430
U.S. 651, 666 n.35 (1977); Parklane Hosiery Co. v. Shore, 439 U.S. 322, 342 n.8 (1979)
(Rehnquist, J., dissenting); Gannett Co. v. Depasquale, 443 U.S. 368, 426 (1979) (Black-
mun, J., concurring in part and dissenting in part); Rummel v. Estelle, 445 U.S. 263, 287
n.1 (1980) (Powell, J., dissenting); Pension Benefit Guar. Corp. v. R.A. Gray & Co., 104
S. Ct. 2709, 2720 n.9 (1984).

H. Farrand’s Records

Cases citing The Federalist and Farrand’s Records: Myers v. United States, 272 U.S.
52, 110, 136-37 (1926); Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S. 398, 427 nn.6 & 7
(1934); Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 511, 522 (1935); South Carolina State
Highway Dep’t v. Barnell Bros., Inc., 303 U.S. 177, 186 (1938); Cramer v. United States,
325 U.S. 1, 22 (1945); id. at 76 (Douglas, J., dissenting); Richfield Oil Corp. v. State Bd.
of Equalization, 329 U.S. 69, 76 nn.2 & 3 (1946); National Mut. Ins. Co. v. Tidewater
Transfer Co., 337 U.S. 582, 591 (1949); id. at 621 n.16 (Rutledge, J., concurring); Reid v.
Covert, 354 U.S. 1, 10 n.13, 17 n.31 (1957); Romero v. International Terminal Operating
Co., 358 U.S. 354, 361 n.8 (1959); Youngstown Sheet & Tube Co. v. Bowers, 358 U.S. 534,
556 n.2 (1959) (Frankfurter, J., dissenting); Baker v. Carr, 369 U.S. 186, 261 n.10 (1962)
(Clark, dJ., concurring); id. at 303 n.38 (Frankfurter, J., dissenting); Glidden Co. v. Zda-
nok, 370 U.S. 530, 551 (1962); School Dist. of Abington Township v. Schempp, 374 U.S.
203, 240 n.8, 255 n.19 (1963) (Brennan, dJ., concurring); Polar Ice Cream & Creamery Co.
v. Andrews, 375 U.S. 361, 374 (1964); Wesberry v. Sanders, 376 U.S. 1, 9 n.12, 15 n.39
(1964); Singer v. United States, 380 U.S. 24, 31 (1965); Griswold v. Connecticut, 381 U.S.
479, 488 n.3 (1965) (Goldberg, J., concurring); id. at 513 n.6 (Black, J., dissenting);
United States v. Johnson, 383 U.S. 169, 177, 178-79 (1966); Bond v. Floyd, 385 U.S. 116,
135 n.13 (1966); Flast v. Cohen, 392 U.S. 83, 130 nn.19 & 20 (1968) (Harlan, J., dissent-
ing); Williams v. Rhodes, 393 U.S. 23, 44, 44 n.3 (1968) (Harlan, dJ., concurring);
O’Callahan v. Parker, 395 U.S. 258, 277, 277 n.2 (1969) (Harlan, J., dissenting); Powell v.
McCormack, 395 U.S. 486, 540 n.74 (1969); id. at 551 n.2 (Douglas, J., concurring); Ore-
gon v. Mitchell, 400 U.S. 112, 289 n.1, 290 (1970) (Stewart, J., concurring in part and
dissenting in part); Laird v. Tatum, 408 U.S. 1, 18 n.3, 21 n.6 (1972) (Douglas, J., dis-
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senting); United States v. Richardson, 418 U.S. 166, 178 n.11 (1974); id. at 193 (Powell,
J., concurring); Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 232, 232
n.2 (1974) (Douglas, J., dissenting); United States v. Nixon, 418 U.S. 683, 704-05, 705
n.15 (1974); Schick v. Reed, 419 U.S. 256, 262 n.5, 263 n.6 (1974); Michelin Tire Corp. v.
Wages, Tax Comm’r, 423 U.S. 276, 283, 285 n.4 (1976); Buckley v. Valeo, 424 U.S. 1, 120
n.159, 129 n.166 (1976); Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 442 n.5, 447
n.11 (1977); United States Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 461 n.11
(1978); Department of Revenue v. Association of Wash. Stevedoring Cos., 435 U.S. 734,
754 n.19, 760 (1978); Japan Line, Ltd. v. County of Los Angeles, 441 U.S. 434, 448 n.12
(1979); United States v. Will, 449 U.S. 200, 220 (1980); Railway Labor Executives Ass'n
v. Gibbons, 455 U.S. 457, 466, 472 n.13 (1982); Nixon v. Fitzgerald, 457 U.S. 731, 771 n.7,
772 n.12 (1982) (White, J., dissenting); Northern Pipeline Constr. Co. v. Marathon Pipe
Line Co., 458 U.S. 50, 57, 60 n.11 (1982); Equal Employment Opportunity Comm’n v.
Wyoming, 460 U.S. 226, 267 n.2, 268 n.3 (1983) (Powell, J., dissenting); Immigration &
Naturalization Serv. v. Chadha, 103 S. Ct. 2764, 2782, 2782 n.14 (1983).

Cases citing Farrand’s Records without The Federalist: In re Philip Grossman, 267
U.S. 87, 112 (1925); Bradford Elec. Light Co. v. Clapper, 286 U.S. 145, 155 n.3 (1932);
Murdock v. Pennsylvania, 319 U.S. 105, 122 n.3 (1943) (Reed, J. dissenting); Williams v.
North Carolina, 325 U.S. 226, 229 (1945); Prudential Ins. Co. v. Benjamin, 328 U.S, 408,
419 n.17 (1946); United States v. Congress of Indus. Orgs., 335 U.S. 106, 124 n.1 (1948)
{(Frankfurter, J., concurring); H.P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 534
(1949); National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 591 (1949);
Hughes v. Fetter, 341 U.S. 609, 615 (1951) (Frankfurter, J., dissenting); Kawakita v.
United States, 343 U.S. 717, 733 (1952); Schneider v. Rusk, 377 U.S. 163, 170 (1964)
(Clark, J., dissenting); Harper v. Virginia Bd. of Elections, 383 U.S. 663, 685 n.9 (1966)
(Harlan, J., dissenting); Williams v. Florida, 399 U.S. 78, 94 n.35 (1970); Colgrove v.
Battin, 413 U.S. 149, 153 n.8 (1973); Cousins v. Wigoda, 419 U.S. 477, 494 n.1 (1975)
(Rehnquist, J., concurring); Austin v. New Hampshire, 420 U.S. 656, 661 n.5 (1975);
Houchins v. KQED, Inc., 438 U.S. 1, 34 n.25 (1978) (Stevens, J., dissenting); Parklane
Hosiery Co. v. Shore, 439 U.S. 322, 341 n.6 (1979) (Rehnquist, J., dissenting); Orr v. Orr,
440 U.S. 268, 290 n.1 (1979) (Rehnquist, J., dissenting); Zobel v. Williams, 457 U.S. 55,
79 (1982) (O’Connor, J., concurring); United States v. Ptasynski, 462 U.S. 74, 80 n.10
(1983); Marsh v. Chambers, 103 S. Ct. 3330, 3333 n.6 (1983).

I. Hamilton’s Works

Cases citing The Federalist and Hamilton’s Works: Myers v. United States, 272
U.S. 52, 136-39 (1926); United States v. Southeastern Underwriters Ass’n, 322 U.S. 533,
539 n.9 (1944); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 682 n.26, 684 n.31
(1952) (Vinson, J., dissenting); School Dist. of Abington Township v. Schempp, 374 U.S.
203, 237 n.8, 240 n.8 (1963) (Brennan, J., concurring); Wesberry v. Sanders, 376 U.S. 1,
15 nn.38 & 39 (1964).

Cases citing Hamilton’s Works without The Federalist: Perry v. United States, 294
U.S. 330, 352 n.2 (1935) (McReynolds, J., dissenting); New York ex rel Cohn v. Graves,
300 U.S. 308, 309 (1937); Speiser v. Randall, 357 U.S. 513, 533-34 (1958) (Douglas, J.,
concurring). :

J. Madison’s Papers

Cases citing The Federalist and Madison’s papers: Steward Mach. Co. v. Davis, 301
U.S. 548, 606 (1937) (McReynolds, J., dissenting); Reid v. Covert, 354 U.S. 1, 8 n.8, 10
n.13 (1957). Madison’s papers were cited without The Federalist in Baldrige v. Shapiro,
455 U.S. 345, 354 n.9 (1982).
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K. Warren’s The Supreme Court in United States History

Cases citing The Federalist and The Supreme Court in United States History: My-
ers v. United States, 272 U.S. 52, 184, 218 n* (1926) (McReynolds, J., dissenting); Home
Bldg. & Loan Ass’n v. Blaisdell, 290 U.S. 398, 427 n.7, 431 n.11 (1934); Cramer v. United
States, 325 U.S. 1, 26 n.38 (1945); id. at 75-76 (Douglas, J., dissenting); Duncan v.
Kahanamoku, 327 U.S. 304, 324 n.22 (1946); id. at 325 (Murphy, J., concurring); Baker v.
Carr, 369 U.S. 186, 215 n.43 (1962); id. at 303 n.38 (Frankfurter, J., dissenting); Employ-
ees of the Dep’t of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411
U.S. 279, 292 n.7 (1973) (Marshall, J., concurring); Edelman v. Jordan, 415 U.S. 651, 660,
661 n.9 (1974).

Cases citing The Supreme Court in United States History wihtout The Federalist:
County of Spokane v. United States, 279 U.S. 80, 89 (1929); Erie R.R. v. Tompkins, 304
U.S. 64, 74 n.8 (1938); Adamson v. California, 332 U.S. 46, 76 n.6 (1947) (Black, J., dis-
senting); Williams v. Lee, 358 U.S. 217, 219 n.3 (1959); Clay v. Sun Ins. Office Ltd., 363
U.S. 207, 223 n.19 (1960) (Black, J., dissenting); Cohen v. Hurley, 366 U.S. 117, 150
(1961) (Douglas, J., dissenting); Engel v. Vitale, 370 U.S. 421, 466 n.1 (1962) (Stewart, J.,
dissenting); Fay v. Noia, 372 U.S. 391, 415-16 (1963); Swift & Co. v. Wickham, 382 U.S.
111, 117 n.10 (1965); Choctaw Nation v. Oklahoma, 397 U.S. 620, 638 n.3 (1970) (Doug-
las, J., concurring); Douglas v. Seacoast Prods., Inc., 431 U.S. 265, 279 n.15 (1977).

L. Warren’s The Making of the Constitution

Cases citing The Federalist and The Making of the Constitution: Home Bldg. &
Loan Ass’n v. Blaisdell, 280 U.S. 398, 427 nn.6 & 7 (1934); Reid v. Covert, 354 U.S. 1, 10
n.13, 30 n.54 (1957); Romero v. International Terminal Operating Co., 358 U.S. 354, 361
n.8 (1959); id. at 394 n.5 (Brennan, J., dissenting in part and concurring in part); Banco
Nacional de Cuba v. Sabbatino, 376 U.S. 398, 451 n.12 (1964) (White, J., dissenting);
Bond v. Floyd, 385 U.S. 116, 135 n.13 (1966); Powell v. McCormack, 395 U.S. 486, 530
n.58, 540 n.74 (1969); United States v. Nixzon, 418 U.S. 683, 705 n.15, 708 n.17 (1974);
Buckley v. Valeo, 424 U.S. 1, 120 n.159 (1976); id. at 274 n.21 (White, J., concurring in
part and dissenting in part); Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 442
n.5, 447 n.11 (1977); Federal Energy Regulatory Comm’n v. Mississippi, 456 U.S. 742,
791, 794 n.32 (1982) (0O’Connor, J., concurring in part and dissenting in part).

Cases citing The Making of the Constitution without The Federalist: H.P. Hood &
Sons, Inc. v. Du Mond, 336 U.S. 525, 533 (1949); Houchins v. KQED, Inc., 438 U.S. 1, 34
n.25 (1978) (Stevens, J., dissenting); United States v. Ptasynski, 462 U.S. 74, 81 (1983).
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