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the performance prejudiced the defendant.?® Key features of each
part of this test clash with the possible long-term perceptual and
behavioral effects of childhood abuse.?!

a. Deficient Performance

The indicia for evaluating whether counsel’s performance was
deficient focus on two factors: the information the defendant
provided his attorney during the investigation of mitigating evidence,
and the attorney’s strategy for presenting the case for mitigation.
Under Strickland, if the defendant gave the attorney reason to
believe that certain avenues of investigation would be “fruitless or
even harmful,” the attorney’s failure to pursue that course will not be
considered unreasonable.?? Similarly, counsel’s performance will not
be deemed deficient if the mitigating evidence investigated and
presented on post-conviction is inconsistent with the trial attorney’s
punishment-phase strategy.”® :

These two factors are problematic when the defendant was
physically abused as a child and suffered long-term psychological and

290. See id. at 687. Deficient performance “requires showing that counsel made errors
so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by
the Sixth Amendment.” Id. Prejudice “requires showing that counsel’s errors were so
serious as to deprive the defendant of a fair trial, a trial whose result is reliable.” Id. To
establish prejudice the defendant must show “that there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceedings would have been
different. A reasonable probability is a probability sufficient to undermine confidence in
the outcome.” Id. at 694.

291. The Strickland test has been extensively criticized, especially as it is applied in
death penalty cases. See, e.g., Bright, supra note 219, at 1857-66 (analyzing cases showing
Strickland permits ineffective assistance of counsel); William S. Geimer, A Decade of
Strickland’s Tin Horn: Doctrinal and Practical Undermining of the Right to Counsel, 4
WM. & MARY BILL RTS. J. 91, 92-160 (1995) (arguing that Strickland has corrupted not
only the evaluation of counsel’s performance also but other components of the criminal
justice system such as the harmless error doctrine and ethical standards governing
attorney conduct); Kreitzberg, supra note 202, at 486, 499-506 (arguing that Strickland is
largely to blame for the failure of the criminal justice system to ensure that the death
penalty is constitutionally applied because Strickland ignored “the special nature of capital
cases ... and hindered the assurance of effective legal representation”); Ivan K. Fong,
Note, Ineffective Assistance of Counsel at Capital Sentencing, 39 STAN L. REV. 461, 463
(1987) (contending that Strickland does not emsure effective assistance of counsel to
defendants at the punishment phase of death penalty cases); Note, The Eighth Amendment
and Ineffective Assistance of Counsel in Capital Trials, 107 HARV. L. REV. 1923, 1930-33
(1994) (arguing that Strickland imposes too high a standard). This Part builds on that
criticism by examining how the test for ineffective assistance of counsel interfaces with
one aspect of a death penaity case—the failure to investigate and present mitigating
evidence of childhood abuse.

292. Strickland, 466 U.S. at 691.

293. See Burger v. Kemp, 483 U.S. 776, 788-95 (1987).
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behavioral effects. Relying on the defendant to tell his attorney the
relevant sources of investigation assumes that the defendant
accurately understands the scope of mitigating evidence and that he
is able and willing to identify those aspects of his past which fit that
scope.®®® This assumption belies the capacities of many defendants
facing the death penalty,”® but it is particularly troublesome with a
defendant who was abused as a child. This defendant may believe
that certain avenues of investigation are fruitless or harmful because
his understanding of mitigating evidence is that it consists of only
positive information about his background or character.®® While a
history of childhood abuse is certainly mitigating, it does not qualify
as “good” information?” Thus, the defendant may not disclose his
history, or may tell his attorney not to contact family members or
others who know about the abuse, because he believes it will not help
his case.”® Furthermore, a defendant who was abused as a child may
not be aware who knew about the abuse, such as teachers, and so may
wrongly inform his attorney that he does not know anyone who can
assist the investigation.?” Similarly, a defendant who denies a history
of abuse will not provide relevant information to his attorney.*®
When an attorney is permitted to rely on her client to inform the

294. See supra notes 231-40 and accompanying text (identifying reasons, related to
childhood abuse, that a defendant may be unable or unwilling to talk about his history).

295. See White, supra note 16, at 337 & n.84 (noting that assumptions made about a
defendant’s ability to have a helpful relationship with counsel were “dubious in 1984” and
are “patently incorrect today™); see also Mello, supra note 124, at 919 n.162 (describing
characteristics of most men on death row as “illiterate, retarded, and/or mentally ill”);
Naftali Bendavid, Death Row Appeals Lawyers Sought: Chicago Firm’s Suit Challenges
System, CHI. TRIB., Aug. 22, 1997, § 1, at 4 (reporting that a recent study of Mississippi
defendants on death row found that 32% were at least borderline mentally retarded).

296. See, e.g., Burger, 483 U.S. at 813 (Blackmun, J., dissenting) (noting that the
attorney asked the defendant who could say “ ‘anything good about him’ ” (quoting the
Trial App. at 51)); Mathis v. Zant, 704 F. Supp. 1062, 1066 (N.D. Ga. 1989) (speculating
that counsel may have thought only “‘good’ details” were mitigating), vacated and
remanded, 975 F.2d 1493 (11th Cir. 1992).

297. See Burger, 483 U.S. at 820 (Powell, J., dissenting) (“[T]his Court’s decisions
emphasize that mitigating evidence is not necessarily ‘good.” Factors that mitigate an
individual defendant’s moral culpability ‘ste[m] from the diverse frailties of human kind.” ”
(second alteration in original) (quoting Woodson v. North Carolina, 428 U.S. 280, 304
(1976) (opinion of Stewart, Powell, and Stevens, JJ.))).

298. See supra notes 234-37 and accompanying text (discussing the reasons why a
defendant may not reveal his childhood abuse).

299. See supra note 239 (citing cases where the defendant was not aware of
corroborating state agency records).

300. See supra note 234 and accompanying text (discussing reasons why a defendant
may deny a history of childhood abuse). The defendant’s family may also deny that the
defendant was abused. See supra note 238 (citing examples of families denying the
defendant’s abuse and psychological explanations for same).
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scope of the mitigation investigation, a grave likelihood exists that
she will not discover mitigating evidence of childhood abuse.* It is
unconscionable that the constitutional standard for an acceptable
level of attorney performance in a death penalty case should
countenance conduct that is so likely to result in an ineffectual
investigation. Some courts recognize that the attorney’s duty to
investigate is not limited by a client’s instructions or knowledge but
also includes locating witnesses and information even though the
client resists, as well as talking to the client about why he does not
want family members contacted.®® Yet, unless this comprehensive
duty to investigate is required in every case, a defendant who
suffered childhood abuse too often will be put at risk by an attorney
who does not conduct the necessary investigation to ensure that the
jury hears relevant and available mitigating evidence.

301. See Gardner v. Dixon, No. 91-4010, 1992 U.S. App. LEXIS 12971, at *14-*19 (4th
Cir. June 4, 1992) (noting that the attorney did not look for sources of information beyond
the mother and father, whom the defendant told him not to contact, except for an uncle
whom the attorney described as “incoherent”); Thomas v. Kemp, 796 F.2d 1322, 1324-25
(11th Cir. 1986) (stating that the attorney “made little effort” to look for mitigating
evidence because the defendant told him he would not testify and he did not “ ‘want
anyone to cry for him,” ” but former teachers would have testified to his childhood mental
and physical abuse, employers to his work habits, and others that he was a “loving son”
who “struggled to succeed in life”); Bolder v. Armontrout, 713 F. Supp. 1558, 1567 (W.D.
Mo. 1989) (observing that the attorney did not talk to the family because the defendant
told him not to), rev’d on other grounds, 921 F.2d 1359 (8th Cir. 1990).

302. See, e.g., Stafford v. Saffle, 34 F.3d 1557, 1563-64 (10th Cir. 1994) (holding that
when the defendant says he will not testify, attorney must explain purpose of mitigation
and use others as witnesses); People v. Perez, 592 N.E.2d 984, 995-96 (Il 1992)
(emphasizing the duty to investigate mitigating evidence even when the defendant is
recalcitrant and the attorney knows the defendant was abandoned by his family, which
could account for his reluctance to provide information). Other courts have reached the
same conclusion outside of the specific context of a reluctant defendant with a history of
childhood abuse. See, e.g., Blanco v. Singletary, 943 F.2d 1477, 1502 (1ith Cir. 1991)
(holding that trial attorneys may not “ ‘blindly follow’ ” defendant’s instructions not to
present mitigating evidence because, “ ‘although the decision whether to use such
evidence is for the client, the lawyer first must evaluate potential avenues and advise the
client of those offering potential merit’ ” (quoting Thompson v. Wainwright, 787 F.2d
1447, 1451 (11th Cir. 1986))); Gray v. Lucas, 677 F.2d 1086, 1093-94 (5th Cir. 1982) (stating
that a defendant’s refusal to identify potential witnesses limits but does not negate an
attorney’s duty to investigate); see also Emerson v. Gramley, 91 F.3d 898, 906 (7th Cir.
1996) (giving no weight to the defendant’s statement to the trial court that he did not want
mitigating evidence presented where defense counsel had not conducted any investigation
and the defendant was not told by counsel or the court of the. high likelihood of a death
sentence absent some mitigating evidence). But cf. DeLong v. Thompson, No. 92-40000,
1993 WL 24788, at *2 (4th Cir. Feb. 4, 1993) (holding that while the defendant’s “desire
not to present mitigating evidence does not wholly exempt counsel from conducting a
reasonable investigation of potential mitigating evidence,” the lawyer fulfilled his
obligation by writing one letter to the defendant’s father even though the father’s reply
indicated the family did not want to testify).
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Problems also arise for a defendant who was abused as a child
when courts examine the quality of the trial attorney’s performance
based on the relationship between her punishment-phase strategy
and the new mitigating evidence presented in the post-conviction
proceeding. If the new evidence is inconsistent with the strategy that
the attorney employed at trial, the Supreme Court has held that this
constitutes a strategic reason for not investigating or presenting the
evidence®® The Court’s analysis considers the extent to which the
new evidence is consistent with what the trial attorney actually did at
trial, not with what the trial attorney should or could have done had
she known about the information at the time of trial >

This framework is untenable when the new evidence is a history
of child abuse and its negative adult behavioral consequences. If the
trial attorney’s strategy was to portray the defendant as “not a violent
person,” evidence of childhood abuse likely will be inconsistent with
that theory of mitigation® A frequent justification for not
investigating or presenting mitigating evidence of child abuse is that
it could “open the door” to the depiction of the defendant as a
violent person with a history of criminal acts.*® Defense counsel,

303. See Burger v. Kemp, 483 U.S. 776, 788-95 (1987) (finding counsel not ineffective
for failing to pursue and present evidence of the defendant’s childhood because, even
though he presented no mitigating evidence at trial, the new information about the
defendant’s upbringing was inconsistent with counsel’s punishment-phase strategy);
Strickland v. Washington, 466 U.S. 668, 690-91 (1984) (concluding that “choices made
after less than complete investigation are reasonable precisely to the extent that
reasonable professional judgments support the limitations on investigation™).

304. See Strickland, 466 U.S. at 689 (“A fair assessment of attorney performance
requires that every effort be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the
conduct from counsel’s perspective at the time.”).

305. See, e.g., Burger, 483 U.S. at 793 (stating that evidence about the defendant’s
childhood, which included beatings but also would have revealed “violent tendencies,” was
“at odds” with portraying the defendant as a follower); Stout v. Netherland, Nos. 95-4008,
95-4007, 1996 WL 496601, at *10-*11 (4th Cir. Sept. 3, 1996) (concluding that the attorney
made a strategic decision not to use a psychological report that included information
about the defendant’s childhood abuse because it also concluded that the defendant
suffered from anti-social personality disorder which was inconsistent with the attorney’s
strategy of presenting the defendant as non-violent); Barnes v. Thompson, 58 F.3d 971,
979-81 (4th Cir. 1995) (holding that the attorney was not ineffective where the defendant’s
childhood abuse was inconsistent with portraying him as non-violent); Bertolotti v.
Dugger, 883 F.2d 1503, 1519 (11th Cir. 1989) (finding that evidence of psychological abuse
and mental illness was inconsistent with a penalty phase strategy to present the defendant
as “normal”). But see Pickens v. Lockhart, 714 F.2d 1455, 1467 (8th Cir. 1983) (rejecting
the district court’s conclusion that the attorney did not err in failing to present any
mitigating evidence, including that the defendant was physically abused by his father,
because it might have had an adverse effect on the jury).

306. See, e.g., Burger, 483 U.S. at 792-95 (explaining how, if presented at trial, the
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however, should anticipate that the prosecution will present evidence
of prior violent or criminal conduct anyway’” While it may
complicate the defense case at punishment, effective counsel should
be prepared to incorporate that prior conduct into the mitigation
theory—not ignore it.>® The defense should convey to the jury that it
is the source of the defendant’s violent conduct as an adult that
matters. Although the defendant is responsible for committing a
murder, he should not be faulted for suffering physical abuse as a
child and then being unable to overcome its adverse effects as an
adult.

To excuse the investigation and presentation of child abuse and
its later consequences because the defendant did not point to it or
because the possibility exists that such evidence may open the door to
evidence of prior violent behavior should not be constitutionally
acceptable because it renders meaningless the promise of effective
assistance of counsel guaranteed by the Sixth Amendment.*® The
pivotal issue in assessing whether the trial attorney’s performance
was deficient should not be how well the new evidence of child abuse
fits the punishment-phase theory that the attorney pursued, but how
much more closely the evidence conforms to the individual
defendant’s actual background and character.® Otherwise, claims of

prosecutor could have elicited the defendant’s prior criminal conduct from defense
witnesses); Porter v. Wainwright, 805 F.2d 930, 937 (11th Cir. 1986) (holding that the
attorney made a reasonable tactical decision not to present evidence about the defendant’s
background because it would have “opened the door to damaging character evidence,
including evidence of {the defendant’s] prior criminal activity”); Whitley v. Bair, 802 F.2d
1487, 1494-96 (4th Cir. 1986) (concluding that the defendant was not prejudiced by his
attorney’s failure to call his sister or mental health experts because their testimony could
have entailed negative information); Pickens, 714 F.2d at 1467 (disagreeing with the
district court that found trial counsel reasonable in not presenting any mitigating evidence
because of the “potential adverse effect such evidence might have on the jury™).

307. See supra notes 247-49 and accompanying text (discussing how a prosecutor may
utilize evidence of the defendant’s childhood abuse against him).

308. See supra notes 250-56 and accompanying text (explaining how the defense
attorney may effectively diffuse the prosecutor’s attempt to place the defendant’s
childhood abuse in a negative light).

309. See U.S. CONST. amend. VI (“In all criminal prosecutions, the accused shall enjoy
the right . . . to have the assistance of counsel for his defense.”).

310. These two issues may at times complement each other. See, e.g., Burger, 483 U.S.
at 820-22 (Powell, J., dissenting) (arguing that the mitigating evidence not presented about
the defendant’s mental and emotional immaturity and his tragic childhood bore on his lack
of moral culpability and responsibility, which was the defense counsel’s strategy); Jackson
v. Herring, 42 F.3d 1350, 1369 (11th Cir. 1995) (holding that evidence showing the “genesis
of [the defendant’s] irrational rage through an abusive upbringing” in addition to “good
character” evidence would have benefited the defense more in explaining the murder than
trial counsel’s failure to present any mitigating evidence and his weak closing argument).
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ineffective assistance of counsel are caught in a conundrum in which
inadequate lawyering itself becomes an obstacle to showing that the
lawyering was inadequate.

b. Prejudice

The second part of the ineffective "assistance of counsel test
requires a showing that the attorney’s deficient performance
prejudiced the defendant. In the context of the punishment phase of
a death penalty case this part of the test requires a showing that a
reasonable probability exists that the defendant would have been
sentenced to life imprisonment rather than death3! In these
situations, a common refrain among courts is that in light of the
aggravating circumstances of the murder, no mitigating evidence
could -have changed the defendant’s sentence®® This kind of
reasoning fails to take into account the constitutional principle that
the death penalty is not appropriate in all cases’® Mitigating
evidence, effectively investigated and presented, may convince one
juror that life imprisonment is the proper punishment for this
individual defendant.®* This potential exists for mitigating evidence

311. Some scholars maintain that the prejudice prong should not apply in death penalty
cases. See Bright, supra note 219, at 1864-65 (arguing that the prejudice prong is
“inappropriate” because it is “impossible” to determine the difference investigation and
presentation of mitigating evidence could make); Geimer, supra note 291, at 130
(observing the “gross unfairness” of applying the prejudice prong because it results in
“rank speculation” about how jurors would respond to evidence).

312. See, e.g., Gardner v. Dixon, No. 91-4010, 1992 U.S. App. LEXIS 12971, at ¥24-#25
(4th Cir. June 4, 1992) (finding no prejudice because “the murders in this case were
senseless and brutal” and the additional mitigating evidence “would not have swayed the
outcome in this case”); Francois v. Wainwright, 763 F.2d 1188, 1191 (11th Cir. 1985)
(“[Defendant] has no chance of changing the outcome of the five death sentences in this
case ....”); see also Note, supra note 291, at 1931 (suggesting that the nature of the
murder combined with “overwhelming evidence of guilt” is one reason courts reviewing
ineffective assistance of counsel claims “are often unable to imagine that a jury would
have imposed any sentence but death”).

313. See, e.g., Woodson v. North Carolina, 428 U.S. 280, 303-05 (1976) (opinion of
Stewart, Powell, and Stevens, JJ.) (holding mandatory death sentences unconstitutional);
see also Knight v. Dugger, 863 F.2d 705, 710 (11th Cir. 1988) (rejecting State’s argument
that in light of substantial aggravating factors, no amount of mitigating evidence would
matter on the ground that this would eviscerate individualized sentencing any time there
are many aggravating factors); State v. Holland, 777 P.2d 1019, 1028 (Utah 1989)
(recognizing that the “psychological reality” of the sentencing hearing is that aggravating
circumstances will “virtually always” outweigh mitigating circumstances because murder is
a “heinous act,” but also recognizing that the Eighth Amendment “does not permit the
death penalty to be imposed for every intentional homicide”).

314. Except where the jury’s sentence is advisory, or the judge imposes sentence, only
one juror needs to vote for life imprisonment. See, e.g., Emerson v. Gramley, 91 F.3d 898,
907 (7th Cir. 1996) (holding that the need to convince only one juror, in addition to other

HeinOnline -- 77 N.C. L. Rev. 1214 1998-1999



19991 CHILDHOOD ABUSE AND AD ULT MURDER 1215

in general, but it is particularly true for childhood abuse because of
the potential to forge a strong connection between the defendant’s
devastating childhood experience and his commission of the murder.

The limitations of post-conviction review of death sentences
inflict an especially harsh consequence on a defendant who was
abused as a child but whose jury did not receive that information.
The long-term effects of abuse that may help the jury understand the
defendant and his actions also may be seen as providing a basis for
not presenting that very evidence. Courts may invoke procedural
bars to avoid resolving this tension. In addition, the constitutional
standard that governs claims of ineffective assistance of counsel
countenances a resolution of that dilemma in a way that denies the
defendant the individualized consideration of his mitigating history of
child abuse. Too often, the defendant’s impairments from childhood
abuse are allowed to excuse the attorney’s failure to investigate or
present that very mitigating evidence.

D. Conclusion

Despite the mitigating potential of evidence that a defendant
was physically abused as a child and continued to suffer behavioral
consequences as an adult, numerous barriers exist to a jury’s
consideration of that evidence. Courts’ misunderstandings about the
effects of childhood abuse may prevent proper evaluation of this
evidence as a mitigating circumstance, inadequate counsel may not
learn of the abuse or present it effectively, judges may not instruct
the jury on how to consider it, and the standard for post-conviction
review may perpetuate constitutional errors made at trial. The
presentation of childhood abuse is sabotaged by allowing the
difficulty of uncovering and presenting it to overwhelm its mitigating
characteristics. The result is that the jury is denied, rather than
guaranteed, the information necessary to make a judgment about the
individual defendant’s punishment.

factors, meant that the case for mitigation that could have been presented “cannot
confidently be reckoned trivial”); Abdur’ Rahman v. Bell, 999 F. Supp. 1073, 1101 (M.D.
Tenn. 1998) (concluding that, despite the “negative evidence,” “had counsel presented the
other evidence of Petitioner’s background and mental history, there is more than a
reasonable probability that at least one juror would have voted for a life sentence rather
than the death penalty™); Phillips v. State, 608 So. 2d 778, 783 (Fla. 1992) (“The swaying of
the vote of only one juror would have made a critical difference here.”).
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III. TAKING SERIOUSLY CHILDHOOD ABUSE AS MITIGATING
EVIDENCE

A defendant’s history of childhood abuse is paradigmatic
mitigating evidence in a death penalty case because it has the
potential to transform a juror’s perception of the defendant from an
individual who deserves to die to a person for whom life
imprisonment is a just punishment. Despite this potential,
impediments exist throughout the trial and post-conviction review
process that prevent jurors from hearing and considering evidence of
the defendant’s childhood abuse and its long-term consequences.
The chasm between the mitigating promise of childhood abuse and
the system’s inability to fulfill that promise demonstrates the need for
a transformation in the way courts understand and analyze the
significance of mitigating evidence. @ If the constitutionally
indispensable consideration of the individual defendant’s background
and character and the circumstances of the offense is to occur, then
the concepts of adequacy of trial counsel, proper instruction of jurors,
and meaningful post-conviction review must be wholly redrawn.

The expectations for, and evaluation of, trial counsel’s
investigation and presentation of mitigating evidence should reflect
the importance of the jury’s punishment-phase decision. As some
courts have recognized,? an attorney should not be permitted to
base her investigation of mitigating evidence on what the defendant
tells her to do or not to do. The possible long-term effects of child
abuse show that this kind of reliance may easily hide important facts
about the defendant’s background and character.’® Similarly, no
attorney should be allowed to rely on a punishment-phase strategy of
presenting the defendant as a good, non-violent person when that
does not conform to the defendant’s history. As others have argued,
at a minimum, every defense attorney should be required to initiate
and conduct a complete investigation, including a thorough social
history and mental health evaluation, of the defendant.’ I suggest
that the investigation should presume that the defendant’s
background includes a history of child abuse and possible mental
illness or brain damage.’®® The attorney must then have the training

315. See supra note 302 (citing cases where courts recognize the breadth of an
attorney’s duty to investigate).

316. See supra notes 23237 and accompanying text (discussing reasons why a
defendant may not reveal childhood abuse).

317. See supra notes 211-18 and accompanying text (discussing components of a
complete investigation).

318. The frequency with which child abuse, mental illness, and brain damage occur
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and resources to devise an effective trial strategy®”’ and to present a
compelling case for mitigation at the punishment phase. Such a focus
will begin to allow a history of childhood abuse to be uncovered and
presented to the jury in a persuasive manner.

Judges must recognize the importance of their role, both at trial
and on post-conviction review, to ensure that the jury hears the
complete circumstances of the defendant’s childhood abuse. Thus,
the judge must understand the ways in which a history of child abuse
may have contributed to the defendant’s commission of the murder,
as well as the ways in which that history presently impairs
communications between the defendant and his attorney about the
crime and his childhood. The ramifications of childhood abuse, as
they affect the commission of the crime and the defendant’s
relationship with his attorney, require courts to ensure that sufficient
training and resources exist for trial counsel so that she may properly
and timely investigate and present a sound mitigation theory at the
punishment phase.*® This must include access to and presentation of

among convicted murderers and those on death row demonstrates the likelihood that the
attorney will find this kind of evidence. See Blake et al., supra note 59, at 1645 (stating
that, of 31 charged or convicted murderers in their study, all but two reported that
“continuous abuse lasted a decade or more™); supra notes 125-32 and accompanying text
(discussing a study that found 12 of 15 subjects on death row had experienced severe
childhood abuse). The defense attorney must overcome the assumption that one’s client is
“normal.” See Blake et al., supra note 59, at 1642 (noting that in the study of 31 charged
or convicted murderers, where testing revealed that none of the subjects was
neurologically or psychologically normal, all of the attorneys, except one whose client had
cerebral palsy, thought that their clients were “normal”); cf. Pincus, supra note 76, at 359
(observing that doctors who examine violent juveniles must appreciate the high
probability that they “will have histories of severe accidents or ilinesses and will manifest
neurological and psychiatric abnormalities that may contribute to their maladaptive
behaviors™).

319. See, e.g., A.B.A. GUIDELINES, supra note 211, at 41-92 (proposing standards for
the appointment of attorneys and their compensation in capital cases); Norman Lefstein,
Reform of Defense Representation in Capital Cases: The Indiana Experience and Its
Implications for the Nation, 29 IND. L. REV. 495 (1996) (reviewing the state of capital
defense nationwide and explaining the experience in Indiana after the Indiana Supreme
Court adopted a rule setting standards for defense counsel in capital cases); see also
Vivian Berger, The Chiropractor as Brain Surgeon: Defense Lawyering in Capital Cases,
18 N.Y.U. REV. L. & SOC. CHANGE 245, 251 (1990-1991) (arguing that present conditions
for defending capital cases—lack of training, experience, and funding—“virtually
guarantee” ineffective assistance of counsel).

320. See Louis D. Bilionis & Richard A. Rosen, Lawyers, Arbitrariness, and the Eighth
Amendment, 75 TEX. L. REV. 1301, 1360-64 (1997) (proposing reforms to the provision of
counsel, including substantially increasing compensation and available funds and
recognizing capital defense as a specialty that requires experience and specialized
knowledge); Lefstein, supra note 319, at 501-03, 505-26 (analyzing the effect of an Indiana
Supreme Court rule requiring, among other factors, training and adequate funding for
defense attorneys in capital cases, including specifically the sentencing phase); see also
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expert testimony that explains the connection between the
defendant’s abuse, his long-term impairments, and his commission of
the crime. When this does not occur, courts should be willing to
recognize the harm done, not only to the defendant, but also to the
expectation that the death penalty is not imposed arbitrarily or
capriciously.®® The constitutional promise that the jury base its
sentencing decision on characteristics of the individual defendant®?
should demand no Jess.*?

Equally important, however, is ensuring that the jury
understands how it may consider evidence of childhood abuse as
mitigating, once evidence of that nature is presented. It is not
enough for jurors to hear testimony about the beatings the defendant
suffered, or the impact that such abuse had on the defendant as a
child and as an adult. The defense attorney must explain to the jury
how it should take the defendant’s childhood abuse into account. She
could argue that the defendant’s long-term impairments, while not
lessening his responsibility for the crime, make it more
comprehensible, such that life imprisonment is a sufficient
punishment; that the death penalty would be an excessive
punishment given the magnitude of his ongoing trauma from the
abuse; or that sentencing this defendant to death would not deter
others who have been subjected to similar abuse. In every case the
trial court should instruct the jury on the meaning of mitigating

Kreitzberg, supra note 202, at 511-17 (emphasizing the importance of adequate
compensation in addition to experience and skill). To the extent that legislatures restrict
the funds available to courts for death penalty cases, it should be incumbent on judges to
work with the legislature to change these limitations. See Bilionis & Rosen, supra, at
1364-66 (arguing that judges should act as the catalyst to require legislative reforms).

321. See Fong, supra note 291, at 493 (proposing that courts presume prejudice when
an attorney fails to investigate for the punishment phase, and if she investigates but does
not find any mitigating background information, she must present other arguments in
mitigation); Kreitzberg, supra note 202, at 507-08 (arguing that to ensure individualized
sentencing, the U.S. Supreme Court must create a “presumption of ineffectiveness” when
counsel does not investigate the defendant’s background in preparation for the
punishment phase); see also Craig Haney, Commonsense Justice and Capital Punishment:
Problematizing the “Will of the People,” 3 PSYCHOL. PUB. POL’Y & L. 303, 336 (1997)
(arguing that, because death is different, attorneys should be required to “provide the
humanizing social histories that give jurors a glimpse of the causal origins of the violent
actions they must judge and the life of the defendant against which it is weighed”).

322. See Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (opinion of Stewart,
Powell, and Stevens, JJ.).

323. See Bilionis & Rosen, supra note 320, at 1312 (arguing that the Eighth
Amendment requires that “[a]ny jurisdiction that opts for capital punishment bears a
constitutional obligation to provide a system that minimizes the arbitrariness attributable
to inefficacies and disparities in the quality of capital defense lawyering”).

HeinOnline -- 77 N.C. L. Rev. 1218 1998-1999



19991 CHILDHOOD ABUSE AND ADULTM URDER 1219

evidence generally®® and should instruct the jury that it may consider
particular evidence presented by the defendant, such as a history of
child abuse, as mitigating® Because the jury is entrusted with
making a profoundly moral judgment about the defendant’s
punishment,’? the court must give the jury sufficient guidance to
assure that this type of judgment occurs.

Apart from specific trial-related issues, the legal system’s
difficulty with allowing mitigating evidence of childhood abuse to
inform the punishment-phase decision points to an underlying moral
dilemma concerning how society addresses the connection between
the two tragedies of childhood abuse and adult murder. A child is
not blamed for being physically abused—society holds the abusers
responsible for the violence they inflict on him. At the same time,
the community acknowledges that it shares that responsibility
because it did not protect the child. When that child grows up®” and,
as an adult, commits his own act of violence, the community’s sense

324. The instruction, at a minimum, could track the language of Lockett v. Ohio, 438
U.S. 586 (1978) (plurality opinion), that mitigating evidence is “any aspect of [the]
defendant’s character or record [or] any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less than death.” Id. at 604 (plurality opinion);
see also TEX. CODE CRIM. P. ANN. art. 37.071 § 2(f)(4) (West 1994) (defining mitigating
evidence as “evidence that a juror might regard as reducing the defendant’s moral
blameworthiness™); State v. Bey, 548 A.2d 887, 910-11 (N.J. 1988) (requiring the trial
judge to instruct the jury so that “a reasonable juror will understand the meaning and
function of mitigating factors” and noting that this means more than stating the statutory
language identifying mitigating circumstances).

325. As occurs in many states, the jury should be inmstructed on the mitigating
circumstances on which the defendant presented evidence. See, e.g., State v. Breton, 663
A.2d 1026, 1051 (Conn. 1995) (requiring the trial court, if requested by the defendant, to
instruct the jury on “each of the statutory and nonstatutory mitigating factors claimed by
the defendant”); TRIAL JUDGES COMM. ON CAPITAL CAUSES, N.J. ADMIN. OFFICE OF
THE COURTS, JUDGES BENCH MANUAL FOR CAPITAL CAUSES app. J at J23-J44 (Nov. 1,
1995) (proposing model jury charge for penalty phases that includes detailed explanatory
instructions on statutory mitigating factors). See generally Brief for Petitioner, Buchanan
v. Angelone, 118 S. Ct. 757 (1998) (No. 96-8400), available in 1997 WL 375539, app. at *1a
(summarizing every death penalty state’s requirements for jury instructions identifying
and explaining mitigating circumstances).

326. See Penry v. Lynaugh, 492 U.S. 302, 319 (1989).

327. “If” is also an appropriate qualification here. According to the U.S. Advisory
Board on Child Abuse and Neglect, approximately 2000 infants and young children die
each year from abuse or neglect by their parents or caretakers and 18,000 are permanently
disabled. See U.S. ADVISORY BOARD ON CHILD ABUSE & NEGLECT, U.S. DEP'T OF
HEALTH & HUMAN SERVICES, A NATION’S SHAME: FATAL CHILD ABUSE AND
NEGLECT IN THE UNITED STATES at xxiii, xxv (1995). Dr. George Curtis, one of the first
psychiatrists to suggest a correlation between childhood beatings and adult criminal
behavior, expressed concern that such children may “become tomorrow’s murderers and
perpetrators of other crimes of violence, if they survive.” George C. Curtis, Violence
Breeds Violence—Perhaps?, 120 AM. J. PSYCHIATRY 386, 386 (1963) (emphasis added).
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of shared obligation is not the same. Despite the recognition that
childhood abuse may traumatize a person for life, when that person
commits an extreme act of violence, such as murder, society is
inclined to distance itself and hold the person solely accountable. By
denying the relationship between the childhood experience of
violence and the later adult act of violence, society tells the
defendant, in effect, that he is responsible for his abuse and for failing
to overcome its damaging consequences.

The moral tension between holding an adult responsible for his
actions and acknowledging the result of society’s failure to protect a
child from harm is particularly pronounced in the context of deciding
whether to sentence a defendant to death. This tension suggests that
we need to reevaluate the underlying significance of imposing the
death penalty. Rather than view the decision to sentence a defendant
to death or life imprisonment as a statement about whether he should
be cast out of the circle of humanity,*® we should understand it as
one about recognizing that the defendant is part of the community.*?

328. See, e.g., Devier v. Zant, 3 F.3d 1445, 1453 (11th Cir. 1993) (quoting the trial
court’s account of the prosecutor’s argument that the defendant “ ‘was like a cancer which
should be exorcised to protect society’ ”); Brewer v. Aiken, 935 F.2d 850, 853 (7th Cir.
1991) (noting that, in following the jury recommendation of a death sentence, the trial
court stated that “[i]t is unfortunate; [the defendant’s] life has been a brutal life.... But
we cannot tolerate the James Brewers of our community”); Alfieri, supra note 46, at 349
(suggesting that when the jury votes for death it is “expelling the defendant as a moral
outcast”); Daniel Givelber, The New Law of Murder, 69 IND. L.J. 375, 423 (1994) (arguing
that the current capital punishment system reflects a societal view that the criminal is the
“ ‘other’ ”); Haney, supra note 32, at 549 (arguing that “the long-term viability of the
system of death sentencing requires that capital defendants be depicted” as standing
outside the boundaries of the social order); Craig Haney, Violence and the Capital Jury:
Mechanisms of Moral Disengagement and the Impulse to Condemn to Death, 49 STAN. L.
REV. 1447, 1460-67 (1997) (positing that seeing the defendant as “defective, foreign,
deviant, or fundamentally different from themselves” is one way that jurors morally
disengage from the reality of their task of deciding the defendant’s punishment, thus
making it easier to sentence him to die); Sarat, supra note 32, at 49 (explaining that the
prosecutor argued to the jury “we have a right . .. to be vindicated and protected,” thus
identifying the defendant as the outsider); Weisberg, supra note 16, at 361 (suggesting that
the goal of the defense is to humanize the defendant “so the jury will be less inclined to
cast him out of the human circle”); see also Smith v. Francis, 474 U.S. 925, 927 & n.1
(1985) (Marshall, J., dissenting from the denial of certiorari) (arguing that the Court must
be vigilant against the death penalty being used as part of a broader effort to rid the
community of mentally retarded defendants); cf. Walter Berns, The Morality of Anger,
reprinted in THE DEATH PENALTY IN AMERICA 333, 339-40 (Hugo Adam Bedau ed.,
1982) (arguing that since the Supreme Court outlawed banishment, capital punishment
serves to instill “ ‘profound respect or reverential fear’ ).

329. See Pillsbury, supra note 33, at 657, 685-98, 703-04 (arguing that the concept of
“moral caring,” combining “moral outrage ... and empathy,” should determine the
defendant’s deserved punishment, and proposing jury instructions that acknowledge the
jurors’ anger but ask jurors to “care for the good” in the defendant); Pillsbury, supra note
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When the death penalty represents a casting out, the decision to
sentence a defendant to death does, in effect, blame the defendant
for not being strong enough to overcome the harm done to him as a
child. It allows the jury as representatives of the community to
sentence the defendant for violating society’s law, while avoiding the
responsibility society had to the defendant as a child*®® It also
sanctions the view of courts that the defendant, rather than his
lawyer, is responsible for what is presented at the punishment phase.

A different perspective emerges if we consider the decision to
sentence a defendant to death as acknowledging that he is part of the
community. A juror may be less willing to sentence the defendant to
death if he is seen as a member of the community because she may be
more inclined to recognize that society shares responsibility for his
fate. The connection between society’s failure to protect the
defendant as a child and his commission of a murder as an adult may
make life imprisonment the more appropriate societal response. In
this light, rather than dismissing the potential impact of mitigating
evidence because of the facts of the crime, courts should be more
insistent that the trial attorney present, and the jury consider, the
defendant’s individual mitigating circumstances. To take seriously
the mitigating qualities of childhood abuse requires restructuring
what constitutes competent trial attorney representation, adequate
jury instructions, and appropriate post-conviction review. Only then
will we be in a position to assess accurately the appropriate
punishment for a defendant who was abused as a child and who now
faces the death penalty.

CONCLUSION

Childhood abuse takes a tremendous toll on individuals and on
our society as a whole. When a defendant who faces the death
penalty was also abused as a child, the jury’s assessment of

115, at 752 (“We punish offenders not because they stand outside of society, not because
they are alien enemies, but because they are fundamentally like the rest of us.”); Robin
West, Narrative, Responsibility and Death: A Comment on the Death Penalty Cases from
the 1989 Term,1 MD. J. CONTEMP. LEGAL ISSUES 161, 175-76 (1990) (arguing that liberals
on the U.S. Supreme Court should, in addition to continuing to emphasize the defendant’s
rights in death penalty cases, write about the defendant’s life story, so that we might “learn
once again to recognize these people as human, as ‘like us’ ”).

330. See, e.g., WOLFE, supra note 58, at 105 (noting that society fears the association
between child abuse and adult aggression); Alexander C. McFarlane & Bessel A. van der
Kolk, Trauma and Its Challenge to Society, in TRAUMATIC STRESS, supra note 70, at 24, 27
(observing that society is asked to be compassionate toward those who suffer trauma but
that it is resentful at having its illusion of safety shattered).
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punishment ought to reflect society’s understanding and appreciation
of the connection between the childhood abuse, the murder, and the
sentence. This will not occur until fundamental changes are made in
the trial proceedings and post-conviction review of capital cases. The
fact that these changes would constitute a major transformation in
how a death penalty trial is conducted is a powerful indication of how
far the current law is from the promise that the “diverse frailties of
humankind”**! will be an integral part of the decision to sentence a
defendant to death. The inability of the death penalty system to
ensure that mitigating evidence of childhood abuse is effectively
investigated, presented, and considered exemplifies the depth of this
chasm.

331. Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (opinion of Stewart, Powell,
and Stevens, J1.).
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