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VI. “RECKLESS DISREGARD FOR THE TRUTH”

In Franks, the United States Supreme Court held that in order to establish a
violation of the Fourth Amendment, a defendant must prove by a
preponderance of the evidence “that the false statement was included in the
affidavit by the affiant knowingly and intentionally, or with reckless disregard
for the truth.”'*® The federal courts of appeals have generally concluded that
“[t]he Supreme Court in ‘Franks gave no guidance concerning what constitutes
a reckless disregard for the truth in fourth amendment cases, except to state that
“negligence or innocent mistake [is] insufficient.”””'**  On the basis of this
erroneous premise,'* these federal courts of appeals have either abdicated their
responsibility to locate the meaning of the phrase “reckless disregard for the
truth” within the Fourth Amendment or developed an interpretation
inconsistent with Fourth Amendment values.

A. The Inappropriate Analogy to First Amendment Doctrine

The federal courts of appeals erroneously borrow their definition of
“reckless disregard for the truth” from the Supreme Court’s definition of actual
malice in its First Amendment jurisprudence.146 In this regard, the Supreme
Court held in New York Times Co. v. Sullivan'*' that a public official or public
figure cannot recover damages for defamatory statements absent proof that the
speaker made the statement with actual malice."*® Actual malice means that the
allegedly defamatory statement was made “with knowledge that it was false or
with reckless disregard of whether it was false or not.”"*® In other words, the
First Amendment prohibits the imposition of liability under the actual malice
standard, absent proof that the statement was made “with a ‘high degree of
awareness of [its] probable falsity.’”]50

The federal courts of appeals have imported this First Amendment definition

143. Franks v. Delaware, 438 U.S. 154, 155-56 (1978).

144. United States v. Yusuf, 461 F.3d 374, 383 (3d Cir. 2006) (quoting Wilson v. Russo, 212 F.3d 781,
787 (3d Cir. 2000)).

145. See infra Part VL.B.

146. See, e.g, United States v. Clapp, 46 F.3d 795, 800-01 (8th Cir. 1995); DeLoach v. Bevers, 922 F.2d
618, 621-22 (10th Cir. 1990); United States v. Williams, 737 F.2d 594, 602 (7th Cir. 1984).

147. 376 U.S. 254 (1964).

148. See 1d at 270 (explaining public officials expected to be verbally attacked during public debates);
Curtis Pub. Co. v. Butts, 388 U.S. 130, 162 (1967) (Warren, C.J., concurring) (acknowledging showing of
malice requirement exists for public figure as 1t exists for public official). The Supreme Court has emphasized
the limited nature of the public figure category. See generally, e g, Hutchison v. Proxmire, 443 US. 111
(1979); Time, Inc. v. Firestone, 424 U.S. 448 (1976); Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).
Furthermore, a plaintiff need not prove actual malice, or even negligence, if the allegedly defamatory statement
does not involve a matter of public concern. Dun & Bradstreet, Inc. v. Greenmoss Builders, 472 U.S. 749, 757-
58 (1985).

149. New York Times, 376 U.S at 280.

150. St. Amant v. Thompson, 390 U.S. 727, 731 (1968) (quoting Garrison v. Lowsiana, 379 U.S. 64, 74
(1964)).
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of reckless disregard for the truth into its Fourth Amendment analysis of
perjured warrant affidavits. In the First Amendment context of confidential
informants, reckless disregard for the truth means that the law officer affiant
had “obvious reasons to doubt the veracity of the informant or the accuracy of
his reports” or “in fact entertained serious doubts as to the truth” of the
statement.””' Lower courts imported this heightened standard into the Fourth
Amendment and held that no Franks violation exists absent proof that the law
enforcement affiant had “obvious reasons to doubt the truth” of the statement(s)
in the warrant affidavit.'"”> In doing so, the courts have offered no rationale
other than the unhappy coincidence that the Supreme Court used the same
phrase of “reckless disregard for the truth” in Franks that it had previously used
in Sullivan.

Upon analysis, the Sullivan Court’s “reckless disregard for the truth”
standard is entirely inconsistent with the important Fourth Amendment
principles that Franks sought to protect. The First Amendment freedom of
speech clause preserves the free, democratic character of our society by
guaranteeing the right of ordinary persons, and their media representatives, to
engage in “uninhibited, robust, and wide-open . . . debate on public issues.”'*?
The Supreme Court has recognized the inevitability of exaggerations,
distortions, vilifications, falsehoods, mischaracterizations, and unsupported
conclusory statements in the public discussion of public persons and public
affairs by which a free people governs itself in a democracy.'> Under the First
Amendment, the reckless disregard standard seeks to prevent government
officials, as well as those who wield great power and influence, from enlisting
the coercive power of the government to silence their critics except in
extraordinary cases.'>

The Fourth Amendment is also intended to protect the people from the
tyranny of the government. Here, however, the warrant clause guarantees
individual freedom and security by prohibiting government agents from
forcibly invading the sanctity of a person’s home. Absent both probable cause
and a valid warrant issued by a neutral and detached magistrate, based on the
demonstration of sufficient specific facts, and sworn to under oath by the law
enforcement officer, the government has no right to breach one’s individual
security. The neutral and detached magistrate must then draw the independent

151 /d. at731-32

152 See, eg., United States v Yusuf. 461 F.3d 374, 383 (3d Cir. 2006); Burke v. Town of Walpole, 405
F.3d 66, 81 (1st Cir. 2005); United States v. Davis, 617 F.2d 677, 694 (D.C. Cir. 1979); see also supra note
146 (detailing reckless disregard of the truth standard).

153 New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964) See generally Harry Kalven, Ir., The
New York Times Cuase: A Note on “The Central Meaning of the First Amendment,” 1964 Sup. CT. REV. 191
(1964).

154 See New York Times, 376 U.S. at 270

155 See id. at 270-72; see also Time, Inc. v. Pape, 401 U.S 279, 291 (1971); Greenbelt Cooperative Pub.
Ass’n. v. Bresler, 398 U.S. 6, 10-11 (1970); Cantwell v Connecticut, 310 U.S. 296, 306-07 (1940).
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conclusion that the invasion is justiﬁed.lS6 Under the Fourth Amendment, there
exists no countervailing value in exaggerations, distortions, vilifications,
mischaracterizations, unsupported conclusory statements, or even reckless
falsehoods. These exemplify poor, sloppy police work that threaten the
security and liberty of law-abiding citizens and should therefore be minimized
as much as possible.

Contrasting standards of proof and appellate review reflect the differing
meaning of the term “reckless disregard for the truth” under the First and
Fourth Amendments. In First Amendment jurisprudence, a party must prove
reckless disregard by clear and convincing evidence. An appellate court then
applies de novo review to the trial judge’s determination in order to ensure the
protection of the private individual from the coercive power of the
govemment.157 On the other hand, the Fourth Amendment protects individual
liberty by treating reckless disregard as a pure question of fact, provable by a
preponderance of the evidence, and only subject to appellate review for clear
error.'®

Substantive First Amendment interpretations of the reckless disregard for the
truth standard are also directly contrary to established Fourth Amendment
doctrine. One important purpose of the reckless disregard standard is to protect
the right of private speakers to make broad, conclusory general statements and
even adopt “one of a number of possible rational interpretations” of an
ambiguous event.'” In contrast, bedrock Fourth Amendment doctrine dictates
that under the warrant clause, the law enforcement affiant must accurately
report the specific facts. Only the neutral and detached magistrate may draw
any inferences or conclusions from the facts contained in the warrant affidavit.
A warrant based on the mere conclusions or interpretations of the events by the
law enforcement officer is clearly invalid.'®® Indeed, a law enforcement officer
who conducts a search on the basis of such a warrant cannot even claim the
benefit of the “good faith” exception to the exclusionary rule.'®' While under
First Amendment principles, the reckless disregard standard seeks to free
public debate from the rigid standards of provable truthfulness which govern
testimony given in a legal proceeding, a warrant affidavit is a legal document,
the truthfulness of which is sworn to under oath by the affiant.'®* Allowing a

156. See supra Part l11L.A (explaining role of neutral and detached magistrate).

157. See, e.g., Bose Corp. v. Consumers Union, 466 U.S. 485, 492 (1984); St. Amant v. Thompson, 390
U.S. 727, 732-33 (1968); New York Times, 376 U.S. at 285-86.

158. See, e.g., Ornelas v. United States, 517 U.S. 690, 699-700 (1996); United States v. Awadallah, 349
F.3d 43, 65 (2d Cir. 2003); United States v. Elliott, 322 F.3d 710, 714 (9th Cir. 2003).

159. Bose Corp., 466 U.S. at 512 (quoting Time, Inc. v. Pape, 401 U.S. 279, 290 (1971)); see also Bresler,
398 U.S. at 6; New York Times Co. v. Sullivan, 376 U.S. 254, 285-288 (1964).

160. See, e.g., lllinois v. Gates, 462 U.S. 213, 239 (1983); Aguilar v. Texas, 378 U.S. 108, 113 (1964);
Giordenello v. United States, 357 U.S. 480, 486 (1958); Nathanson v. United States, 290 U.S. 41, 47 (1933).

161. See United States v. Leon, 468 U.S. 897, 915, 923 (1984).

162 See New York Times, 376 U.S. at 278-79.
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law enforcement officer to swear to the truth of a fact simply because she did
not have a “high degree of awareness of [its] probable falsity” would make a
mockery of the very purpose of the Fourth Amendment.'®

Even the Supreme Court has recognized that its First Amendment standard
“puts a premium on ignorance.”164 Under the First Amendment, a publisher
has no duty to investigate before making a defamatory statement about a public
official or public figure.'®® Whatever the wisdom of tolerating ignorance in
First Amendment jurisprudence, it is certainly terrible public policy to accept
statements made in ignorance by trained law enforcement officers. The
obligation of a person swearing an oath to tell the truth is entirely different
from remarks made in the public discourse.

Most fundamentally, the First Amendment reckless disregard standard
directly contradicts both the text and any rational interpretation of the Fourth
Amendment. Unlike the First Amendment, which operates to prohibit certain
government actions, the Fourth Amendment imposes an affirmative obligation
on the government, including its law enforcement officers, not to invade the
security of individuals and their homes absent the demonstrated existence of
probable cause. Contrary to First Amendment doctrine, a Fourth Amendment
duty to investigate is widely accepted in the case law.'®® Under the First
Amendment a publisher has no duty to ascertain the reliability, veracity, or
accuracy of an informant or of the information received. A finding of reckless
disregard for the truth requires proof that the publisher had “obvious reasons to
doubt the veracity of the informant or the accuracy of his reports.”'®’ In
contrast, the Fourth Amendment requires the warrant affidavit to establish facts
sufficient to demonstrate the reliability, credibility, and veracity of the
informant in the absence of other evidence of probable cause.'®®

B. A Return to the Language of the Fourth Amendment

Rather than employing First Amendment jurisprudence to define the reckless

163. St. Amant v. Thompson, 390 U.S. 727, 731 (1968) (quoting Garrison v. Louisiana, 379 U.S. 64, 74
(1964)).

164. Id at 731.

165. See 1d. at 732-33; New York Times Co. v. Sullivan, 376 U.S. 254, 287-88 (1964) (explaining
undercover investigations and sting operations rely on falsehoods and deception for success).

166. See Kuehl v. Burtis, 173 F.3d 646, 650 (8th Cir. 1999) (explaining “law enforcement officers have a
duty to conduct a reasonably thorough investigation prior to arresting a suspect. . . .”); see also Cortez v.
McCauley, 438 F.3d 980, 990 (10th Cir. 2006); Sornberger v. City of Knoxville, 434 F.3d 1006, 1014-15 (7th
Cir. 2006); Kingsland v. City of Miamu, 382 F.3d 1220, 1229 (11th Cir. 2004). Of course, a law enforcement
officer’s duty to investigate is not limitless See Baker v. McCollan, 443 U.S. 137, 143-147 (1979) (finding no
duty to investigate claim of innocence of person incarcerated on basis of properly issued arrest warrant).

167 St. Amant, 390 U.S. at 732.

168. See lllinois v. Gates, 462 U.S. 213, 233 (1983). Compare Florida v. J.L., 529 U.S. 266, 270 (2000)
(anonymous tip providing no indicia of reliability or predictive information for the officers to corroborate), with
Alabama v. White, 496 U.S. 325, 332 (1990) (anonymous tip which informed officers of location, type of car
involved, time of movement, and presence of cocaine allowed officers to independently venfy information).
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disregard standard in the Fourth Amendment context, courts should look
instead to the language of the Franks majority. There, the Supreme Court
explicitly stated that a false statement in a warrant affidavit exists when a law
enforcement officer affiant “knowingly and intentionally, or with reckless
disregard for the truth,” makes a statement which is not “believed or
appropriately accepted by the affiant as true.”'®® This Fourth Amendment
definition is virtually the polar opposite of the First Amendment standard of
statements published “with ‘a high degree of awareness of [their] probable
falsity.”’”o

The Court in Franks also explained that it based its holding on the “oath or
affirmation” provision of the Fourth Amendment stating, “[W]e derive our
ground from the language of the Warrant Clause itself, which surely takes the
affiant’s good faith as its premise: ‘[NJo Warrants shall issue, but upon
probable cause, supported by Oath or affirmation. . . .”'’"' The oath or
affirmation clause of the Fourth Amendment deals not with the objective
accuracy of the warrant affidavit, but with the “integrity of the warrant,”' "2
which in turn depends entirely on the subjective “state of mind of the
affiant.”'”

The proper source of the Supreme Court’s interpretation of the oath or
affirmation provision of the Fourth Amendment is not found in the Court’s
First Amendment jurisprudence. Instead, one finds its source in the law of
perjury. Under the law of perjury, “when one makes an unqualified statement
of a fact as true which he does not know to be true,. . . such unqualified
statement will itself constitute perjury.”174 Under the Fourth Amendment, as
under the law of perjury, when a law enforcement officer swears an oath, she
must know or believe that the contents of the affidavit are actually true, not
merely that there is “a possibility that they might be true.”'”®

169. See Franks v. Delaware, 438 U.S. 154, 165 (1978).

170. St. Amant v. Thompson, 390 U.S. 727, 731 (1968) (quoting Garrison v. Louisiana, 379 U.S. 64, 74
(1964)).

171. Franks, 438 U.S. at 164 (quoting U.S. CONST. AMEND. IV.); see also Rugendorf v. United States, 376
U.S. 528, 533 (1964).

172, Rugendorf, 376 U.S. at 532; see also Franks, 438 U.S. at 164-65.

173. State v. Anderson, 406 N.W.2d 398, 404 (W1s. 1987); see also United States v. Cican, 63 F. App’x
832, 835-37 (6th Cir. 2003); Turner v. Lotspeich, No. 95-1063, 1996 WL 23195, at *1 (10th Cir. Jan. 23,
1996); United States v. Pritchard, 745 F.2d 1112, 1119 (7th Cir. 1984).

174. People v. Cook, 583 P.2d 130, 143 (Cal. 1978) (en banc) (quoting People v. Von Tiedeman, 52 P.2d
155, 158 (Cal. 1898)); see also Bronston v. United States, 409 U.S. 352, 359 (1973); Butler v. State, 429
S.W 2d 497, 502 (Tex. Crim. App. 1968).

175. State v. Claxton, 594 P.2d 112, 114 (Ariz. App. 1979); see also Cook, 583 P.2d at 143;
Commonwealth v. Nine Hundred and Ninety-Two Dollars, 422 N.E.2d 767, 769 (Mass. 1981); State v. Little,
560 S.W.2d 403, 407 (Tenn. 1978). In Olson v. Tyler, the court, believing that qualified immunity required an
objective standard, stated the test as whether the information 1n the affidavit “was not reasonably believed by
defendants to be true.” 771 F.2d 277, 281 (7th Cir. 1985). In Crawford-El v. Britton, the Supreme Court
rejected the notion that objective reasonableness will immunize a government official when the constitutional
violation is one based on subjective intent. 523 U.8. 574, 593-94 (1998). In Mason v. Lowndes County
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In every area of the law, including perjury,' a person’s subjective state of
mind, including knowledge, belief, and intent, is a pure issue of fact for the trier
of fact to resolve.'”” This is proper because such questions depend on
“[c]redibility determinations, the weighing of evidence, and the drawing of
legitimate inferences from the facts,” all of which ordinarily lie within the
exclusive province of the trier of fact.'”®

VII. PROBABLE CAUSE AND PERJURED AFFIDAVITS

In Franks, the Supreme Court held that in addition to proving that a warrant
affidavit contains one or more intentionally or recklessly false statements, the
individual challenging the warrant also must establish that, “with the affidavit’s
false material set to one side, the affidavit’s remaining content is insufficient to
establish probable cause” in order to suppress the evidence obtained as a result
of the warrant.'"”” In subsequent cases, the Supreme Court has explained that
neither the good faith exception to the exclusionary rule nor the immunity
doctrines, which ordinarily protect law enforcement officers from liability
under 42 U.S.C. § 1983, are applicable if a warrant affidavit contains perjurious
statements.'®® Thus, the remainder of the affidavit must establish actual, not
merely arguable, probable cause. This probable cause determination is an issue
of fact to be resolved by the trier of fact. Unfortunately, the federal courts of
appeals have subverted these doctrinal principles.

Sheriff’s Dep't, 106 F. App’x 203, 206-07 (S5th Cir. 2004), the Fifth Circuit added that a § 1983 plaintiff must
also prove that the law enforcement affiant engaged in a “deliberate attempt to mislead the magistrate judge” as
to the existence of probable cause. Every other court to consider the issue properly rejected this additional
element. See, e.g., Wilson v. Russo, 212 F.3d 781, 788 (3d Cir. 2000); United States v. Vigeant, 176 F.3d 565,
572-73 n.8 (Ist Cir. 1999); Lombardi v. City of El Cajon, 117 F.3d 1117, 1124 (9th Cir. 1997). The Supreme
Court also rejected this additional element 1n its construction of the federal perjury statute, 18 U.S.C. § 1621.
See Bronston v. United States, 409 U.S. 352, 359 (1973). Mason nappropriately ignores the fact that affiants
may make falsehoods recklessly; “even if they involve minor detatls—recklessness is measured not by the
relevance of the information, but by the demonstration of willingness to affirmatively distort the truth.,” Mason,
106 F. App’x at 207 (quoting Wilson v. Russo, 212 F.3d 781, 788 (3d Cir. 2000)).

176. See, e.g., Bronston, 409 U.S. at 359; United States v. Ronda, 455 F.3d 1273, 1294-96 (11th Cir.
2006); United States v. Lee, 359 F.3d 412, 417 (6th Cir. 2004).

177. See, e.g, Crawford-El, 523 U.S. at 589; United States Postal Service Bd. v. Aikens, 460 U.S. 711,
716-17 (1983) (“The state of a man’s mind is as much a fact as the state of his digestion.” (quoting Eddington
v. Fitzmaurice, 29 Ch D. 459, 483 (1885))); Pullman-Standard v. Swint, 456 U.S. 273, 288 (1982) (“Treating
issues of intent as factual matters for the trter of fact 1s commonplace”); Commissioner v. Duberstein, 363 U.S.
278, 289 (1960).

178. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)

179. Franks v. Delaware, 438 U.S. 154, 156 (1978).

180. See Umited States v. Leon, 468 U.S. 897, 922 (1984) (holding no good faith exception to exclusionary
rule where affidavits contain perjurious statements); see also Groh v. Ramirez, 540 U.S. 551, 565 n.8 (2004)
(reasoning no qualified immunity if good faith exception not applicable); Kalina v. Fletcher, 522 U.S. 118
(1997) (finding no absolute immunity in § 1983 suits for prosecutor who certified an affidavit containing
perjurious statements).

HeinOnline -- 41 Suffolk U. L. Rev. 475 2007-2008



476 SUFFOLK UNIVERSITY LAW REVIEW [Vol. XLI:445

A. The Flawed “Corrected Affidavits” Approach

The Court of Appeals for the Second Circuit, with no stated rationale for its
deviation from Franks, has adopted what it calls a “corrected affidavits
doctrine.”'®" Pursuant to this doctrine, the Second Circuit “examine[s] all of
the information the officers possessed when they applied for the.
warrant.”'®>  Most of the other federal courts of appeals have rejected the
Second Circuit’s mode of analysis.183

As a practical matter, the “corrected affidavits doctrine” proposes that courts
should embark on an unpromising factual quest to determine what information
the law enforcement affiant knew or believed to be true at the time they
subscribed the warrant affidavit.'®* The doctrine proceeds on the dubious
premise that the law enforcement affiant deliberately chose to omit truthful
information known at the time and instead inserted intentional or reckless
falsehoods into the affidavit. The more likely scenario is that a law
enforcement officer willing to commit perjury in a sworn affidavit will have
little reluctance to fabricate these omitted facts when questioned later.'®’

Indeed, the Second Circuit’s “corrected affidavits approach” encourages
police officers to file intentionally or recklessly false warrant affidavits because
they can never end in a worse situation for doing so. Law enforcement
affiants’ intentional or reckless falsehoods serve only one conceivable purpose:
securing the issuance of a warrant, which the magistrate might otherwise have
denied. The police officer knows that a defendant might never challenge the
affidavit, but if she does, a successful search will place the facts allegedly
known earlier in a more favorable light at the subsequent suppression hearing.
Thus, the “corrected affidavits approach” “not only . . . infus[es] extraneous
information into the probable cause determination, but. . . also allow[s] the

181. Escalera v. Lunn, 361 F.3d 737, 743 (2d Cir. 2004).

182. Id. at 744; see also Loria v. Gorman, 306 F.3d 1271, 1289-90 (2d Cir. 2002); Martinez v. City of
Schenectady, 115 F.3d 111, 115 (2d Cir. 1997). The Second Circuit originated its “corrected affidavits
doctrine” in cases involving claims of omissions of exculpatory information in warrant affidavits. See
Escalera, 361 F.3d at 743-44; Smith v. Edwards, 175 F.3d 99, 105 (2d Cir. 1999); Soares v. Connecticut, 8
F.3d 917, 920 (24 Cir. 1993). In Smith and Soares, the Second Circuit responded to the claim of an omission of
exculpatory information in the affidavit by “correcting” the affidavit through the insertion of the omitted
exculpatory information, not by adding inculpatory information. Smith, 175 F.3d at 105; Soares, 8 F.3d at 920.

183. See, e.g, Kohler v. Englade, 470 F.3d 1104, 1111-12 (5th Cir. 2006) (rejecting information not
provided in affidavit to original magistrate making probable cause determination); United States v. Harris, 464
F.3d 733, 739 (7th Cir. 2006) (limiting consideration of exculpatory information only in affidavit review),
United States v. Yusuf, 461 F.3d 374, 388-89, 388 n.12 (3d Cir. 2006) (limiting probable cause determination
to information contained in affidavit).

184. See Escalera, 361 F.3d at 743-44. But see United States v. Laughton, 409 F.3d 744, 751-52 (6th Cir.
2005) (identifying difficulties arising from subjective inquiry into officer’s knowledge outside four corners of
affidavit).

185. The problem of police perjury in suppression hearings is well documented. See supra notes 19-21 and
accompanying text.
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Government to receive the benefit of its misconduct.'®

The Second Circuit’s “corrected affidavits doctrine” is also fatally flawed as
a matter of Fourth Amendment jurisprudence. The extraneous information
offered in later testimony does not, and does not even attempt to, make the false
statements in the affidavit truthful. Thus, in no way does the extraneous
information correct or retroactively cure the invalidity of the warrant. It is
fundamental doctrine that the Fourth Amendment requires both probable cause
and a valid warrant.'"” The fact that the police officer could have obtained a
valid warrant never excuses the failure to have done s0.'® Accordingly, the
Supreme Court has held that “an otherwise insufficient affidavit cannot be
rehabilitated by testimony concerning information possessed by the affiant
when he sought the warrant but not disclosed to the issuing magistrate . . .
[because a] contrary rule would, of course, render the warrant requirements of
the Fourth Amendment meaningless.”189

The United States Supreme Court correctly held in Franks that once a
warrant affidavit is found to contain intentionally or recklessly false statements
of fact, those falsehoods must be redacted. The decision of whether to suppress
the evidence found in the resulting search must be based solely on the
“remaining content” of the affidavit.'”®  Judicial consideration of any
information not contained in the original affidavit runs contrary to both the
requirement of ex ante review by a neutral and detached magistrate as well as
the probable cause requirement of the Fourth Amendment.'"

186. Yusuf, 461 F.3d at 388 n.12.

187. See, e.g, Payton v. New York, 445 U.S. 573, 587 n.25 (1980); Agnello v. United States, 269 U.S. 20,
32 (1925) (“The search of a private dwelling without a warrant is 1n itself unreasonable and abhorrent to our
laws”).

188. See Coolidge v. New Hampshire, 403 U.S. 443, 450-51 (1971) (citing Agnello v. United States, 269
U.S. 20, 33 (1925)).

189. Whiteley v. Warden, Wyo. State Penitentiary, 401 U.S. 560, 565 n.8 (1971) (citing Aguilar v. Texas,
378 U.S. 108, 109 n.1 (1964)); see also Agnello, 269 U.S. at 33.

190. Franks v. Delaware, 438 U.S. 154, 156 (1978).

191. The probable cause test as set forth in Gates requires that the magistrate base his determination of
probable cause on the “totality of circumstances” set forth in the affidavit. Illinois v. Gates, 462 U.S. 213, 230
(1983). Gates presupposes that the underlying affidavit sets forth all the facts comprising the totality of the
circumstances then known to the affiant. In contrast, the “corrected affidavits doctrine” affirmatively
encourages law enforcement affiants to omit known, relevant information from the affidavit by permitting the
later supplementation of the affidavit with after-the-fact testimony. See Escalera v. Lunn, 361 F.3d 737, 743
(2d Cir. 2004). Judicial acceptance of a police policy or practice of omitting important, usually exculpatory,
information from warrant affidavits institutionalizes the issuance of warrants by magistrates who never know
the totality of the circumstances as required by Gates. See, e.g., Golino v. City of New Hower, 950 F.2d 864,
867 (2d Cir. 1991) (police affiant testified it was his general practice to omit exculpatory information from
affidavit); Salmon v. Schwarz, 948 F.2d 1131, 1138 (10th Cir. 1991) (police practice to include only
information pertinent to objective of securing warrant and not exculpatory information); Forest v. Pawtucket
Police Dep’t, 290 F. Supp. 2d 215, 229 (D. R.1. 2003) (same).
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B. Actual Versus Arguable Probable Cause

The federal courts of appeals have found especially troublesome the
question of whether the remainder of the warrant affidavit must establish
actual, or merely arguable, probable cause. Some courts have erroneously
permitted arguable probable cause to validate a warrant affidavit containing one
or more petjurious statements by holding that no Franks violation exists unless
a magistrate “could not have found probable cause” on the basis of the truthful
remainder of the affidavit.'”? The use of this test for evaluating the truthful
remainder of the affidavit has the untoward effect of encouraging police
perjury. The judge conducts the later review of the affidavit under a more
lenient standard than that applied by the original magistrate who initially
determined whether actual probable cause existed in the affidavit.

The proper standard a court should apply, once it has determined that a
warrant affidavit contains intentionally or recklessly false statements, is actual
probable cause. The fact-finder steps into the role of the original magistrate
and simply repeats the probable cause inquiry. The reviewing judge should not
give any deference to the magistrate’s prior determination for the fundamental
reason that the magistrate never reviewed the untainted facts.'” In other
words, the fact-finder “cannot defer to a magistrate’s consideration of an
application for a search warrant that the magistrate in effect did not review.”'™
Any standard less than de novo review is inappropriate because the original
magistrate was unaware of the affiant’s perjury and therefore could not make
an informed determination of the affiant’s credibility.'® Stated another way,
the issue is whether “[t]he force of the lies on the mind of the magistrate can be
bleached out.”'*

Much of the confusion surrounding the subsequent determination of whether
probable cause exists is due to the failure of courts and commentators to
analyze its proper role in constitutional jurisprudence. The presence of
probable cause in the truthful remainder of an affidavit does not negate the fact
that perjured affidavits violate the Fourth Amendment. Even when probable
cause is present, “[t]he search of a private dwelling without a warrant is in itself
unreasonable and abhorrent to our laws.”'”’

192. United States v. Meling, 47 F.3d 1546, 1554 (9th Cir. 1995) (emphasis added); see also United States
v. Mindreci, 163 F. App’x 690, 693 (10th Cir. 2006) (upholding warrant 1f “magistrate had a substantial basis
for concluding that the probable cause existed”) (citation omitted); Umited States v. Perdomo, 800 F.2d 916,
920 (9th Cir. 1986) (upholding warrant unless falsehood “necessary to find probable cause”).

193. See, e.g., Burke v. Town of Walpole, 405 F 3d 66, 82 (1st Cir. 2005); United States v. Kolodziej, 712
F.2d 975, 977 (5th Cir. 1983); United States v. Namer, 680 F.2d 1088, 1095 n.12 (5th Cir. 1982) (holding no
presumption of validity attaches to original magistrate’s probable cause determination).

194. State v. Kuneff, 970 P.2d 556, 559 (Mont. 1998).

195. See People v. Cook, 583 P.2d 130, 140-41 (Cal. 1978).

196. Baldwin v. Placer County, 418 F.3d 966, 970 (9th Cir. 2005).

197. Agnello v. United States, 269 U.S. 20, 32 (1925); see also Payton v. New York, 445 U.S. 573, 587-88
(1980) (discussing warrantless search of defendant’s home and associated Fourth Amendment violation).
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When the warrant affidavit contains perjurious statements, one cannot fairly
say that the magistrate ever determined ex ante the sufficiency of the remaining
content. Rather, the magistrate based her ex ante determination on the totality
of the facts and circumstances set forth in the original affidavit, not on the basis
of some then-unspecified portion of that affidavit.'”® The Fourth Amendment
violation inherent in any warrant based on a perjured affidavit is not a merely
technical one because “[r]easonable minds frequently may differ on the
question whether a particular affidavit establishes probable cause . . . .”'%

The foregoing paragraphs suggest the correct answer to the question of the
proper role of probable cause in the Franks analysis. The probable cause issue
in Franks should be framed not as a question of whether a Fourth Amendment
violation occurred, but whether the law should grant a remedy for such a
violation. As the Supreme Court held in Hudson v. Michigan,200 “[w]hether the
exclusionary remedy is appropriately imposed in a particular case. . . is ‘an
issue separate from the question whether the Fourth Amendment rights of the
party secking to invoke the rule were violated by police conduct.””®®'  The
Hudson Court reasoned that the remedy of exclusion is only appropriate when
the Fourth Amendment violation has caused constitutionally cognizable
harm.** Thus, probable cause in this context is a causation issue.

Causation’s centrality to the exclusionary remedy’s existence and scope
explains both the Supreme Court’s “independent source” doctrine®® and its
close relative, the “inevitable discovery” rule.”®® Both doctrines have their
foundation in the causal distinction identified by Justice Holmes as
“knowledge . . . gained from an independent source,” which is not subject to
exclusion, and “knowledge gained by the Government’s own wrong,” which is
not admissible in a criminal proceeding.’®®> The probable cause element of
Franks is simply an application of the “independent source” doctrine. In
Franks, the truthful content of the original warrant affidavit, which remains
after redaction of the intentional or reckless falsehoods, constitutes the asserted
“independent source.” If the magistrate would have issued the requested
warrant solely on the basis of the truthful content of the affidavit, then, under

198. See Illinois v. Gates, 462 U.S. 213, 238-39 (1983).

199. United States v. Leon, 468 U.S. 897, 914 (1984).

200. 547 U.S. 586 (2006).

201. Id. at 591 (quoting United States v. Leon, 468 U.S. 897, 906 (1984), Illinois v. Gates, 462 U.S. 213,
223 (1983)).

202. Id at 591-93. The Court was unanimous on this point. See id at 602-04 (Kennedy, J., concurring in
part and concurring 1n judgment); id. at 614-22 (Breyer, J., dissenting) (accepting causation standard but
disagreetng as to its proper application). The majority opinion treats pragmatic concerns as a Separate
consideration as to whether the exclusionary remedy should be applied /d. at 593-99 (majority opinion). The
issue whether pragmatic concerns are a separate consideration or encompassed within a proper causation
analysis is much more difficult and controversial.

203. See Murray v. United States, 487 U.S. 533, 537-39 (1988).

204. Nix v. Wilhams, 467 U.S. 431, 443-44 (1984).

205. Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920).
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the “independent source” doctrine, no causal connection exists between the
intentional or reckless falsehoods in the affidavit and the issuance of the
warrant by the magistrate 2%

Similarly, causation is an essential element of any civil action brought
pursuant to 42 U.S.C. § 1983 for a constitutional violation.”®’ In order to
establish liability, the civil plaintiff must prove that the presence of the
intentional or reckless falsehoods in the affidavit was a “substantial” or
“motivating factor” in the magistrate’s decision to issue the warrant.”® Courts
also routinely use this standard of causation in analogous areas of the law. For
example, in TSC Industries, Inc. v. Northway, Inc.,*® the Supreme Court stated
the test of matenality for actionable omissions from proxy statements as
follows:

An omitted fact is material if there is a substantial likelihood that a reasonable
shareholder would consider it important in deciding how to vote. . . . It does not
require proof of a substantial likelihood that disclosure of the omitted fact
would have caused the reasonable investor to change his vote. What the
standard does contemplate is a showing of a substantial likelihood that, under
all the circumstances, the omitted fact would have assumed actual significance
in the deliberations of the reasonable shareholder.?'°

This causation standard is also analogous to the materiality test used to
determine criminal liability for perjury. A person commits perjury if she makes
an intentionally or recklessly false statement under oath that has “a natural
tendency to influence, or [be] capable of influencing, the decision of the
decision making body to which it was addressed.””!' In order to sustain a
conviction for perjury, the prosecution need not prove “that the perjured
testimony actually influenced the relevant decision-making body.”*'* Thus,

206. See Murray, 487 U.S. at 537-39. The causation-based “independent source” doctrine does not, under
any circumstances, excuse the absence of a warrant when one is required by the Fourth Amendment. /d.
Indeed, in Hudson, all Justices agreed on the necessity of a warrant to justify the police invasion. Unlike the
majority, which distinguished the knock-and-announce violation from the warrant itself, the dissent viewed the
violation of the knock-and-announce requirement as a factor which voided the warrant itself. Compare Hudson,
547 U.S. at 600 (majority opinion), with id. at 614 (Breyer, J., dissenting). This further explains why the
“remaining content” constituting the “independent source” must be contained within the original warrant
affidavit. Franks v. Delaware, 438 U.S. 154, 156 (1978).

207. See Malley v. Briggs, 475 U.S. 335, 344-45 n.7 (1986); Baker v. McCollan, 443 U.S. 137, 142 (1979).

208. Cf Mt. Healthy Ind. Sch. Dist. v. Doyle, 429 U.S. 274, 287 (1977); see also Texas v. Lesage, 528
U.S. 18, 22 (1999); Crawford-El v. Britton, 523 U.S. 574, 593 (1998).

209. 426 U.S. 438 (1976).

210. Id. at 449.

211. United States v. Gaudin, 515 U.S. 506, 509 (1995) (quoting Kungys v. United States, 485 U.S. 759,
770 (1988)) (interpreting 18 U.S.C. § 1001).

212. United States v. Lee, 359 F.3d 412, 416 (6th Cir. 2004); see also Kungys v. United States, 485 U.S.
759, 771 (1988) (explaining materiality test for misrepresentation and concealment); United States v. Ronda,
455 F.3d 1273, 1295 n.29 (11th Cir. 2006) (deeming false statement sufficiently material because capable of
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such a standard of causation, founded on whether an intentionally or recklessly
false statement in a warrant affidavit materially affected the magistrate’s
determination of probable cause, would result in a violation of the Fourth
Amendment only when the law enforcement officer committed the crime of
perjury. One cannot persuasively argue that this standard, textually grounded
in the “oath or affirmation” provision of the Fourth Amendment warrant clause,
over-protects fundamental constitutional values. Nor is such a causation
standard insensitive to the legitimate needs of law enforcement because it fully
protects all police affiants, except those who rightfully should be imprisoned.

The Supreme Court has granted governmental defendants in § 1983 actions
the added benefit of an affirmative defense whereby they may “defeat liability
by demonstrating that [the magistrate] would have made the same decision
absent the forbidden consideration.””"> Thus, under the Supreme Court’s
causation doctrine, a plaintiff in a § 1983 action may only succeed if the
magistrate would not have issued the requested warrant based solely on the
remaining content of the affidavit>'* The trier of fact must resolve this
causation issue.’"

This analysis is consistent with the Supreme Court’s recent decision in
Hartman v. Moore,*'® in which the Court held that where a prosecutor and
grand jury continue a criminal prosecution based on truthful information from
law enforcement officers, probable cause serves as a surrogate for proof of
causation.”"’ Although Hartman is distinguishable precisely because the
information provided by the law enforcement officers was entirely truthful, its
significance is three-fold.'® First, it recognizes that probable cause constitutes

influencing tribunal).

213. Lesage, 528 U.S. at 20-21; see Crawford-El, 523 U.S. at 593 (noting employer prevails if
constitutional violation determinative in decision); Mt. Healthy, 429 U.S. at 287 (criticizing lower court for not
analyzing if absence of protected conduct determinative in decision).

214. Some courts of appeals have applied this causation standard in § 1983 cases based on an alleged
Franks violation of the Fourth Amendment. See, e.g., Mason v. Lowndes County Sheriff’s Dep’t, 106 F.
App’x 203, 207 (5th Cir. 2004) (stating after plaintiff proves intentional or reckless falsity, the fact-finder
decides whether 1t is determinative); Velardi v. Walsh, 40 F.3d 569, 574 & n.1 (2d Cir. 1994) (explaining
magistrate must have found probable cause based on truthful information to be valid); Hill v. McIntyre, 884
F.2d 271, 275-76 (6th Cir. 1989) (noting jury determines whether false statement determinative in issuance of
warrant); see also Clanton v. Cooper, 129 F.3d 1147, 1155-56 (10th Cir. 1997) (analyzing whether plaintiff
would have been released on bond absent false statements by law enforcement officer).

215 See, e.g., Rodgers v. Banks, 344 F.3d 587, 602-03 (6th Cir. 2003); Baldasrare v. New Jersey, 250 F.3d
188, 195 (3d Cir. 2001); Dill v. City of Edmond, 155 F.3d 1193, 1201-02 (10th Cir. 1998). Similarly, n the
common law of torts, causation is held to be “peculiarly a question for the jury.” W. PAGE KEETON ET AL.,
PROSSER AND KEETON ON THE LAW OF TORTS 264-65 (5th ed. 1984).

216. 547 U.S. 250 (2006).

217. Id. at 258-65.

218. See id. at 255-56 (assuming truthfulness of information provided by officials). When the information
provided by the law enforcement officer contains intentional or reckless falsehoods, the chain of causation is
broken and no deference is due to the prosecutor, grand jury, or judge in the underlying ctiminal case. See
generally, e.g., Pierce v. Gilchrist, 359 F.3d 1279 (10th Cir. 2004); Townes v. City of New York, 176 F.3d 138
(2d Cir. 1999); Jones v. City of Chicago, 856 F.2d 985 (7th Cir. 1988).
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a causation, rather than a Fourth Amendment, issue. Second, Hartman treated
the relevant standard as actual, not merely arguable, probable cause.*'® Finally,
the Court recognized that when probable cause is used as a test of causation, it
is an issue of fact for the trier of fact to resolve.?

Even prior to Hartman, lower courts generally agreed that in civil cases
asserting Franks claims, a jury should decide the issue of causation or probable
cause.”?' This is the case even if the underlying facts are not in dispute and the
issue is whether the facts constitute probable cause.”> While this latter inquiry
is technically a mixed question of law and fact, it is precisely the type of mixed
question, as in cases of negligence,223 materiality in peljjury,224 securities
fraud,225 and the issue of community standards in obscenity cases,226 which the
jury properly resolves.””’ The United States Supreme Court emphasized that
probable cause determinations, made in the first instance by lay magistrates, are
inherently issues of fact.*® Finally, it is significant, and perhaps dispositive,
that the framers of the Fourth Amendment never thought of probable cause as a
technical legal concept.229 Instead, they intended that a jury would decide the
factual question of probable cause in each particular case.”°

219. Hartman, 547 U.S. at 256-57 & n.5.

220. Seeid.

221. See, e g, Mason v. Lowndes County Sheriff’s Dep’t, 106 F. App’x 203, 207 (5th Cir. 2004); DeLoach
v. Bevers, 922 F.2d 618, 623 (10th Cir. 1990); Hill v. McIntyre, 884 F.2d 271, 275-76 (6th Cir. 1989).

222. See, eg., Gregory v. City of Louisville, 444 F.3d 725, 758-59 & n.14 (6th Cir. 2006); Velardi v.
Walsh, 40 F.3d 569, 574 & n 1 (2d Cir. 1994); DeLoach, 922 F.2d at 623. But see Hale v. Kart, 396 F.3d 721,
728-29 (6th Cir. 2005) (holding probable cause 1ssue of law when underlying facts undisputed). Ornelas
provides no support for the unjustifiable result in Hale. Ornelas only decided the issue of the standard of
review 1n criminal cases, where probable cause is necessarily decided by judges. Ornelas, 517 U.S. 690, 697-
99 (1996). Furthermore, Ornelas emphasized the inherently factual nature of the inference of probable cause
from the facts at hand. /d. at 695-96, 699-700; see also id. at 700-05 (Scalia, J., dissenting).

223. RESTATEMENT (SECOND) OF TORTS § 328C (1965). Legal scholars have frequently noted the analogy
of probable cause to negligence, albeit without reference to the specific 1ssue of the proper role of the jury in §
1983 cases. See, e.g., Donald A. Dripps, Living With Leon, 95 YALE L.J. 906, 941 (1986); Craig S. Lerner,
The Reasonableness of Probable Cause, 81 TEX. L. REV. 951, 1014-15, 1019 (2003); Tracey Maclin, The
Pringle Case’s New Notion of Probable Cause: An Assault on Di Re and the Fourth Amendment, 2004 CATO
Sup. CT. REV. 395, 408 (2004).

224. United States v. Gaudin, 515 U.S. 506 (1995).

225. TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 450 (1976).

226. Jenkins v. Georgia, 418 U S. 153, 157 (1974).

227. See Gaudin, 515 U.S. at 521. Even in criminal cases, the jury must make any inference of probable
cause, except that in motions to suppress, judges make these determinations. /d

228. See supra notes 68-73 and accompanying text.

229 See Ronald J. Bacigal, Making the Right Gamble: The Odds on Probable Cause, 74 Miss. L.J. 279,
285 (2004) (citing David A. Sklansky, The Fourth Amendment and Common Law, 100 COLUM. L. REV. 1739,
1792 (2000)).

230. See generally William John Cuddihy, The Fourth Amendment: Origins and Original Meaning 602-
1791 (1990) (unpublished Ph.D dissertation, Claremont Graduate School) (on file with Claremont Graduate
School); Akhil Reed Amar, Fourth Amendment First Principles, 107 HARV. L. REV. 757 (1994).
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C. Qualified Immunity and Perjured Warrant Affidavits

There remains only the issue of whether a law enforcement officer who
violates the Fourth Amendment by filing a search or arrest warrant affidavit
containing one or more false statements of fact should be able to assert a
qualified immunity defense to avoid civil liability in a § 1983 action. As a
general rule, the qualified immunity doctrine protects a government official
from civil liability, absent the violation of a constitutional right which was
“clearly established” at the time.”®' Under this standard, “[t]he contours of the
right must be sufficiently clear that a reasonable official would understand that
what he [was] doing violate[d] that right.”?*?> This qualified immunity doctrine
is intended to protect all government officials except those who “are plainly
incompetent or knowingly violate the law.”***

Some courts, relying on the objective reasonableness standard, which
generally governs the issue of qualified immunity in § 1983 actions,** have
held that a law enforcement officer who files a perjurious warrant affidavit has
“obviously failed to observe a right that [is] clearly established,” and, therefore,
“is not entitled to qualified immunity.”**> In contrast, other federal appellate
courts have held that qualified immunity protects a police officer who violates
the Fourth Amendment by filing a perjurious warrant affidavit, so long as the
remainder of the affidavit is sufficient to establish arguable probable cause.?*

Properly understood, the objective reasonableness standard of qualified
immunity is entirely inapplicable when a law enforcement officer has violated
the Fourth Amendment by filing a warrant affidavit containing intentional or
reckless falsehoods. In Malley v. Briggs,™’ the Supreme Court held that a
government official who “knowingly violate[s] the law” forfeits any claim to
qualified immunity without regard to the objective reasonableness standard.?*®

231. Anderson v. Creighton, 483 U.S. 635, 640 (1987).

232. Id. at 640.

233. Malley v. Briggs, 475 U.S. 335, 341 (1986).

234. See, e.g., Creighton, 483 U.S. at 641; Briggs, 475 U.S. at 339-41; Harlow v. Fitzgerald, 457 U.S. 800,
815 (1982).

23S. Lippay v. Christos, 996 F.2d 1490, 1504 (3d Cir. 1993); see also Burke v. Town of Walpole, 403 F.3d
66, 82 (1st Cir. 2005); Liston v. County of Riverside, 120 F.3d 965, 972-73 (9th Cir. 1997); Velardi v. Walsh,
40 F.3d 569, 573-74 (2d Cir. 1994). Indeed, some courts, strictly adhering to the objective reasonableness test,
ask whether a hypothetical reasonable officer would have known that the statement(s) in the affidavit was
(were) intentionally or recklessly false. See, e.g., Holmes v. Kucynda, 321 F.3d 1069, 1083 (11th Cir. 2003),
Burk v. Beene, 948 F.2d 489, 494-95 (8th Cir. 1991); Olson v. Tyler, 771 F.2d 277, 281-82 (7th Cir. 1985).
For the reasons set forth herein, this mode of analysis is erroneous. See infra notes 237-242.

236. See, eg, Escalera v. Lunn, 361 F.3d 737, 743-45 (2d Cir. 2005); Martinez v. City of Schenectady,
115 F.3d 111, 115-16 (2d Cir. 1997); Smith v. Reddy, 101 F.3d 351, 355 (4th Cir. 1996). In Kohler v. Englade,
470 F.3d 1104, 1113-14 (5th Cir. 2006), the Fifth Circuit reached a similar result by holding that Franks does
not apply to facially invalid warrants and then remanding to the lower court for a determination whether the
warrant contained arguable probable cause, thereby entitling the officer to qualified immunity under the Malley
v. Briggs objective reasonableness standard.

237. 475 U.S. 335 (1986).

238. Id. at 341.
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Similarly, in Crawford-El v. Britton,™ the Court expressly rejected the

dissenting argument of Justice Scalia that the “‘objective reasonableness’ test
of Harlow [should be extended] to qualified immunity in so far as it relates to
intent-based constitutional torts.””*®  Finally, the use of the objective
reasonableness standard to uphold perjurious warrants lacking actual, not
merely arguable, probable cause directly flies in the face of Supreme Court
precedent. In United States v. Leon,”*! the Court held “good faith” immunity
inapplicable in cases where Franks has been violated.”*> Whether a law
enforcement officer has filed a perjurious warrant affidavit depends entirely on
the knowledge and intent of that officer, and “should a fact-finder find against
an official on this state-of-mind question, qualified immunity would not be
available as a defense.”***

VIII. CONCLUSION

Today, Fourth Amendment issues are ordinarily subordinated to concerns
about the proper scope of the exclusionary rule as well as the role of qualified
immunity in constitutional adjudication. These mediating doctrines protect
dutiful and honest law enforcement officials who act in good faith and with
objective reasonableness. Neither doctrine was designed to protect dishonest
police officers who file perjurious warrant affidavits. Unfortunately, in the
absence of clear guidance from either the United States Supreme Court or legal
scholars, lower courts have erected inappropriate legal barriers to the
eradication of perjurious warrant affidavits.

Properly interpreted, Franks v. Delaware and other Supreme Court
precedent hold that a law enforcement officer violates the Fourth Amendment
when the trier of fact finds that the officer made intentionally or recklessly false
statements in a warrant affidavit. In such cases, the officer is not entitled to
benefit from the good faith doctrine or qualified immunity. The trier of fact
exclusively determines whether the truthful remainder of the affidavit
sufficiently establishes actual, not merely arguable, probable cause.

Unlike much of the Supreme Court’s Fourth Amendment jurisprudence, this
interpretation approximates the Founding Father’s original vision2* It offers
realistic protection from unjustified police intrusions into the home. It also
recognizes that intentionally or recklessly false statements in warrant affidavits
serve no legitimate law enforcement purpose. Rather, they are destructive of

239. 523 U.S. 574 (1998).

240. Compare id. at 612 (Scalia, J., dissenting), with id. at 592-94 (majority opinion).

241. 468 U.S. 897 (1984).

242. Seeid. 923, see also Groh v. Ramirez, 540 U.S. 551, 565 n.8 (2004) (asserting no qualified immunity
if good faith exception unavailable).

243. Butler v. Elle, 281 F.3d 1014, 1024 (2002); see also Mason v. Lowndes County Sheriff’s Dept., 106
F. App’x 203, 207 (5th Cir. 2004); Sherwood v. Mulvihill, 113 F.3d 396, 399-401 & n.4 (3d Cir. 1997).

244. See generally Amar, supra note 230.
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competent, professional police work. Finally, this interpretation recognizes that
false warrant affidavits constitute an “offense against the justice system™*
itself because “perjury tends to contaminate the very fountains of justice.”246

245. United States v. Cortina, 630 F.2d 1207, 1213 (7th Cir. 1980).
246. Chappel v. State, 71 Ala. 322, 324 (1882).
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