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long been recognized,145 and is especially apparent in the workplace
environment. Research has found that "sex-role beliefs will dictate how a
woman who has been sexually harassed is going to feel about the incidenL"146

Since "ordinary women probably find offensive sexual contact and proposals
that ordinary men find trivial or sexually stimulating coming from women,"147

the effects of sexual harassment dearly depend upon the victim's gender.
Women react to sexually harassing behavior differently than men. Women

tend to internalize the offensive conduct through feelings of fear, insecurity,
diminished self esteem, confusion, shame, and guilt.148 While men may also
be the victims of sexual harassment, it has been found that men are more likely
to "interpret relatively innocuous behavior as invitations to sexual contact,"
rather than conduct that threatens their physical integrity.149 Men's societal and
workplace status gives them little reason to feel fearful or defenseless from
sexual conduct at work, whereas women remain in a vulnerable position.

Therefore, when evaluating whether a sexually harassing experience was
traumatic enough to bring about Post Traumatic Stress Disorder in the victim,
the experience must be viewed in light of a reasonable woman's response to
such events.

b. The Markedly Distressing Test

Most forms of sexually harassing behavior in the workplace meet the
"markedly distressing" test, since women are not typically flattered by such
conduct.150 Rather, women find it demeaning, debilitating, and frightening.
Post Traumatic Stress Disorder is widely accepted as the result of traumas
ranging from rape151 to divorce.152 But sexual harassment, which in many

not aggressive and fearful," while male behavior is frequently described as "dominant,
aggressive, adventurous, opportunistic, and proud of sexual ability").

14 5See, e.g., Robert F. Conte & David L. Gregory, Sexual Harassment in
Employment--Some Proposals Toward More Realistic Standards of Liability, 32 DRAKE L. REV.
407, 418 (1982-83) ("Sexual harassment in employment is but one of many means that
male elites have used to exercise and reinforce their historic dominance over women in
the work environment.").

14 6Inger W. Jensen & Barbara A. Gutek, Attributions and Assignment of Responsibility
in Sexual Harassment, 38 J. SOCIAL ISSUES 134 (1982).

14 7MACKINNON, supra note 24, at 171.
14 8See PALUDI & BARICKMAN, supra note 128, at 29.
14 9Id. at 60.
150See MACKINNON, supra note 24, at 47-8.
151See PALUDI & BARICKMAN, supra note 128, at 34.

152John P. Wilson et al., A Comparative Analysis of Post-Traumatic Stress Syndrome
Among Individuals Exposed to Different Stressor Events, 11 J. Soc. & Soc. WELFARE 793,808
(1984).
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instances causes the same degree of trauma, has not yet received such
recognition.153

A traumatic experience likely to cause PTSD commonly includes a serious
threat to one's physical integrity or life. 154 Sexual harassment in the workplace
can be one of the most blatant threats to a woman's physical integrity, such as
when she is physically violated through an offensive fondling, confinement to
a chair,155 forcible rape,156 or physical compulsion to perform oral sex.157

Similarly, sexual harassment diminishes a woman's personal integrity by
making her feel denigrated as a woman, or by reducing her to an object subject
to sexual insults, ridicule, or other epithets from her employer.

However, just as not all sexual comments158 and conduct of a sexual nature
occurring in the employment setting are actionable under Title VII,159 not every
form of sexual harassment may be considered traumatic enough to cause
PTSD.160 Harassing remarks alone, absent a threat of intended physical
contact 161 or an offensive touching, may not universally cause the significant
emotional distress necessary for a proper PTSD diagnosis. 162 It appears that a

153 Id.

154 Other characteristics of traumatic events include a serious threat to one's close
relatives or friends, the sudden destruction of one's home or community, and witnessing
another person who has recently been or is in the process of being seriously injured or
killed as the result of an accident or physical violence. DSM-I1I-R, supra note 120, at
247-48.

155 See Stockett v. Tolin, 791 F. Supp. 1536, 1557-61 (S.D. Fla. 1992) (granting plaintiff
$1 million in punitive damages from former employers for outrageous quid pro quo
and hostile environment harassment in violation of Title VH).

156 See Meritor Say. Bank, FSB v. Vison, 477 U.S. 57, 60 (1986).
157 See Snider v. Consolidation Coal Co., 973 F.2d 555,561 (7th Cir. 1992) (finding that

"no reasonable employee would have continued working for employer under these
circumstances"), cert. denied, 113 S. Ct. 981 (1993).

158As one court stated, "Title VII is not a clean language act." Katz v. Dole, 709 F.2d
251,256 (4th Cir. 1983); see also Ellison v. Brady, 924 F.2d 872,878 (9th Cir. 1991) (stating
that "an isolated epithet by itself fails to support a cause of action for .... hostile
environment" harassment under Title VUI); Rogers v. EEOC, 454 F.2d 234, 238 (5th Cir.),
cert. denied, 406 U.S. 987 (1972) (noting that an employer's "mere utterance" of a remark
which offends an employee does not fall within the proscription of Title VII).

159 See Ferguson v. E.I. du Pont de Nemours and Co., 560 F. Supp. 1172, 1197-98 (D.
Del. 1983) (stating that "not every sexual innuendo or flirtation gives rise to an actionable
wrong").

160 However, even sexually harassing behavior that is not physically violent may
cause strong fear reactions in the victim, such as feeling a loss of control and a disruption
of her life. See Quina, supra note 127, at 97.

161A stressor usually involves a physical factor, but it always involves a psychological
component that produces significant emotional trauma. Andreasen, supra note 122, at
1519.

162See WILSON, supra note 120, at 5 (recognizing that "individual difference variables,
such as personality traits, cognitive style, gender, and intelligence, affect the way in
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threat to one's "physical" integrity implies the need for either intended or actual
physical contact in order to be deemed a traumatic experience causing PTSD.163

Of course, for a traumatic experience to be legally recognized as causing PTSD
in the sexual harassment context, the intensity and circumstances surrounding
the sexual conduct must be evaluated in light of each woman's response.

Sexual harassment in the workplace may also include a serious threat to the
victim's life,164 especially where the victim refuses to consent to the suggested
sexual acts or threatens to expose her supervisor's conduct.165 Such malevolent
behavior is certain to cause significant fear and emotional distress in the
ordinary person. This is especially true for a reasonable woman who feels
defenseless and trapped in a hostile work environment.

It is not difficult to recognize why sexual harassment, in certain forms, can
be distressing enough to cause Post Traumatic Stress Disorder in its victims.
Nevertheless, in sexual harassment cases, courts have been reluctant to allow
expert testimony regarding the PTSD of a sexually harassed victim,166 which
signifies the courts' refusal to acknowledge the effects such experiences
actually have on many women.

2. Reexperiencing the Traumatic Event

The second criteria necessary for a Post Traumatic Stress Disorder diagnosis
involves the victim reliving the stressful event through at least one of the
following manners: (1) recurrent recollections of the event,16 7 (2) recurrent

which stressful events are perceived, appraised and processed"). But see Mari Matsuda,
Public Responses to Racist Speech: Considering the Victim's Story, 87 MICH. L. REV. 2320,
2336 n. 84 (1989) (describing the physiological and psychological effects of racial
harassment, which include difficulty breathing, hypertension, alcoholism, social
withdrawal, chronic depression, and anxiety neuroses).

16 3For example, although repeatedly hanging a noose over a minority employee's
desk doesn't involve physical contact, the implied threat should be deemed traumatic
enough to cause PTSD. See Vance v. Southern Bell Tel. & Tel. Co., 863 F.2d 1503,1510
(11th Cir. 1989) (finding the above incident sufficiently severe to constitute a jury
question regarding a racially hostile environment).

164 DSM-E1I-R, supra note 120, at 247-48.
165 See Brooms v. Regal Tube Co., 881 F.2d 412,417,426-27 (7th Cir. 1989) (dismissing

the victim's claim of emotional distress where her supervisor threatened to kill her for
refusing his egregious sexual advances).

166See, e.g., Perkins v. General Motors Corp., 709 F. Supp. 1487, 1495 (1989) (stating
that theplaintiff's doctors had not persuaded thecourt thatplaintiff suffered fromPTSD,
because it seemed like the "current diagnosis of choice," and the harassment did not
constitute "a credible stressor"), cert. denied, 499 U.S. 920 (1991); Broderick v. Ruder, 685
F. Supp. 1269, 1273 n.3 (D.D.C. 1988) (declining to accept a doctor's diagnosis that the
plaintiff suffered from PTSD, because his analogies relating other traumatizing events
to a sexually hostile work environment were "not convincing").

16 7Recurrent recollections of the event involve thoughts, feelings, images and
memories of the event that emerge into the conscious awareness and disturb the victim.
PETERSON, supra note 130, at 16.
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distressing dreams, or (3) suddenly acting or feeling as if the traumatic event
were occurring again, in response to some triggering stimuli.168 While only one
of the above mentioned symptoms need be found for a proper diagnosis of
PTSD,169 sexually harassed women are frequently traumatized by all of them.

Commonly, victims of PTSD are traumatized by recurring intrusive thoughts
of the disturbing experience. These recollections tend to persist in spite of
attempts to forget the traumatic incident and focus attention and energy on
other aspects of life.17 These thoughts may include discomfort over discovered
personal vulnerability, guilt over responsibility for motivating or failing to
prevent the event, and fear of the event's repetition.171 Sexually harassed
women are made to feel vulnerable in a workplace where their physical or
personal integrity is threatened.17 2 Once a supervisor or other employee
discovers this increased vulnerability in a victim, the sexually harassing
behavior may become more intense and frequent.1 73

Furthermore, victims of sexual harassment tend to feel that the harassment
was their fault, or that they did not do enough to stop it.174 Some researchers
have labeled this "behavioral self-blame," which describes the process in which
a victim internalizes the blame and tries to find something in her behavior to
which she can attribute the incident.175 These feelings of guilt are an escape
mechanism many victims of sexual harassment use to prevent the realization
that they are appreciated at work merely because of their gender.176

Moreover, sexually harassed women fear that the harassing incidents will
continue. Unfortunately, this is more of a reality than a fear, since women rarely
incur only one incident of harassing behavior.177

168DSM-nI-R, supra note 120, at 250. This includes reliving the experience through
flashback episodes or hallucinations. Id.

1691d.
170Andreasen, supra note 122, at 1519.

171See Janice L. Krupnick & Mardi J. Horowitz, Stress Response Syndromes: Recurrent

Themes, 38 ARCHIvES OF GENERAL PsYcHIATRY 428,431 (1981).

172 CRULL, supra note 38, at 7.
1731d.
174See MAcKINNON, supra note 24, at 48.

175Jensen & Gutek, supra note 146, at 128.
1761d. at 125.
177 See CRULL, supra note 38, at 11 (indicating that 22% of the women polled stated that

they were sexually harassed from one to six months and 28% stated that the sexual
harassment lasted more than six months); see also US. MERIT SYSTEMS PROTECTION
BOARD, SEXUAL HARASSMENT IN THE FEDERAL GOVERNMENT: AN UPDATE 21 (1988)

(stating that 75% of sexual harassment victims who experienced verbal harassment and

54% of those pressured for sexual favors reported that they were harassed more than
once).

1994]
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Recurrent distressing dreams and nightmares are other forms of
reexperiencing a traumatic event, which occur in over half of the patients
diagnosed with PTSD.178 As with other traumatic events, sexual harassment
may pervade a woman's psyche to the extent that normal physiological
functions, such as sleeping, are significantly impaired. 179

Sexually harassing behavior in the workplace also causes intense
psychological distress from exposure to events that resemble aspects of the
experience. Frequently, sexually harassed women find that their fears are
intensified once they return to the hostile work environment.180 In fact, many
women who return to the workplace after taking a leave of absence realize that
they cannot function under such circumstances, and are forced to leave
permanently.1 81

3. Numbing of Responsiveness

The third symptom of PTSD involves a victim's avoidance of the stimuli
associated with the event, or a numbing of general responsiveness not present
before the trauma.182 If a victim displays at least three of the following
symptoms, this element of PTSD is satisfied:

* avoiding thoughts or feelings associated with the trauma;
* avoiding activities or situations that arouse recollections of the event;
* feelings of detachment or estrangement from others;
* restricted range of affect; and/or
* sense of a foreshortened future.183
The first two avoidance tactics are present in almost every situation of sexual

harassment, because women who bring such claims are frequently forced to
leave their job, or are instructed by their doctors not to return to such an
environment.184

Feelings of detachment or estrangement from loved ones or co-workers
commonly seize victims of sexual harassment, in that they find themselves
unable to feel love or trust for others.185 Victims suffering PTSD also develop
a restricted range of affect, meaning that their ability to feel emotions, especially

178 See MARDI HOROwiTz ET AL., SIGNS AND SYMPTOMS OF POST TRAUMATIc STREss
DisoRDER 37 (1980).

1791d.
180 MCCANN & MCGINN, supra note 24, at 105.
181 See, e.g., Kauffmann v. Allied Signal, Inc., 970 F.2d 178, 181 (6th Cir. 1992).
182This response has also been labeled as "psychic numbing" or "emotional

anesthesia," which resembles a typical withdrawal response from much of hereveryday
life. DSM-ffl-R, supra note 120, at 248.

183DSM-ImI-R, supra note 120, at 250.
184See, e.g., Snider v. Consolidation Coal Co., 973 F.2d 555, 557 (7th Cir. 1992), cert.

denied, 113 S. Ct. 981 (1993).
185DSM-m[I-R, supra note 120, at 250.
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those associated with intimacy, tenderness and sexuality, is markedly
decreased.186

A PTSD victim may also feel that her future is foreshortened. For example,
she may lose all hope of having a career, family or children.187 Most often, a
sexually harassed woman feels her career has been cut short. This stems from
a belief that her job is either made explicitly contingent on her submission to a
supervisor's sexual advances, or because the hostile environment causes the
victim to leave her job, since her performance is significantly hindered. 188

Sexually harassed women frequently develop a general mistrust of men.189

This mistrust may significantly affect a current relationship, or detract from the
victim's desire to seek out a relationship.190 Hence, the victim sees her chances
of having a family or children decrease. Similarly, victims who already have
families find that it becomes more difficult to love and relate to family
members. 191

4. Increased Arousal

Symptoms of increased arousal are indicated if at least two of the following
are present in the victim:

* difficulty falling or staying asleep;
* irritability or outbursts of anger;
* difficulty concentrating;
* hypervigilance/exaggerated startle response; and/or,
• physiologic reactivity upon exposure to events that symbolize or

resemble an aspect of the traumatic event.192

Sleep disturbances in the PTSD victim are commonly referred to as the
"'hallmark of reaction to traumatic experience.' 193 As discussed earlier,194

victims of sexual harassment frequently experience sleep disorders of varying

186 1d. at 248.

1871d. at 250.
188The WWI Report reported that 66% of the women who responded quit or lost their

jobs as a direct result of sexual harassment. See Christine 0. Merriman & Cora E. Yang,
Employer Liabilityfor Coworker Sexual Harassment Under Title VII, 13 N.Y.U. REV. L. & Soc.
CHANGE 83, 84 n.6 (1984-85).

189 See BOUMIL & HICKS, supra note 24, at 454.
1901d. (stating that one symptom found in most sexually harassed women is that they

become dysfunctional in interpersonal relationships).
191See, e.g., Harris v. Forklift Systems, Inc., No. 3-89-0557,1991 WL 487444, at*3, (M.D.

Tenn. Feb. 4, 1991) (stating that plaintiff's relationship with her children became
"strained" as a result of being sexually harassed at work), affid, 976 F.2d 733 (6th Cir.
1992), rev'd, 114 S. Ct. 367 (1993).

192DSM-Ill-R, supra note 120, at 250.

193prERSON, supra note 130, at 27 (quoting VJ. DeFazio, Dynamic Perspectives on the
Nature and Effects of Combat Stress, in STRESS DISORDERS AMONG VIETNAM VETERANS:
THEORY, RESEARCH AND PRACTICE (Charles R. Figley ed., 1978)).
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degrees.195 The second element of increased arousal, irritability or outbursts of
anger, are also common themes in PTSD victims.196 One researcher found that"'rage at the source of the trauma'" was a typical response in those suffering
PTSD.197 This rage is also felt by many victims of sexual harassment, who are
made to feel powerless, and fear that their harasser has ultimate control over
their well-being and employment opportunities.198

Difficulty concentrating, the third element of increased arousal, was found
to be a problem in over 75% of patients with stress response syndromes.199 In
one federal case, a sexually harassed plaintiff stated that she found it "hard to
concentrate on her tasks," because she feared further harassment.200 These
patients also reported difficulty making decisions, and had trouble
remembering things.201 It has also been found that during periods of high
stress, such as working in a sexually harassing environment, "even the brightest
individuals and most dynamic [employees] find themselves unable to function
normally or make even simple decisions."202

The fourth element of increased arousal is defined as "hyperarousal,
hyperalertness, and increased autonomic arousal.'eo0 These symptoms are
displayed in sexually harassed women almost universally, in that they act
nervous and jumpy, are easily startled or frightened, and become oversensitive
to typical daily events.204

The final symptom of the increased arousal element of PTSD is defined as
the "exacerbation of symptoms on exposure to situations that resemble the
traumatic event."205 This occurs when a traumatized victim re-enters the
environment that caused her to suffer the post traumatic stress reactions.206 In
a recent federal district court case, the court found that the sexually harassed
plaintiff "may not ever be able to work in a factory again due to flashback-like

194 See supra notes 175-78 and accompanying text.
195See, e.g., Arnold v. City of Seminole, 614 F. Supp. 853,867 (E.D. Okla. 1985) (stating

that the plaintiff's sleep patterns have been and continue to be disturbed due to the
severe sexual harassment she suffered at work).

196pETERSON, supra note 130, at 29.
197 d.
19 8See MCCANN & McGINN, supra note 24, at 90-91.
19 9PETERSoN, supra note 130, at 28.
20 0Hansel v. Public Serv. Co., 778 F. Supp. 1126,1129 (D.Colo. 1991).
20 1Id.
202 MCCANN & McGINN, supra note 24, at 89-90.

203DSM-Ell-, supra note 120, at 250.

204 Lawson, supra note 125, at 252.
205Andreasen, supra note 122, at 1521.
2 06 DSM-DJI-R, supra note 120, at 250.
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reactions to any exposure to surroundings similar to those where the sexual
harassment occurred."207

In essence, an individual may experience Post Traumatic Stress Disorder as
a result of any traumatic incident that erodes her faith in her world's safety and
in her own invulnerability.208 Sexual harassment is a significant invasion of a
woman's physical and mental privacy that affects more than pecuniary or
tangible aspects of employment. Sexual harassment may traumatize women to
the extent that they are physically and emotionally paralyzed. Therefore,
sexually harassing behavior must be recognized as conduct that has
debilitating emotional and physiological effects in its victims, much to the same
extent as other stressors that cause PTSD responses. 209

IV. PERPETUATING POST TRAUMATIC STRESS DISORDER IN SEXUALLY HARASSED
WOMEN

A. Legal Burdens Placed on Victims of Sexual Harassment

Suffering a sexually harassing experience is traumatic in itself, but women
are secondarily traumatized when they attempt to hold their employers liable
for the harassment they endured. Courts impose substantial obstacles on
victims of sexual harassment, such as requiring them to give their employers
notice of the harassing conduct, subjecting them to inappropriate burdens of
proof, and making them defend their past sexual behavior.

These three inequities are not explicitly provided in the language of Title VII.
The fact is, the judiciary has imposed these additional requirements on sexual
harassment victims. Unfortunately, these added burdens can have devastating
effects on a woman suffering from Post Traumatic Stress Disorder as a result of
being sexually harassed.

1. The Notice Requirement

One of the many issues a court must face in determining an employer's
liability for sexual harassment of a supervisor turns on whether the victim
notified the employer of the unlawful behavior. While an employer is held
strictly liable for quid pro quo harassment,210 many courts have insisted on a

2 07 Hansel v. Public Serv. Co., 778 F. Supp. 1126,1131 (D. Colo. 1991).
208 See supra note 125.

209 See WILSON, supra note 120, at 11 (stating that "societal and political attitudes

toward traumatized persons are importantaspects of the recovery environment because
they determine how resources will be allocated to provide the services that are needed
for the victim").

21OCourts originally required knowledge to hold an employer liable for a supervisor's

quid pro quo sexual harassment, but gradually broadened their interpretation of agency
to find employers strictly liable for their supervisor's quid pro quo harassment. See
Claudia L. Cerutti, Differing Standards of Employer Liability for Sexual Harassment of
Working Women, 27 ARiz. L. REV. 155,161-63 (1985).

1994]
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"notice requirement" for hostile environment sexual harassment.211 Although
the Supreme Court in Meitor stated that the "absence of notice to an employer
does not necessarily insulate that employer from liability,"212 the Court further
suggested that it may in some circumstances.213 Courts have attempted to
justify this bifurcated liability scheme by stating that a supervisor does not
directly invoke the employer's authority in hostile environment harassment,
as they do with quid pro quo harassment 214

Requiring that an employer has "notice" of hostile environment harassment
before being held liable places the burden of reporting the incident on the
victim, rather than placing the burden of prevention on the employer. Women
who develop Post Traumatic Stress Disorder from exposure to sexually
harassing behavior are further traumatized by recounting and reliving the
experience. Over 95% of the victims of sexual harassment do not complain or
report the problem due to fear of retaliation and a loss of privacy.215 Women
who do report incidents of sexual harassment to company officials are
frequently laughed at, called slanderous liars,216 or considered "fair game" for
all male employees.217

Requiring the victim to comply with notice procedures ignores the
humiliation a sexual harassment victim suffers. It also gives an employer one
more method of insulating themselves from liability. Furthermore, this notice
requirement perpetuates Post Traumatic Stress Disorder in sexually harassed
women by making them relive the experience, usually in the face of a
supervisor who doubts the victim's allegations.

2 11See, e.g., Katz v. Dole, 709 F.2d 251, 255 (4th Cir. 1983) (actual or constructive
knowledge necessary for offensive work environment claim); Tomkins v. Public Serv.
Elec. & Gas Co., 568 F.2d 1044, 1048 (3d Cir. 1977) (actual or constructive knowledge
required); Garber v. Saxon Business Prods., Inc., 552 F.2d 1032, 1032 (4th Cir. 1977)
(ratification of harassment implied by employer knowledge). Courts requiring notice
have not provided a convincing rationale for why this standard is used in sexual
harassment cases and not in other areas of Title VII discrimination law.

212Meritor, 477 U.S. at 72.
2131d. at 73 (stating that the plaintiff's failure to notify the employer may have

insulated it from liability had their grievance procedure addressed sexual harassment
specifically).

214Bu tsee id. at 76-77 (Marshall, J. concurring) ("In both cases it is the authority vested
in the supervisor by the employer that enables him to commit the wrong ... there is
therefore no justification for a special [notice] rule, to be applied only in hostile
environment cases.").

2 15See NEVILLE, supra note 19, at 141 (quoting a statistic found in Ronnie Sandroff,
"Sexual Harassment in the Fortune 500," WORKING WOMAN (Dec. 1988)); Snider v.
Consolidation Coal Co., 973 F.2d 555, 558 (7th Cir. 1992).

216 See Cortes v. Maxus Exploration Co., 977 F.2d 195, 198 (5th Cir. 1992).
217 See Bundy v.Jackson, 641 F.2d 934,940 (D.C. Cir. 1981) (manager notified by victim

of her supervisor's harassing behavior told victim that "any man in his rightmind would
want to rape you" and proceeded to ask victim to begin a sexual relationship with him).
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2. Inappropriate Standards of Proof

A plaintiff asserting a quid pro quo sexual harassment claim sets forth a
prima facie case by proving that (1) she was the victim of a pattern or practice
of sexual harassment, and (2) she was denied a benefit which she had a
reasonable expectation of receiving.218 However, the employer may
successfully rebut the victim's prima facie case merely by demonstrating that
there was a legitimate, nondiscriminatory reason for denying the benefit to the
plaintiff.219

Women suffering from PTSD display a variety of symptoms on which the
employer could base a "legitimate" reason for denying the plaintiff a benefit.220

Clearly, the burden of proof in quid pro quo causes of action falls
disproportionately on the victim. In many federal circuits, the employer is not
required to disprove the sexually harassing behavior alleged221 and is rarely
held accountable for such conduct.

A different burden of proof has been applied in hostile environment sexual
harassment cases. In Henson v. City of Dundee,222 the Eleventh Circuit Court set
forth five elements a plaintiff must prove in order to prevail on a Title VII sexual
harassment claim: (1) the plaintiff belongs to a protected class; (2) the plaintiff
was subjected to unwelcome sexual harassment; (3) this harassment was based
on sex; (4) the harassment affected a term, condition or privilege of
employment; and (5) the employer knew or should have known of the
harassment and failed to take prompt remedial action.223

3. Admissibility of Evidence Regarding the Victim's Sexual History

In addition to proving each element of a Title VII sexual harassment claim,
a victim is also required to defend her actions in the workplace. Title VII has
no rule excluding evidence of a victim's prior sexual behavior when asserting
a claim against her employer.224 The Supreme Court in Meritor only furthered
this employer's defense by stating that such evidence is "obviously relevant"
as part of the totality of the circumstances surrounding the alleged sexually

218id. at 953.
219/d.
22OSee supra part M.A-B.
22lBut see Katz v. Dole, 709 F.2d 251, 256 (4th Cir. 1983) (stating that employer may

rebut the prima facie case by showing that the complained of conduct either did not
take place or was isolated or trivial).

222682 F.2d 897 (11th Cir. 1982); see also Highlander v. K.F.C. Nat'l Management Co.,
805 F.2d 644,648-49 (6th Cir. 1986).

223682 F.2d at 903-05.
224However, some states have adopted sexual harassment statutes similar to rape

shield laws that limit the admissibility of evidence of a plaintiff's sexual conduct with
persons other than the alleged harasser. See, e.g., CAL. CIV. PROC. CODE § 2017(d) (West
1988).
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harassing incident.225 Using evidence of a woman's conduct as a defense to
sexual harassment claims reinforces the perception that a harassed woman
somehow asked for what she received, while granting an employer yet another
method of insulating itself from liability.

These legal burdens illustrate that Title VII has been interpreted in such a
manner as to legitimize, if not defend, the sexual harassment of women. Such
an interpretation wholly ignores a woman's reactions to sexual harassment.226

It appears as though the only thought Congress and the courts have given
sexual harassment is how to best deter victims from asserting their rights.

B. Inadequacies of Title VII Remedies

Once a woman endures the secondarily traumatizing experience of proving
that she has been sexually harassed by her supervisor, the court must follow
§ 2000e-5(g) of Title VII227 in order to grant the victim relief. This section states
that "the court may enjoin the respondent from engaging in such unlawful
employment practice, and order such affirmative action as may be appropriate,
which may include... reinstatement or hiring of employees, with or without
back pay.., or any other equitable relief as the court deems appropriate."228

Back pay, reinstatement, equitable relief or injunctions awarded under Title
VII do not, and cannot, compensate for the psychological and emotional
injuries of sexual harassment.229 Although the amount of equitable relief
recoverable for a Title VII violation has been expanded by the Civil Rights Act
of 1991,230 Title VII remedies remain wholly unresponsive to the post traumatic
stress a sexually harassed women frequently suffers.

The inherent problem with the remedies available to a sexual harassment
victim under § 2000e-5(g) is that the remedies are awarded entirely at the
discretion of the court. Providing that the courts "may" enjoin the respondent
from engaging in unlawful sexual harassment and "may" grant the victim some
form of equitable relief is equivalent to saying that the court may not.231 The
fact that § 2000e-5(g) does not explicitly require the court to enjoin the employer

22 5Meritor, 477 US. at 69.
226 See Wendy Pollack, Sexual Harassment: Women's Experience vs. Legal Definitions, 13

HARV. WOMEN'S L.J. 35,61-62 (1990).

22742 U.S.C. § 2000e-5(g) (Supp. IV 1992).
228Id.
229 See Sharon T. Bradford, Relieffor Hostile Work Environment Discrimination: Restoring

Title VII's Remedial Powers, 99 YALE LJ. 1611,1616 (1990).

23042 U.S.C. § 1981a(a)(1) (Supp. IV 1992) (allowing a complaining party under 42
U.S.C. § 2000e-5 to recover compensatory and punitive damages).

2 31 See, e.g., Swanson v. Elmhurst Chrysler Plymouth, Inc., 882 F.2d 1235, 1240 (7th
Cir. 1989) (reversing lower court award of $1 nominal damages and attorney's fees even
where plaintiff proved that sexual harassment affected her psychological well-being),
cert. denied, 493 U.S. 1036 (1990).
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from engaging in further sexually harassing practices illustrates the lack of
remedial power Title VII proffers to victims of sexual harassment, as well as
the lack of any real attempt to eradicate sexual harassment from the
workplace. 232

Clearly Congress did not consider victims of sexual harassment when
drafting § 2000e-5(g), nor did it adequately amend this section through § 1981a
of the Civil Rights Act of 1991.233 Applying each remedy available under Title
VII to a sexually harassed woman's emotional state illustrates how current
legislation perpetuates the significant harms of sexual harassment.

1. Injunctive and Affirmative Relief
Section 2000e-5(g) states that courts may enjoin an employer from engaging

in future harassing behavior.234 The court may order an employer, through an
injunction, to issue a company-wide antiharassment policy, develop training
and education for its employees and develop disciplinary measures to beutilized against those found to engage in sexually harassing behavior.235 The
court may also reinstate a sexually harassed victim to her former position if this
would be deemed an "appropriate" remedy.236

Since one of the primary goals of Title VII was to eliminate employment
discrimination,237 issuing an injunction against further sexual harassment
appears to be an adequate response. However, Title VII does not require that
an employer use the most serious sanctions available to punish offenders, 238
such as firing or relocating a harasser. This has led the courts to interpret any"good faith effort" by the employer to eradicate sexual harassment a sufficient
response.23 9 Simply ordering an employer to eliminate what may have been"standard operating procedure 240 is not enough to ensure that women will be
free from sexual harassment at work.

232 Amending § 2000e-5(g) to state that the court "must" enjoin the respondent fromengaging in unlawful employment practices would more effectively eradicate sexually
harassing behavior at work.

23342 U.S.C. § 1981a (Supp. IV 1992).
23442 U..C. § 2 000e-5(g) (Supp. IV 1992).

235See, e.g., Robinson v. Jacksonville Shipyards, 760 F. Supp. 1486, 1541-1546 (M.D.Fla. 1991) (attaching sample policy statements and disciplinary measures to be
implemented by defendant found to have violated Title VII).

23642 U.S.C. § 2000e-5(g) (Supp. IV 1992).
23 7Griggs v. Duke Power Co., 401 U.S. 424,429-430 (1971).
238 Landgraf v. USI Film Products, 968 F.2d 427, 430 (5th Cir. 1992).
23 9See, e.g., Dornheckerv. Malibu Grand Priz Corp., 828 F.2d 307(5th Cir. 1987) (failingto hold employer liable for sexual harassment where managementacted within 12 hours

of victim's complaint to separate work areas of the victim and the harasser).

240Bundy v. Jackson, 641 F.2d 934, 940 (D.C. Cir. 1981).
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Reinstatement is not an adequate form of relief either. It is simply
unreasonable to expect that a sexually harassed woman would welcome a
court's decision to reinstate her to the very environment that caused her to
suffer such debilitating stress reactions.241 Frequently, women who bring
sexual harassment claims against their employers are stigmatized as
"troublemakers" by both coworkers and their employers. 242 Women tend to
fear these repercussions of complaining about sexual harassment more than
the professional consequences of the harassment itself.243 This fear is justified
since many male superiors treat a complaint as a joke, seeing a victim as "crazy,
weird, or even worse, a loose woman."2 44

There have been situations where an employer has reinstated a victim to
work directly under a harassing supervisor, despite numerous complaints of
his sexual harassment. 245 Reinstating a woman to this hostile environment
facilitates verbal abuse or some other form of retaliatory action 246 that may
further traumatize a victim. Clearly, reinstatement is not an adequate remedy
for many women in certain situations.

Sexually harassed women suffering PTSD usually require extensive
rehabilitative therapy247 before recovering enough to reenter the workforce.248

In many cases, women remain out of the workplace for years following a

241However, women are often punished if they refuse to be reinstated. See, e.g., Morris
v. American Nat'l Can Corp., 952 F.2d 200, 203 (8th Cir. 1991) (victim's refusal of
reinstatement offer barred further accrual of back pay when employer "sincerely"
claimed it would protect victim from further harassment), rev'd in part and vacated in
part, 988 F.2d 50 (1993).

242See, e.g., Snodgrass v. Brown, No. 89-1171-K, 1990 WL 198431, at *11 (D. Kan. Nov.
26, 1990) (plaintiff acknowledged that women who assert a sexual harassment claim
against their employer are typically labeled a troublemaker.)

243 See MACKINNON, supra note 24, at 49.
244 FARLEY, supra note 19, at 59.
245 See Cortes v. Maxus Exploration Co., 977 F.2d 195, 198 (5th Cir. 1992) (plaintiff

returned to harasser's department after three reports of his harassing behavior to
company officials went uninvestigated).

246 See Suzanne E. Andrews, The Legal and Economic Implications of Sexual Harassment,
14 N.C. CENT. L.J. 113, 142 (1983) (arguing that injunctions prohibiting sexual
harassment are ineffective because plaintiffs and defendants are not usually the "best
of friends" after a lawsuit).

247See Andreasen, supra note 122, at 1524-1525 (suggesting that clinicians employ
relaxation therapy, minor tranquilizers, psychotherapy and physical, social or
occupational rehabilitation therapy to treat patients suffering from PTSD).

248 See Stockett v. Tolin, 791 F. Supp. 1536, 1550 (S.D. Fla. 1992) (emotional damages
caused by sexual harassment required the plaintiff to undergo psychotherapy for six
months to a year); seealso Valdez v. Church's Fried Chicken, Inc., 683 F. Supp. 596,614
(W.D. Tex. 1988) (plaintiff's doctor testified that she would require psychiatric care for
the rest of her life, possibly including sexual and behavioral therapy).

[Vol. 42":301

32https://engagedscholarship.csuohio.edu/clevstlrev/vol42/iss2/7



SEXUAL HARASSMENT LAW

sexually harassing experience.249 Often, victims of sexual harassment who
have reentered the workplace were forced to leave due to the traumatic stress
reactions that surfaced as a result of being reexposed to the environment.250

Recovering from PTSD requires that a victim avoid situations likely to cause
severe emotional stress or disturbing recollections of the traumatic event.
Reinstating a sexually harassed woman to an environment that is likely to be
even more harassing clearly ignores the significance of PTSD symptoms caused
by sexual harassment. 251

2. Recovery of Back Pay

Back pay awards under Title VII seek to compensate a victim for the loss of
wages and other economic benefits resulting from the harassment.252 However,
Title VII imposes a duty on a victim to mitigate economic loss by looking for
other employment.2 53 This duty ignores the psychological obstacles a sexual
harassment victim suffering from PTSD must overcome.254 Many sexually
harassed women suffer debilitating stress reactions that greatly affect their
personal and professional lives. These women are frequently unable to work
in any environment for a length of time, due to their learned mistrust of men
and diminished sense of personal confidence. 255

Some federal circuit courts add further injury to a victim by deducting any
unemployment compensation the plaintiff may have received while out of

2 49 See, e.g., Brooms v. Regal Tube Co., 881 F.2d 412,417 (1989) (noting that four years
after bringing her sexual harassment claim, the plaintiff "now has recovered [through
psychiatric therapy] to a point where she can re-enter the workplace on a more
permanent basis").

2 50See Kauffmann v. Allied Signal, Inc., 970 F.2d 178, 181 (6th Cir. 1992) (plaintiff
suffering PTSD is unable to return to work based on psychiatrist's recommendation).

2 51 See Arnold v. City of Seminole, 614 F. Supp 853, 866-67 (E.D. Okla. 1985) (court
reinstated sexual harassment victim even though it recognized that plaintiff would
"require at a minimum several years of weekly sessions with a psychologist or
psychiatrist" and accepted expert testimony that the plaintiff may never recover from
PTSD symptoms).

25242 U.S.C. § 2000e-5(g) (Supp. IV 1992).
253 "Interim earnings of amounts eamable with reasonable diligence by the person or

persons discriminated against shall operate to reduce theback pay otherwise allowable."
Id.; seealso Horn v. Duke Homes, Div. of Windsor Mobile Homes, Inc., 755 F.2d 599,606
(7th Cir. 1985) ("Damages are determined by measuring the difference between actual
earnings for the period and those which she would have earned absent the
discrimination by defendant.").

254 But see Brooms, 881 F.2d at 423-24 (plaintiff excused from duty to look for new work
while completing therapy), overruled by Saxton v. American Tel. & Tel. Co., 10 F.3d 526
(7th Cir. 1993).

255 Stockett, 791 F. Supp. at 1549.
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work from their Title VII back pay recovery.2 This contravenes the remedial
powers of Title VII, which does not explicitly require such a deduction. When
a woman is traumatized by workplace sexual harassment to the point where
she is unable to work, collecting unemployment benefits may be the only
source of available income. As the Third Circuit has recognized,
"unemployment benefits should not be deducted from a Title VII back pay
award."257 Limiting a sexually harassed woman's recovery in such a
"draconian ' 258 manner further victimizes a woman for pursuing her right to
be free from harassment in the workplace.

3. Equitable Relief

Another specific goal of Title VII was to "make persons whole for injuries
suffered on account of unlawful discrimination. 259 Section 2000e-5(g) allows
courts to grant a victim any equitable relief it deems appropriate. 260 However,
the majority of courts had interpreted the phrase "any other equitable relief" to
mean that monetary relief was not available to victims of Title VII
discrimination. 261 Before passage of § 1981a of the Civil Rights Act of 1991,262
many women who proved they were sexually harassed in the workplace were
not granted relief,263 or received only attorney's fees and a few dollars nominal
damages.264 Therefore, harassment victims saw little reason to sue their
employers under Title VII, since they typically did not wish to be reinstated to
the harassing environment, could not collect monetary recovery, and knew
their employers would not suffer any meaningful consequences. 265

256 See Merriweather v. Hercules, Inc., 631 F.2d 1161, 1168 (5th Cir. 1980); EEOC v.
Enterprise Ass'n Steamfitters Local No. 638,542 F.2d 579,592 (2d Cir. 1976), cert. denied,
430 U.S. 911 (1977); Satty v. Nashville Gas Co., 522 F.2d 850,855 (6th Cir. 1975), affd in
part, vacated in part on other grounds, 434 U.S. 136 (1977); Bowe v. Colgate-Palmolive Co.,
416 F.2d 711,721 (7th Cir. 1969), affd in part and rev'd in part, 489 F.2d 896 (7th Cir. 1973).

2 57Accord Craig v. Y&Y Snacks, Inc., 721 F.2d 77, 82 (3d Cir. 1983); Brown v. A.J.
Gerrard Manufacturing Co., 715 F.2d 1549,1550 (11th Cir. 1983); Kauffman v. Sidereal
Corp., 695 F.2d 343,346-47 (9th Cir. 1982); EEOC v. Ford Motor Co., 645 F.2d 183,195-96
(4th Cir. 1981), rev'd on other grounds, 450 U.S. 219 (1982).

258Horn, 755 F.2d at 607.
2 59Ford Motor Co. v. EEOC, 456 U.S. 932, 945 (1982).

26042 U.S.C. § 2000e-5(g) (Supp. IV 1992).
2 61 BARBARA SCHLEI & PAUL GROSSMAN, EMPLoYMENT DISCRIMINATION LAW 1452 &

nn.153-56 (1983) (see cases cited therein).

26242 U.S.C. § 1981a(a)(1) (Supp. IV 1992).
2 63 See, e.g., Swanson v. Elmhurst Chrysler Plymouth, Inc., 882 F.2d 1235 (7th Cir. 1989)

(finding hostile environment sexual harassment but awarding no relief), cert. denied, 493
U.S. 1036 (1990).

2 64 See Arnold v. City of Seminole, 614 F. Supp. 853,859-60 (E.D. Okla. 1985).
265BRAvo & CASSEDY, supra note 26, at 34.
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Section 2000e-5(g) of Title VII was amended by Section 1981a of the Civil
Rights Act of 1991266 to allow the recovery of compensatory and punitive
damages for sex, race, religious, and disability discrimination. Section 1981a
was a necessary modification to recoveries previously available under Title VII
and affirmatively resolved the issue of whether victims of sexual harassment
in the workplace may recover for nonpecuniary losses.267 The amendment was
also a direct response to the plight of victims of intentional discrimination, who
Congress realized "often endure terrible humiliation, pain and suffering while
on the job."268

Section 1981a(1)(a) allows a Title VII claimant to sue her employer for
compensatory damages for emotional pain, suffering, inconvenience, mental
anguish, loss of enjoyment of life, and other nonpecuniary losses.269 A woman
suffering PTSD caused by sexual harassment usually suffers all of these
emotional damages and more. However, some courts have been wary of
awarding compensatory damages to a sexual harassment victim.270 This
hesitant approach suggests that women may remain without adequate
remedies for the sexually traumatic experiences they endured.2 71

Section 1981a amended Title VII to include recovery of punitive damages272

in order to provide employers with additional incentives to prevent
discrimination in the workplace.2 73 A claimant may recover punitive damages
under § 1981a if it is demonstrated that the employer "engaged in a discrimin-

26642 U.S.C. §1981a(a)(1) (Supp. IV 1992).
26 7 Prior to the amendment, courts used their discretion in allowing monetary

recovery for nonpecuniary harms. See, e.g., Meritor Sav. Bank, FSB v. Vinson, 477 U.S.
57, 68, 72 (1986) (although the harassing conduct had inflicted no tangible or economic
injury pursuant to Title VII, the employer was nonetheless held liable).

268 H.R. REP. No. 40(1), 102d Cong., 1st Sess., 20 reprinted in 1991 U.S.C.CA..N. 549,
552. As one Judge stated prior to the amendment, "it is my belief that employees'
psychological as well as economic fringes are statutorily entitled [by Title VII] to
protection from employer abuse." Rogers v. EEOC, 454 F.2d 234,238 (5th Cir. 1971).

26942 U.S.C. § 1981a(b)(3) (Supp. IV 1992).
2 70See Parton v. GTE North, Inc., 971 F.2d 150, 155 (8th Cir. 1992) (holding that

§ 1981a(a)(1) does not apply retroactively, even "assuming ... that [it] would entitle
[plaintiff] to damages on her sexual harassment claim").

271But see Harris v. Forklift Systems, Inc., 114 S. Ct. 367 (1993), rev'g, 976 F.2d 733 (6th
Cir. 1992).

272 Punitive damages are awarded for the purpose of punishing the wrongdoer, and
instructing him not to repeat the same actions or conduct, and deterring others from
doing the same wrongful acts. W. PAGE KEETON ETAL., PROSSER AND KEETON ON THE LAW
OF ToRTs § 2, at 9 (5th ed. 1984).

273 H.R. REP. No. 40(1), 102d Cong., 1st Sess., 20 reprinted in 1991 U.S.C.C.A.N. 549,
552.
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atory practice or discriminatory practices with malice or with reckless
indifference to the federally protected rights of an aggrieved individual."274

However, the unique nature of sexual harassment in the workplace makes
it nearly impossible for a victim to prove that harassment was conducted
maliciously or with reckless indifference. Absent giving an employer notice of
the harassment, which is traumatizing in itself,2 75 a victim becomes embroiled
in a "he said, she said" battle of proving malice. Usually an employer will not
be liable for punitive damages unless an officer, director or managing agent of
the company participated in, or ratified, the harassing conduct.276 Imposing
these burdens on a victim may make punitive damage awards the exception
rather than the rule,277 thereby reducing their real deterrent effect.

While Section 1981a is a significant step forward for the many victims of
sexual harassment in the workplace, its effectiveness is debatable. Assuming
that monetary awards are enough to "make whole" a sexually harassed woman
whose emotional and physical well-being have been virtually destroyed, the
amount of recovery is limited by § 1981a(b)(3). 278 While limiting a plaintiff's
recovery is a common legislative design, critics have argued that capping
compensatory damages in sexual harassment cases unfairly penalizes
women.279 The liability caps within § 1981a(b)(3) work more to protect the
employer from excessive liability than to make the sexually harassed victim
whole.

27442 U.S.C. § 1981(b)(1) (Supp. IV 1992).
275 See supra part IV.A.1.

276 See David D. Kadue, Sexual Harassment at Work, 742 ALI-ABA 465, 482 n.110 (1992).

2 77William L. Kandel, Mixed Motives, Sexual Harassment, and the Civil Rights Act of1991,
17 EMPLOYEE REL. L.J. 635,641-642 (1992).

2 78Section 1981a(b)(3) states:
The sum of the amount of compensatory damages awarded under
this section for future pecuniary losses, emotional pain, suffering,
inconvenience, mental anguish, loss of enjoyment of life, and other
nonpecuniary losses, and the amount of punitive damages awarded
under this section, shall not exceed, for each complaining party-

(A) in the case of a respondent who has more than 14 and fewer
than 101 employees in each of 20 or more calendar weeks in the
current or preceding calendar year, $50,000;

(B) in the case of a respondent who has more than 100 and fewer
than 201 employees in each of 20 or more calendar weeks in the
current or preceding calendar year, $100,000;

(C) in the case of a respondent who has more than 200 and fewer
than 501 employees in each of 20 or more calendar weeks in the
current or preceding calendar year, $200,000;

(D) in the case of a respondent who has more than 500 employees
in each of 20 or more calendar weeks in the current or preceding
calendar year, $300,000.

42 U.S.C. § 1981a(b)(3) (Supp. IV 1992).
2 79See BRAvo & CASSEDY, supra note 26, at 35.
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V. CONCLUSION

"[N]o woman should be subjected to an environment where her sexual
dignity and reasonable sensibilities are visually, verbally or physically
assaulted as a matter of prevailing male prerogative... ."280 Similarly, women
should not be traumatized at work to the extent that their psychological and
emotional well-being are completely debilitated. Unfortunately, however,
these are the prices many women have paid in return for the "privilege of being
allowed to work and make a living."281

It is not enough to make sexual harassment an "unlawful employment
practice" under federal law. Sexual harassment must be recognized as a
traumatizing experience that causes thousands of American women to suffer
Post Traumatic Stress Disorder. Once PTSD is accepted both clinically and
legally as a consequence of sexual harassment, the legislature and courts can
begin reevaluating and modifying the present state of sexual harassment law.

JENNIFER L. VINCIGUERRA
282

2 80Rabidue v. Osceola Refining Co., 805 F.2d 611, 626-27 (6th Cir. 1986) (Keith, J.,
dissenting), cert. denied, 481 U.S. 1041 (1987).

2 81Meritor Say. Bank, FSB v. Vinson, 477 US. 57,67 (1986) (quoting Henson v. City
of Dundee, 682 F.2d 897,902 (11th Cir. 1982)).

2 82Ms. Vinciguerra received the Robert Kensey Memorial Award for this Note.

1994]

37Published by EngagedScholarship@CSU, 1994



38https://engagedscholarship.csuohio.edu/clevstlrev/vol42/iss2/7


