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CLEVELAND STATE LAW REVIEW

In 1980, Victoria Hansel was hired by the Comanche Power Plant in
Pueblo, Colorado.' She was hired as an auxiliary tender, a position only one
other woman held at that time.2 On Victoria's first day of work, thevlant
manager told her, "I can't begin to prepare you for what you're in for.

Soon thereafter, Victoria became the victim of what was described as a
"continuous and concerted campaign of sexual harassment and
discrimination. "4 She was continually grabbed and fondled by her male
co-workers, who laughed at her when she told them to stop. On more than one
occasion, Victoria was held down by a co-worker as the others sexually
assaulted her.5 One co-worker even followed her into the ladies' restroom with
a hangman's noose, and told Victoria it would be better if she just killed
herself.

6

When Victoria told her supervisor she was being sexually harassed, he told
her to "work on your peer relations" and try to "fit in better. 7 Another
supervisor later suggested that Victoria carry a knife for protection.8

Not surprisingly, the sexual harassment continued.
Victoria again approached her supervisor regarding these incidents. The

constant harassment began to seriously affect her work and personal life.9 She
felt continually fearful and threatened at work, which made it hard for her to
concentrate on her tasks. Victoria even considered suicide during this period.1 0

As she was describing to her doctor the vicious physical and mental
harassment she had suffered, she became hysterical, and was hospitalized later
that day for a nervous breakdown. Victoria returned to work a month later,
only to be called a "mental case' 11 and face further ridicule and harassment.

When formal sexual harassment charges were fied against the plant, the
harassment became worse. Sexually explicit graffiti and cartoons, much of12
them directed at Victoria by name, were plastered all over the plant. One
sign, posted in a control room, said: "SEXUAL HARASSMENT IN THIS

1The facts of this narrative are taken from Hansel v. Public Serv. Co., 778 F. Supp.
1126, 1128-31 (D. Colo. 1991).

2This was also the highest position held by a woman at the plant. Id. at 1128.
3 Id.
4 1d.

5Hansel, 778 F. Supp. at 1128-29.
61d. at 1129.
7Id.

81d. at 1130.
9Hansel, 778 F. Supp. at 1129.

lOId. at 1129.

hId.

12Id. at 1130.
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SEXUAL HARASSMENT LAW

AREA WILL NOT BE REPORTED HOWEVER, IT WILL BE
GRADED.

13

I. INTRODUCTION

The result of this disturbing narrative? The Comanche Power Plant was
found liable by a federal district court for allowing such sexually harassing
behavior to permeate the working environment.14 The more important, yet
often ignored question: how was Victoria affected by this "severe physical and
psychological abuse?"15 She was diagnosed by two psychologists as suffering
from Post Traumatic Stress Disorder,16 a stress response syndrome found in
patients who have suffered a severe trauma.17

Unfortunately, Post Traumatic Stress Disorder is a common result in women
who have suffered sexual harassment in the workplace. 18 Even more
unfortunate is the fact that sexual harassment is not universally recognized as
an emotionally, physically, and psychologically damaging experience that can
cause severe trauma in its victims.

Women have been the victims of sexual discrimination in the workplace
since the day they entered the workforce. 19 This discrimination has taken the
form of unequal pay,20 allocation of work of lesser importance than men,21 and
systematic sexual harassment.22 While some forms of sex discrimination in the

13Hansel, 778 F. Supp. at 1130.
141d. at 1132.

15Id. at 1133.
161d. at 1131.
17See discussion infra part III.

18See, e.g., Kauffmann v. Allied Signal, Inc., 970 F.2d 178,181 (6th Cir. 1992); Campbell
v. Ingersoll Milling Machine Co., 893 F.2d 925, 928 (7th Cir. 1990); Broderick v. Ruder,
685 F. Supp. 1269,1273 (D.D.C. 1988); Arnold v. City of Seminole, 614 F.Supp 853,866-67
(E.D.Okla. 1985); Buddle v. Heublein, Inc., 613 F. Supp. 491, 497 (S.D.N.Y. 1985); Daum
v. Lorick Enterprises, Inc., 413 S.E.2d 559, 560 (N.C. 1992); see also discussion infra part
III.

19LIN FARLEY, SEXUAL SHAKEDOWN: THE SEXUAL HARASSMENT OF WOMEN ON THE JOB
12, 28-44 (1978); see also KATHLEEN NEVILLE, CORPORATE ATTRACTIONS 166 (1990).

20"Despite the many gains women and minorities have made in the workplace since
the enactment of Title VII, they still earn only about two-thirds of what white males earn."
H.R. REP. No. 40(I), 102d Cong., 1st Sess. 20 (1991), reprinted in 1991 U.S.C.C.A.N. 549,
558.

2 1As of 1988, women only held 39.3% of all executive level positions, while they held
80.1% of administrative support positions. H.R. REP. No. 40(I), 102d Cong., 1st Sess. 20
(1991), reprinted in 1991 U.S.C.C.A.N. 549,553; seealso Barnes v. Costle, 561 F.2d 983,987
(1977) (acknowledging studies that show women are placed in less challenging, less
responsible and less remunerative positions based solely on gender).

22 CATHERINE A. MACKINNON, TOWARD A FEMINIST THEORY OF STATE 244 (1989).
MacKinnon is a prominent advocate that sexual harassment is a form of sex
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CLEVELAND STATE LAW REVIEW

workplace have been specifically addressed by Congress,23 sexual harassment
of women 24 by their employers25 remains one of the most pervasive problems
confronting society today.26 Over 38,500 sexual harassment cases have been
filed with the Equal Employment Opportunity Commission27 since 1980,28
which indicates a 200% rise from the previous decade.29 Until the legislature,

discrimination, and has published numerous studies and books documenting the
problem.

2 3 See, e.g., The Equal Pay Act of 1963, Pub. L. No. 88-38,77 Stat. 56 (current version
at 29 U.S.C. § 206(d) (1988)) (requiring employers to pay their employees the same wages
for "equal work" regardless of sex).

2 4Since commonly the perpetrators of sexual harassment are male and the victims
are female, this Note will address a complainant as female. See NANCY DODD MCCANN
& THOMAS A. MCGINN, HARASSED, 100 WOMEN DEFINE INAPPROPRIATE BEHAVIOR IN THE
WORKPLACE 73 (1992) (stating that 85-909/6 of reported sexual harassment is directed
toward women); MARCIA M. BOUMIL & STEPHEN C. HICKS, WOMEN AND THE LAW 453
(1992) (stating that the victims of sexual harassment are usually women); CATHERINE A.
MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN 28 (1979) (stating that women
are disproportionately the victims of sexual harassment); Susan Estrich, Sex at Work, 43
STAN. L. REV. 813, 821, 822 nn. 26-28 (1991).

25Workplace sexual harassment may also be practiced by coworkers, customers and
clients. However, this Note will address harassment by an employee in a supervisory
position, commonly referred to as the "employer."

2 6Numerous studies and surveys have documented the pervasiveness of sexual
harassment in the workplace. One of the first surveys, published by REDBOOK magazine
in 1976, reported that of 9,000 respondents, 92% listed sexual harassment as a serious
problem, and nine out of ten reported a personal experience with sexual harassment in
the workplace. FARLEY, supra note 19, at 20.

A 1987 survey reported that 42% of women and 14% of men employed by the
federal government said they experienced some form of sexual harassment. U.S. MERIT
SYSTEMS PROTECTION BOARD, SEXUAL HARASSMENT IN THE FEDERAL GOVERNMENT: AN
UPDATE 11 (1988). Sexual harassment cost the Federal Government $267 million from
May 1985-1987 due to the costs of replacing employees, paying for sick leave and
reduced work productivity. Id. at 4.

A 1988 survey of Fortune 500 companies conducted by WORKING WOMAN
magazine stated that almost 90% of the respondents reported receiving complaints of
sexual harassment from employees. ELLEN BRAVO & ELLEN CASSEDY, THE 9 TO 5 GUIDE
TO COM BATTING SEXUAL HARASSMENT5 (1992). Sexual harassment costs a typical Fortune
500 company $7 million a year due to absenteeism, lower productivity and employee
turnover. Id. at 49. This figure does not include the cost of defending lawsuits. Id.

A more recently published survey found that 45% of women and 19% of men said
they have been sexually harassed at work. SAMUEL JANUS & CYNTHIA JANUS, JANUS
REPORT ON SEXUAL BEHAVIOR 14 (1992).

2 7Hereinafter "EEOC." The EEOC was established to guide the implementation of

Title VII of the Civil Rights Act of 1964. See 42 U.S.C. §§ 2000e-4 & 5 (1988).
28 H.R. REP. No. 40(I), 102d Cong., 1st Sess. 20 (1991), reprinted in 1991 U.S.C.C.A.N.

549, 602.
29 SuSAN FALUDI, BACKLASH: THE UNDECLARED WAR AGAINST AMERICAN WOMEN 368

(1991). Faludi adds that despite this rise, the EEOC decreased the number of suits it
pursued by more than 300% during this period. Id. at 369.
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SEXUAL HARASSMENT LAW

courts and society acknowledge sexual harassment as a major form of abuse,
more and more women will be subjected to this form of sex discrimination.30

Sexual harassment has been broadly defined as "the unwanted imposition
of sexual requirements in the context of a relationship of unequal power.'l The
EEOC has developed two theories of sexual harassment actionable under Title
VII of the Civil Rights Act of 1964:32 "quid pro quo" and "hostile environment"
harassment.33 Quid pro quo harassment occurs when submission to sexual
conduct is made a term or condition of an individual's employment, or is used
as the basis for employment decisions affecting the individual.34 Hostile
environment harassment occurs when sexually harassing behavior
unreasonably interferes with an individual's work performance or creates an
intimidating, hostile, or offensive working environment.35

Sexual harassment in the workplace often has devastating effects on a
woman's economic36 and employment opportunities.37 However, sexual

30It has been estimated that 81% of all marriages will be duel career by 1995, which
suggests that many more women will enter the workforce in the near future. MCCANN
& McGINN, supra note 24, at 65.

31See MACKINNON, supra note 24, at 1.

3242 U.S.C. §§ 2000e-2000e-17 (Supp. IV 1992) [hereinafter Title VII]. The Supreme
Court acknowledged these forms of sexual harassment are actionable under Title VII in
Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57,63-69 (1986).

Victims of sexual harassment may also bring a federal cause of action against their
employer under 42 U.S.C. § 1983 (Supp. IV 1992). However, these claims are only
applicable where a state is the employer, since the harassment must occur "under color
of state law." See, e.g., Starrett v. Wadley, 876 F.2d 808, 814 (10th Cir. 1989); Bohen v. City
of East Chicago, 799 F.2d 1180,1185 (7th Cir. 1986).

Sexual harassment is also actionable under the Fourteenth Amendment's Equal
Protection Clause, 42 U.S.C. §§ 1981 & 1985, RICO, and various tort theories. See generally
Jana Howard Carey & Sandra Saltzman Fink, Overview of Sexual Harassment in the
Workplace, (in SEXUAL HARASSMENT LITIGATION 1993 (PLI Litg. & Admin. Practice Course
Handbook Series No. H4-5160,1993) Available in WESTLAW, 463 PLI/Lit 7 (discussing
each cause of action).

3 3 Equal Employment Opportunity Commission's Guidelines on Discrimination
Because of Sex, 29 C.F.R. § 1604.11(a) (1993) [hereinafter EEOC Guidelines].

3 4 EEOC Guidelines, supra note 33, § 1604.11(a)(1) and (2). Only employees in a
supervisory position are deemed capable of committing quid pro quo sexual
harassment, because it involves the use of one's status or power to threaten another
person's employment. Id.

3 SEEOC Guidelines, supra note 33, § 1604.11(a)(3).
3 6 See MACKINNON, supra note 24, at 216-17 ("Sexual harassment on the job reinforces

the economic subordination of women workers because it undercuts a woman's
autonomy outside the home.").

3 7 See id. at5l ("Women's confidence in their job performance is often totally shattered
by [sexual] harassment."); see also Mary P. Koss, Changed Lives: The Psychological Impact
of Sexual Harassment, in IVORY POWER: SEXUAL HARASSMENT ON CAMPUS 77-78 (Michele
A. Paludi ed., 1987) (finding that 16% of sexually harassed federal employees reported
adverse employment effects in the form of poor working conditions or diminished

1994]
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harassment tends to be equally disastrous to a woman's physical health38 and
psychological well-being.39 Although sexual harassment in the workplace has
been identified as a serious employment problem, the trauma sexual
harassment causes in its victims40 has received little recognition in our
society.4 1 This has subsequently hindered the realization by the legislature and
judiciary that sexual harassment can cause severe emotional, psychological,
and physical damage in the victim.4 2 Sexual harassment must be
acknowledged as a significantly distressing experience that may cause severe
post traumatic stress reactions in its victims.4 3

This Note will argue that current federal legislation was developed, and has
subsequently been interpreted by the courts, with little or no consideration for
a victimized woman. Instead of addressing the causes and effects of sexual
harassment head-on, the legislature has largely ignored the realities of sexual
harassment as a traumatizing experience faced by thousands of working
women each year. Part H of this Note will address the development and current
state of sexual harassment law, as well as the Supreme Court's ruling in Meritor
Savings Bank, FSB v. Vinson.44 Part III will discuss Post Traumatic Stress
Disorder45 as a frequent, yet unrecognized, repercussion of sexual harassment
in the workplace. The last Part of this Note will discuss how the current state

opportunities for advancement, and 9% reported changing jobs as a direct result of the
harassment).

3 8 See PEGGY CRULL, THE IMPACr OF SEXUAL HARASSMENT ON THE JOB: A PROFILE OF
THE ExPERENCES OF 92 WOMEN 4 (Working Women's Institute Research Series, Report
No. 3 (1979)) [hereinafter WWI Report] (presenting evidence showing that physical
effects of sexual harassment include headaches, backaches, nausea, loss of appetite,
weight change, insomnia and fatigue).

Substance abuse has also been documented as a direct result of sexual harassment.
See MACKINNON, supra note 24, at 47; Harris v. Forklift Systems, Inc., No. 3-89-0557,1991
WL 487444 (M.D. Tenn. Feb. 4,1991), at *3, affd mem., 976 F.2d 733 (6th Cir. 1992), rev'd,
114 S. Ct. 367 (1993).

3 9See CRULL, supra note 38, at 8 (stating that 96% of harassment victims showed
psychological symptoms such as fear, nervousness, anger, and feelings of
powerlessness).

40The Supreme Court in Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57,67 (1986),
adopted the term "victim" as referring to a woman who has been sexually harassed at
work.

41BRAVO & CASSEDY, supra note 26, at 42.
42The courts have been slow and inconsistent in recognizing the significant

emotional effects of sexual harassment in the workplace. See discussion infra part II.A.2.
Congress did not acknowledge that sexual harassment may cause emotional injury

until passage of the Civil Rights Act of 1991.42 U.S.C. § 1981a (1988 & Supp. IV 1992).
43 See discussion infra parts In, IV.

44477 U.S. 57 (1986).
4 5See discussion infra parts m, IV.

[Vol. 42":301
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SEXUAL HARASSMENT LAW

of sexual harassment law perpetuates Post Traumatic Stress Disorder in
sexually harassed women, both before and after a victim enters a courthouse.

II. PRESENT STATE OF SEXUAL HARASSMENT LAW

A. Title VII of the Civil Rights Act of 1964

In a society where 85% of working women will be sexually harassed on the
job at some point in their working lives,46 it is incredible that there is no express
federal statutory prohibition concerning sexual harassment. Working women
are only impliedly protected against sexual harassment through Title VII,47

which makes it an unlawful employment practice for an employer to
"discriminate against any individual ... because of such individual's race, color,
religion, sex, or national origin."48 The Supreme Court did not grant this limited
protection to women until 1986, when the Court recognized sexual harassment
as a form of sex discrimination in violation of Title VII.49

1. Legislative History of Title VII

The Supreme Court's unfortunate delay in allowing women to assert a
sexual harassment claim under Title VII is somewhat understandable,
considering the enigmatic legislative history regarding Title VII's intended
impact on the rights of working women.50 The addition of the word "sex" to
Title VII was proposed only one day before the bill's passage, 51 and its inclusion
is made quite suspect from statements made during House debate.52 Consid-

46 MACKINNON, supra note 24, at 277 n.2; see also supra note 26 (providing additional

statistics).

4742 U.S.C. §§ 2000e-2000e-17 (1988 & Supp. IV 1992).

4842 U.S.C. § 2000e-2(a)(1) (1988). However, only an employer with fifteen or more
employees that is "engaged in an industry affecting commerce" is regulated by Title VII.
42 U.S.C. § 2000e-(b) (1988).

49 Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57,63-69 (1986). See discussion infra
part II.B.

50See Miller v. Bank of America, 418 F. Supp. 233, 235 (N.D. Cal. 1976), rev'd, 600 F.2d
211 (9th Cir. 1979) (stating that "the Congressional Record fails to reveal any specific
discussions as to the amendment's intended scope or impact").

51110 CONG. REC. 2577-84 (1964).
52It appears that including women within Title VII was merely an attempt to impede

passage of Title VII altogether. Representative Smith, who proposed the amendment,
half-heartedly stated, 'I do not think it can do any harm to this legislation. . . I think it
will do some good for the minority sex." 110 CoNG. REC. 2577 (1964). Representative
Celler declared the amendment "illogical, ill-timed, ill-placed and improper," and asked
Congress to wait until "mature studies" have been made before amending Title VII to
protect women. 110 CONG. REc. 2578 (1964).

1994]
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ering that the amendment's primary supporter voted against its passage,53

most of the arguments to include women within Title VII prove hypocritical at
best.54 One court has suggested that the legislative history of Title VII makes it
clear that the term "sex" was only added as a prohibited classification as "a last
minute attempt by opponents to block passage of the Civil Rights Bill"
altogether.55

While this legislative history may appear inconsequential in light of Title
VII's passage, the history illustrates the tenuous ground on which women's
rights in the workplace are based.56 If Congress placed so little emphasis on
including women within the protection of Title VIL it may be surmised that
Congress did not address the damaging emotional effects that sexually
harassing behavior has on its victims. Congress did not mention or consider
sexual harassment when Title VII was passed.57 Amazingly, however, Title VII
remains the only source of federal sexual harassment law available to working
women who have been victimized by such conduct.58

2. Early Court Interpretation of Title VII

This less than instructive legislative history led to quite limited applications
of Title VII,59 especially in workplace sexual harassment claims. Not
surprisingly, four of the first five federal courts to consider sexual harassment
in the workplace found no Title VII violations.60 Characterizing sexually

53 See 110 CONG. REc. 2804 (1964), for Representative Smith's negative vote on the
amendment.

54See, e.g., 110 CoNG. REc. 2584 (1964) ('Many of the people who are most ardent in
support of [the amendment] were among those who ... were the strongest in their
opposition to a very simple bill to provide equal pay for equal work for women."
(remarks of Representative Green)).

55Wilson v. Southwest Airlines Co., 517 F. Supp. 292, 297 n.12 (N.D. Tex. 1981).
56 0ne commentator has suggested that extending Title VII to prohibit sexual

harassment is improper because the legislative history does not show Congress
intended to regulate sexual activity in the workplace. Michelle R. Pierce, Sexual
Harassment and Title VII-A Better Solution, 30 B.C. L. REV. 1071, 1092-99 (1989).

57 See Theodore F. Claypoole, Inadequacies in Civil Rights Law: The Need for Sexual
Harassment Legislation, 48 OHIo ST. LJ. 1151, 1152 (1987) (Title VIl's "sparse legislative
history" shows that Congress made no attempt to address or resolve sexual harassment
issues currently being debated).

58 See infra part IV.B.3, for discussion of the Civil Rights Act of 1991, which
significantly amended Title VII.

59 But see McDonnell Douglas Corp. v. Green, 411 U.S. 792, 801 (1973) ("'What is
required by Congress [under Title VII] is the removal of artificial, arbitrary, and
unnecessary barriers to employment when the barriers operate invidiously to
discriminate on the basis of racial or other impermissible classification."') (quoting
Griggs v. Duke Power Co., 401 U.S. 424,430-31 (1971)).

60 Tomkins v. Public Serv. Elec. & Gas Co., 422 F. Supp. 553,556 (D.NJ. 1976) (sexual
harassment is not discrimination under Title VII), rev'd, 568 F.2d 1044 (3d Cir. 1977);
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SEXUAL HARASSMENT LAW

from engaging in further sexually harassing practices illustrates the lack of
remedial power Title VII proffers to victims of sexual harassment, as well as
the lack of any real attempt to eradicate sexual harassment from the
workplace.232

Clearly Congress did not consider victims of sexual harassment when
drafting § 2000e-5(g), nor did it adequately amend this section through § 1981a
of the Civil Rights Act of 1991.233 Applying each remedy available under Title
VII to a sexually harassed woman's emotional state illustrates how current
legislation perpetuates the significant harms of sexual harassment.

1. Injunctive and Affirmative Relief
Section 2000e-5(g) states that courts may enjoin an employer from engaging

in future harassing behavior.234 The court may order an employer, through an
injunction, to issue a company-wide antiharassment policy, develop training
and education for its employees and develop disciplinary measures to beutilized against those found to engage in sexually harassing behavior.235 The
court may also reinstate a sexually harassed victim to her former position if this
would be deemed an "appropriate" remedy.236

Since one of the primary goals of Title VII was to eliminate employment
discrimination,237 issuing an injunction against further sexual harassment
appears to be an adequate response. However, Title VII does not require that
an employer use the most serious sanctions available to punish offenders,238
such as firing or relocating a harasser. This has led the courts to interpret any"good faith effort" by the employer to eradicate sexual harassment a sufficient
response.23 9 Simply ordering an employer to eliminate what may have been"standard operating procedure240 is not enough to ensure that women will be
free from sexual harassment at work.

232Amending § 2000e-5(g) to state that the court "must" enjoin the respondent fromengaging in unlawful employment practices would more effectively eradicate sexually
harassing behavior at work.

23342 U.S.C. § 1981a (Supp. IV 1992).
23442 U..C. § 2 000e-5(g) (Supp. IV 1992).

235See, e.g., Robinson v. Jacksonville Shipyards, 760 F. Supp. 1486, 1541-1546 (M.D.Fla. 1991) (attaching sample policy statements and disciplinary measures to be
implemented by defendant found to have violated Title VII).

23642 U.S.C. § 2000e-5(g) (Supp. IV 1992).
237Griggs v. Duke Power Co., 401 U.S. 424,429-430 (1971).
238Landgraf v. USI Film Products, 968 F.2d 427, 430 (5th Cir. 1992).
239See, e.g., Dornheckerv. Malibu Grand Priz Corp., 828 F.2d 307(5th Cir. 1987) (failingto hold employer liable for sexual harassment where managementacted within 12 hours

of victim's complaint to separate work areas of the victim and the harasser).
240Bundy v. Jackson, 641 F.2d 934, 940 (D.C. Cir. 1981).
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Reinstatement is not an adequate form of relief either. It is simply
unreasonable to expect that a sexually harassed woman would welcome a
court's decision to reinstate her to the very environment that caused her to
suffer such debilitating stress reactions.241 Frequently, women who bring
sexual harassment claims against their employers are stigmatized as
"troublemakers" by both coworkers and their employers. 242 Women tend to
fear these repercussions of complaining about sexual harassment more than
the professional consequences of the harassment itself.243 This fear is justified
since many male superiors treat a complaint as a joke, seeing a victim as "crazy,
weird, or even worse, a loose woman."2 44

There have been situations where an employer has reinstated a victim to
work directly under a harassing supervisor, despite numerous complaints of
his sexual harassment. 245 Reinstating a woman to this hostile environment
facilitates verbal abuse or some other form of retaliatory action 246 that may
further traumatize a victim. Clearly, reinstatement is not an adequate remedy
for many women in certain situations.

Sexually harassed women suffering PTSD usually require extensive
rehabilitative therapy247 before recovering enough to reenter the workforce.248

In many cases, women remain out of the workplace for years following a

241However, women are often punished if they refuse to be reinstated. See, e.g., Morris
v. American Nat'l Can Corp., 952 F.2d 200, 203 (8th Cir. 1991) (victim's refusal of
reinstatement offer barred further accrual of back pay when employer "sincerely"
claimed it would protect victim from further harassment), rev'd in part and vacated in
part, 988 F.2d 50 (1993).

242See, e.g., Snodgrass v. Brown, No. 89-1171-K, 1990 WL 198431, at *11 (D. Kan. Nov.
26, 1990) (plaintiff acknowledged that women who assert a sexual harassment claim
against their employer are typically labeled a troublemaker.)

243 See MACKINNON, supra note 24, at 49.
244 FARLEY, supra note 19, at 59.
245 See Cortes v. Maxus Exploration Co., 977 F.2d 195, 198 (5th Cir. 1992) (plaintiff

returned to harasser's department after three reports of his harassing behavior to
company officials went uninvestigated).

246 See Suzanne E. Andrews, The Legal and Economic Implications of Sexual Harassment,
14 N.C. CENT. L.J. 113, 142 (1983) (arguing that injunctions prohibiting sexual
harassment are ineffective because plaintiffs and defendants are not usually the "best
of friends" after a lawsuit).

247See Andreasen, supra note 122, at 1524-1525 (suggesting that clinicians employ
relaxation therapy, minor tranquilizers, psychotherapy and physical, social or
occupational rehabilitation therapy to treat patients suffering from PTSD).

248 See Stockett v. Tolin, 791 F. Supp. 1536, 1550 (S.D. Fla. 1992) (emotional damages
caused by sexual harassment required the plaintiff to undergo psychotherapy for six
months to a year); seealso Valdez v. Church's Fried Chicken, Inc., 683 F. Supp. 596,614
(W.D. Tex. 1988) (plaintiff's doctor testified that she would require psychiatric care for
the rest of her life, possibly including sexual and behavioral therapy).
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sexually harassing experience.249 Often, victims of sexual harassment who
have reentered the workplace were forced to leave due to the traumatic stress
reactions that surfaced as a result of being reexposed to the environment.250

Recovering from PTSD requires that a victim avoid situations likely to cause
severe emotional stress or disturbing recollections of the traumatic event.
Reinstating a sexually harassed woman to an environment that is likely to be
even more harassing clearly ignores the significance of PTSD symptoms caused
by sexual harassment. 251

2. Recovery of Back Pay

Back pay awards under Title VII seek to compensate a victim for the loss of
wages and other economic benefits resulting from the harassment.252 However,
Title VII imposes a duty on a victim to mitigate economic loss by looking for
other employment.2 53 This duty ignores the psychological obstacles a sexual
harassment victim suffering from PTSD must overcome.254 Many sexually
harassed women suffer debilitating stress reactions that greatly affect their
personal and professional lives. These women are frequently unable to work
in any environment for a length of time, due to their learned mistrust of men
and diminished sense of personal confidence. 255

Some federal circuit courts add further injury to a victim by deducting any
unemployment compensation the plaintiff may have received while out of

2 49 See, e.g., Brooms v. Regal Tube Co., 881 F.2d 412,417 (1989) (noting that four years
after bringing her sexual harassment claim, the plaintiff "now has recovered [through
psychiatric therapy] to a point where she can re-enter the workplace on a more
permanent basis").

2 50See Kauffmann v. Allied Signal, Inc., 970 F.2d 178, 181 (6th Cir. 1992) (plaintiff
suffering PTSD is unable to return to work based on psychiatrist's recommendation).

2 51 See Arnold v. City of Seminole, 614 F. Supp 853, 866-67 (E.D. Okla. 1985) (court
reinstated sexual harassment victim even though it recognized that plaintiff would
"require at a minimum several years of weekly sessions with a psychologist or
psychiatrist" and accepted expert testimony that the plaintiff may never recover from
PTSD symptoms).

25242 U.S.C. § 2000e-5(g) (Supp. IV 1992).
253 "Interim earnings of amounts eamable with reasonable diligence by the person or

persons discriminated against shall operate to reduce theback pay otherwise allowable."
Id.; seealso Horn v. Duke Homes, Div. of Windsor Mobile Homes, Inc., 755 F.2d 599,606
(7th Cir. 1985) ("Damages are determined by measuring the difference between actual
earnings for the period and those which she would have earned absent the
discrimination by defendant.").

254 But see Brooms, 881 F.2d at 423-24 (plaintiff excused from duty to look for new work
while completing therapy), overruled by Saxton v. American Tel. & Tel. Co., 10 F.3d 526
(7th Cir. 1993).

255 Stockett, 791 F. Supp. at 1549.
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work from their Title VII back pay recovery.2 This contravenes the remedial
powers of Title VII, which does not explicitly require such a deduction. When
a woman is traumatized by workplace sexual harassment to the point where
she is unable to work, collecting unemployment benefits may be the only
source of available income. As the Third Circuit has recognized,
"unemployment benefits should not be deducted from a Title VII back pay
award."257 Limiting a sexually harassed woman's recovery in such a
"draconian ' 258 manner further victimizes a woman for pursuing her right to
be free from harassment in the workplace.

3. Equitable Relief

Another specific goal of Title VII was to "make persons whole for injuries
suffered on account of unlawful discrimination. 259 Section 2000e-5(g) allows
courts to grant a victim any equitable relief it deems appropriate. 260 However,
the majority of courts had interpreted the phrase "any other equitable relief" to
mean that monetary relief was not available to victims of Title VII
discrimination. 261 Before passage of § 1981a of the Civil Rights Act of 1991,262
many women who proved they were sexually harassed in the workplace were
not granted relief,263 or received only attorney's fees and a few dollars nominal
damages.264 Therefore, harassment victims saw little reason to sue their
employers under Title VII, since they typically did not wish to be reinstated to
the harassing environment, could not collect monetary recovery, and knew
their employers would not suffer any meaningful consequences. 265

256 See Merriweather v. Hercules, Inc., 631 F.2d 1161, 1168 (5th Cir. 1980); EEOC v.
Enterprise Ass'n Steamfitters Local No. 638,542 F.2d 579,592 (2d Cir. 1976), cert. denied,
430 U.S. 911 (1977); Satty v. Nashville Gas Co., 522 F.2d 850,855 (6th Cir. 1975), affd in
part, vacated in part on other grounds, 434 U.S. 136 (1977); Bowe v. Colgate-Palmolive Co.,
416 F.2d 711,721 (7th Cir. 1969), affd in part and rev'd in part, 489 F.2d 896 (7th Cir. 1973).

2 57Accord Craig v. Y&Y Snacks, Inc., 721 F.2d 77, 82 (3d Cir. 1983); Brown v. A.J.
Gerrard Manufacturing Co., 715 F.2d 1549,1550 (11th Cir. 1983); Kauffman v. Sidereal
Corp., 695 F.2d 343,346-47 (9th Cir. 1982); EEOC v. Ford Motor Co., 645 F.2d 183,195-96
(4th Cir. 1981), rev'd on other grounds, 450 U.S. 219 (1982).

258Horn, 755 F.2d at 607.
2 59Ford Motor Co. v. EEOC, 456 U.S. 932, 945 (1982).

26042 U.S.C. § 2000e-5(g) (Supp. IV 1992).
2 61 BARBARA SCHLEI & PAUL GROSSMAN, EMPLoYMENT DISCRIMINATION LAW 1452 &

nn.153-56 (1983) (see cases cited therein).

26242 U.S.C. § 1981a(a)(1) (Supp. IV 1992).
2 63 See, e.g., Swanson v. Elmhurst Chrysler Plymouth, Inc., 882 F.2d 1235 (7th Cir. 1989)

(finding hostile environment sexual harassment but awarding no relief), cert. denied, 493
U.S. 1036 (1990).

2 64 See Arnold v. City of Seminole, 614 F. Supp. 853,859-60 (E.D. Okla. 1985).
265BRAvo & CASSEDY, supra note 26, at 34.
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Section 2000e-5(g) of Title VII was amended by Section 1981a of the Civil
Rights Act of 1991266 to allow the recovery of compensatory and punitive
damages for sex, race, religious, and disability discrimination. Section 1981a
was a necessary modification to recoveries previously available under Title VII
and affirmatively resolved the issue of whether victims of sexual harassment
in the workplace may recover for nonpecuniary losses.267 The amendment was
also a direct response to the plight of victims of intentional discrimination, who
Congress realized "often endure terrible humiliation, pain and suffering while
on the job."268

Section 1981a(1)(a) allows a Title VII claimant to sue her employer for
compensatory damages for emotional pain, suffering, inconvenience, mental
anguish, loss of enjoyment of life, and other nonpecuniary losses.269 A woman
suffering PTSD caused by sexual harassment usually suffers all of these
emotional damages and more. However, some courts have been wary of
awarding compensatory damages to a sexual harassment victim.270 This
hesitant approach suggests that women may remain without adequate
remedies for the sexually traumatic experiences they endured.2 71

Section 1981a amended Title VII to include recovery of punitive damages272

in order to provide employers with additional incentives to prevent
discrimination in the workplace.2 73 A claimant may recover punitive damages
under § 1981a if it is demonstrated that the employer "engaged in a discrimin-

26642 U.S.C. §1981a(a)(1) (Supp. IV 1992).
26 7 Prior to the amendment, courts used their discretion in allowing monetary

recovery for nonpecuniary harms. See, e.g., Meritor Sav. Bank, FSB v. Vinson, 477 U.S.
57, 68, 72 (1986) (although the harassing conduct had inflicted no tangible or economic
injury pursuant to Title VII, the employer was nonetheless held liable).

268 H.R. REP. No. 40(1), 102d Cong., 1st Sess., 20 reprinted in 1991 U.S.C.CA..N. 549,
552. As one Judge stated prior to the amendment, "it is my belief that employees'
psychological as well as economic fringes are statutorily entitled [by Title VII] to
protection from employer abuse." Rogers v. EEOC, 454 F.2d 234,238 (5th Cir. 1971).

26942 U.S.C. § 1981a(b)(3) (Supp. IV 1992).
2 70See Parton v. GTE North, Inc., 971 F.2d 150, 155 (8th Cir. 1992) (holding that

§ 1981a(a)(1) does not apply retroactively, even "assuming ... that [it] would entitle
[plaintiff] to damages on her sexual harassment claim").

271But see Harris v. Forklift Systems, Inc., 114 S. Ct. 367 (1993), rev'g, 976 F.2d 733 (6th
Cir. 1992).

272 Punitive damages are awarded for the purpose of punishing the wrongdoer, and
instructing him not to repeat the same actions or conduct, and deterring others from
doing the same wrongful acts. W. PAGE KEETON ETAL., PROSSER AND KEETON ON THE LAW
OF ToRTs § 2, at 9 (5th ed. 1984).

273 H.R. REP. No. 40(1), 102d Cong., 1st Sess., 20 reprinted in 1991 U.S.C.C.A.N. 549,
552.
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atory practice or discriminatory practices with malice or with reckless
indifference to the federally protected rights of an aggrieved individual."274

However, the unique nature of sexual harassment in the workplace makes
it nearly impossible for a victim to prove that harassment was conducted
maliciously or with reckless indifference. Absent giving an employer notice of
the harassment, which is traumatizing in itself,2 75 a victim becomes embroiled
in a "he said, she said" battle of proving malice. Usually an employer will not
be liable for punitive damages unless an officer, director or managing agent of
the company participated in, or ratified, the harassing conduct.276 Imposing
these burdens on a victim may make punitive damage awards the exception
rather than the rule,277 thereby reducing their real deterrent effect.

While Section 1981a is a significant step forward for the many victims of
sexual harassment in the workplace, its effectiveness is debatable. Assuming
that monetary awards are enough to "make whole" a sexually harassed woman
whose emotional and physical well-being have been virtually destroyed, the
amount of recovery is limited by § 1981a(b)(3). 278 While limiting a plaintiff's
recovery is a common legislative design, critics have argued that capping
compensatory damages in sexual harassment cases unfairly penalizes
women.279 The liability caps within § 1981a(b)(3) work more to protect the
employer from excessive liability than to make the sexually harassed victim
whole.

27442 U.S.C. § 1981(b)(1) (Supp. IV 1992).
275 See supra part IV.A.1.

276 See David D. Kadue, Sexual Harassment at Work, 742 ALI-ABA 465, 482 n.110 (1992).

2 77William L. Kandel, Mixed Motives, Sexual Harassment, and the Civil Rights Act of1991,
17 EMPLOYEE REL. L.J. 635,641-642 (1992).

2 78Section 1981a(b)(3) states:
The sum of the amount of compensatory damages awarded under
this section for future pecuniary losses, emotional pain, suffering,
inconvenience, mental anguish, loss of enjoyment of life, and other
nonpecuniary losses, and the amount of punitive damages awarded
under this section, shall not exceed, for each complaining party-

(A) in the case of a respondent who has more than 14 and fewer
than 101 employees in each of 20 or more calendar weeks in the
current or preceding calendar year, $50,000;

(B) in the case of a respondent who has more than 100 and fewer
than 201 employees in each of 20 or more calendar weeks in the
current or preceding calendar year, $100,000;

(C) in the case of a respondent who has more than 200 and fewer
than 501 employees in each of 20 or more calendar weeks in the
current or preceding calendar year, $200,000;

(D) in the case of a respondent who has more than 500 employees
in each of 20 or more calendar weeks in the current or preceding
calendar year, $300,000.

42 U.S.C. § 1981a(b)(3) (Supp. IV 1992).
2 79See BRAvo & CASSEDY, supra note 26, at 35.
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V. CONCLUSION

"[N]o woman should be subjected to an environment where her sexual
dignity and reasonable sensibilities are visually, verbally or physically
assaulted as a matter of prevailing male prerogative... ."280 Similarly, women
should not be traumatized at work to the extent that their psychological and
emotional well-being are completely debilitated. Unfortunately, however,
these are the prices many women have paid in return for the "privilege of being
allowed to work and make a living."281

It is not enough to make sexual harassment an "unlawful employment
practice" under federal law. Sexual harassment must be recognized as a
traumatizing experience that causes thousands of American women to suffer
Post Traumatic Stress Disorder. Once PTSD is accepted both clinically and
legally as a consequence of sexual harassment, the legislature and courts can
begin reevaluating and modifying the present state of sexual harassment law.

JENNIFER L. VINCIGUERRA
282

2 80Rabidue v. Osceola Refining Co., 805 F.2d 611, 626-27 (6th Cir. 1986) (Keith, J.,
dissenting), cert. denied, 481 U.S. 1041 (1987).

2 81Meritor Say. Bank, FSB v. Vinson, 477 US. 57,67 (1986) (quoting Henson v. City
of Dundee, 682 F.2d 897,902 (11th Cir. 1982)).

2 82Ms. Vinciguerra received the Robert Kensey Memorial Award for this Note.

1994]

37Published by EngagedScholarship@CSU, 1994



38https://engagedscholarship.csuohio.edu/clevstlrev/vol42/iss2/7


