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CREIGHTON LAW REVIEW

tucky Bar Association argued that direct mail solicitation should be
barred under the rationale of the Ohralik decision. Shapero con-
tended that direct mail solicitation should be protected as a form of
speech similar to newspaper and other media advertising.97

The Supreme Court, in a split decision, ruled that under the First
Amendment a state may not categorically prohibit lawyers from solic-
iting business by sending truthful, nondeceptive letters to potential
clients known to face particular legal problems. The Court analogized
targeted direct mail solicitation to advertising, rather than to personal
solicitation.

The dissent in Shapero by Justice Sandra Day O'Connor, joined
by Chief Justice Rehnquist and Justice Antonin Scalia, is instructive.
Justice O'Connor would have approved much greater deference to the
opinions of state bar officials about the propriety of ads. The dissent
contended that "the [s]tates should have considerable latitude to ban
advertising that is 'potentially or demonstrably misleading,' as well as
truthful advertising that undermines the substantial governmental
interest in promoting the high ethical standards that are necessary in
the legal profession."98

The dissenters would have approved, for example, a ban on attor-
ney advertisements that announced the price for routine services. 99 It
is just this kind of basic information that the Court approved in Bates
when it held that the Constitution prohibited a total ban on attorney
advertising. If the majority had been willing, as were the dissenters,
to defer to the judgment of state bar officials on the propriety of basic
factual information in lawyer ads, then states could have banned ad-
vertisers from providing almost any useful information to consumers.

The dissenters in Shapero clearly were hostile to lawyer advertis-
ing. The dissenters surmised that attorneys would not be able to
maintain high professional standards while advertising prices for rou-
tine services:

Furthermore, such advertising practices will undermine
professional standards if the attorney accepts the economic
risks of offering fixed rates for solving apparently simple
problems that will sometimes prove not to be so simple after
all. For a lawyer to promise the world that such matters as
uncontested divorces can be handled for a flat fee will inevita-
bly create incentives to ignore (or avoid discovering) the com-

97. Ohralick v. Ohio State Bar Ass'n, 436 U.S. 447, 469-72 (1978).
98. Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 485 (1987) (O'Connor, J., dissent-

ing) (citation omitted) (quoting In re R.M.J, 455 U.S. at 202 (emphasis in original)).
99. Id.
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SILENCING LAWYERS

plexities that would lead a conscientious attorney to treat
some clients' cases as anything but routine. 100

The dissenters cited no evidence or data in support of this asser-
tion. In fact, the available evidence refutes this claim. A study com-
paring the quality of services rendered by a legal clinic to that of
traditional law firms found the ratings for the clinics to be superior in
all categories. 101 The same study reviewed the results obtained by
attorneys in divorce cases and concluded that the quality of legal rep-
resentation by attorneys in the legal clinic was equal to or better than
that of traditional law firms. l0 2

This study explained these conclusions as follows:
As firms have larger planned volumes, they can lower

their per-unit costs and, accordingly, their prices. Costs drop
because large-volume production techniques are different
from small-volume ones. This phenomenon apparently ap-
plies to "the last of the cottage industries," the delivery of
legal services to individuals. By greater use of specialization,
paralegals, and systems management as well as by the sub-
stitution of capital for labor, the costs of providing routine
services such as divorce can be reduced significantly. These
low-cost techniques appear to explain the ability of the legal
clinic to reduce prices. Further, the techniques reveal why
quality need not drop and may even increase. Since the clinic
does not drop prices by reducing the amount of care on each
case, quality need not decline. To the extent that, for exam-
ple, the clinic increases specialization and better controls its
caseload, quality may improve, as is apparently the case with
Jacoby & Meyers. 10 3

A survey of malpractice claims in Florida provides some addi-
tional support for the proposition that advertising does not adversely
affect the quality of legal services. The survey indicated that law
firms that advertise were not more likely than other firms to be
charged with legal malpractice.' 0 4

The dissenters in Shapero also repeatedly speculated about the
dangers of targeted direct mail advertising without citing one piece of
evidence in support. Justice O'Connor stated:

First, a personalized letter is somewhat more likely "to
overpower the will and judgment of laypeople who have not

100. Id. at 485-86 (O'Connor, J., dissenting).
101. Fred McChesney & Timothy Muris, Advertising and the Price and Quality of

Legal Services: The Case for Legal Clinics, 1 AM. B. FouNmD. Rzs. J. 179, 193-201 (1979).
102. Id. at 201-06.
103. Id. at 207 (citation omitted).
104. See Scott Slonum, Survey: Ads not Drawing Malpractice Claims, 67 A.B.A. J.

25 (1981).
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CREIGHTON LAW REVIEW

sought [the lawyer's] advice." For people whose formal con-
tacts with the legal system are infrequent, the authority of
the law itself may tend to cling to attorneys just as it does to
police officers. Unsophisticated citizens, understandably in-
timidated by the courts and their officers, may therefore find
it much more difficult to ignore an apparently "personalized"
letter from an attorney than to ignore a general
advertisement.

Second, "personalized" form letters are designed to sug-
gest that the sender has some significant personal knowledge
about, and concern for, the recipient. Such letters are reason-
ably transparent when they come from somebody selling con-
sumer goods or stock market tips, but they may be much
more misleading when the sender belongs to a profession
whose members are ethically obliged to put their clients' in-
terests ahead of their own.

Third, targeted mailings are more likely than general ad-
vertisements to contain advice that is unduly tailored to serve
the pecuniary interests of the lawyer.10 5

In the dissenting opinion in Shapero, three Justices of the
Supreme Court appraised the potential of targeted direct mail adver-
tising to deceive the public without so much as a scintilla of evidence
for support.

Perhaps the dissent in Shapero explains why the Court has not
been willing to tell the organized bar that states have an obligation to
present evidence in support of claims that various attorney advertis-
ing practices are harmful and should be prohibited. At least three of
the Justices were willing to engage in speculation about the dangers of
advertising, and to defer to the speculation of state bar representa-
tives about such dangers, without considering the available evidence.

With such a divided Court, it may be that the majority could not
have come together on a decision instructing states to provide proof of
allegations about the alleged harms caused by attorney advertise-
ments. But, this failure has not served the organized bar or the Court
well. Decisions like Shapero do little more than encourage states to
continue restricting advertising hoping that with a little more extrav-
agant rhetoric or a little more speculation they can win over another
Justice or two at the next argument.

The Court revisited the issue of state bar restrictions on advertis-
ing in the case of Peel v. Attorney Registration and Disciplinary
Comm'n. 106 In that case, the State of Illinois disciplined an attorney

105. Shapero, 486 U.S. at 481-82 (O'Connor, J., dissenting) (quoting Zauderer, 471
U.S. at 643).

106. 496 U.S. 91 (1990).
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SILENCING LAWYERS

for stating on his letterhead that he was certified as a civil trial spe-
cialist by the National Board of Trial Advocacy.

Again, the State tried to justify disciplining the attorney without
offering any evidence that any person had been or was likely to be
misled or deceived by the statement. Once again, the State argued
that the advertisement's potential for deception justified a blanket
ban on announcing certification of a specialty. And, once again, the
Supreme Court refused to accept such a broad restriction on speech in
the absence of any evidence supporting the need for the restriction.

The Peel decision also reinforced the standard for imposing addi-
tional disclosure requirements articulated in Zauderer. The majority
opinion, written by Justice John Paul Stevens, as well as a concurring
opinion by Justice Thurgood Marshall, and a dissenting opinion by
Justice Byron White, agreed that the assertion of a certification of ex-
pertise had the potential to mislead some consumers. 10 7 The majority
and concurring opinions recognized that, under the Constitution, Illi-
nois could have reduced this potential by enacting reasonable regula-
tions requiring additional disclosures.' 08

In Peel, as in Shapero, Justices O'Connor, Rehnquist, and Scalia
dissented. 10 9 Justice O'Connor noted that although there was no evi-
dence that the certification of specialization actually misled anyone,
the Court should nonetheless defer to the Illinois Supreme Court
which found that the statement was "inherently likely to deceive." 110

Why should the Supreme Court 'defer to state supreme courts in
making this judgment? The state supreme court justices had no evi-
dence and no empirical data from which to make such a judgment.
They had no reports of individuals who were, in fact, deceived. As is
typical in these cases, a state disciplinary official, not a complaining
client, charged Peel with violating state standards on advertising."'

Justice O'Connor relied on an assumption of expertise by the state
courts to substitute for the lack of evidence:

Charged with the duty of monitoring the legal profession
within the State, the Supreme Court of Illinois is in a far bet-
ter position than is this Court to determine which statements
are misleading or likely to mislead. Although we are the final
arbiters on the issue whether a statement is misleading-as a

107. Peel v. Attorney Registration & Disciplinary Comm'n, 496 U.S. 91, 106 (1990);
id. at 111 (Marshall, J., concurring); id. at 118 (White, J., dissenting).

108. Peel, 496 U.S. at 100, 111 (Marshall, J., concurring).
109. Id. at 119 (O'Connor, J., dissenting); see Shapero, 486 U.S. at 485 (O'Connor, J.,

dissenting).
110. Peel, 496 U.S. at 120-21 (O'Connor, J., dissenting) (quoting In Re R.M.J., 455

U.S. 191 (1982)).
111. Peel, 496 U.S. at 97.
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matter of constitutional law, we should be more deferential to
the State's experience with such statements." 2

Justice O'Connor suggested in her dissent that the states have
considerable experience in assessing the subtleties of the English lan-
guage to determine what statements bear such a high risk of deceiving
the public that they may be prohibited. But the organized bar has no
such experience. The bar's experience is a relentless hostility to all
forms of advertising first formalized in 1908 and extending until the
Bates decision in 1976. Following that, the bar's experience has been
to engage in repeated attempts to minimize the information attorneys
may provide to consumers without so much as a whisper by consumers
that the restrictions were needed. Indeed, one of the few agencies that
has had any experience at determining what kinds of assertions in
advertising are likely to mislead the public is the Federal Trade Com-
mission. That agency is mandated by law to establish rules for the
prevention of deceptive advertising. 113 The Federal Trade Commis-
sion filed an amicus brief in Peel asserting that the likelihood that a
lawyer's notification of certification would deceive the public is
minimal."

4

Justice O'Connor clearly disclosed how far she would go in defer-
ring to a claim that an assertion by an attorney is potentially mislead-
ing. She speculated that "the meaning underlying a claim of [National
Board of Trial Advocacy] certification is neither common knowledge
nor readily verifiable by the ordinary consumer."115 She stated that
"certification is tantamount to a claim of quality and superiority and is
therefore inherently likely to mislead."116 She alleged that the state-
ment of certification coupled with a statement of the states in which
an attorney is licensed to practice "leads to the conclusion that the
State licenses the lawyer's purported superiority." 1 7 She opined that
"[a]s it is common knowledge that [s]tates police the ethical standards
of the profession, that inference is likely to be especially
misleading."118

How do we know whether these claims are true? There is not one
shred of evidence in the record to support any of them. They are true
only in the sense that a number of people with strong views about
attorney advertising believe them to be true. They are true in the
sense that an attorney who, for whatever reason, wanted to prevent

112. Id. at 121 (O'Connor, J., dissenting).
113. See 15 U.S.C. § 57a (1993).
114. Peel, 496 U.S. at 104-05.
115. Id. at 122 (O'Connor, J., dissenting).
116. Id. at 123 (O'Connor, J., dissenting).
117. Id.
118. Id. at 123-24 (O'Connor, J., dissenting).

[Vol. 28

HeinOnline  -- 28 Creighton L. Rev. 384 1994-1995



SILENCING LAWYERS

disclosure of certification of specialization by other attorneys, could al-
lege that they are true without appearing to be foolish. They are rhe-
torical truths. They are opinions. But they are not descriptions of the
real world based upon anything found in the record of the case before
the Court. In the absence of any information more substantial than
these opinions, the Court was correct in refusing to permit the State of
Illinois to discipline attorney Peel for his publication of the truth that
he was certified as a civil trial specialist by the National Board of Trial
Advocacy.

Why would three members of the Court argue that they should
defer to state supreme court justices to decide whether lawyer adver-
tising is potentially misleading? Why should the dissenters contend
that the states should be able to bar such advertisements in the ab-
sence of empirical evidence justifying such drastic action? The answer
can be found in the culture of the legal profession.

There is ample evidence that lawyers generally have significantly
different opinions about lawyer advertising than consumers. The evi-
dence is gathered in a recent review of fifteen studies on opinions
about such advertising. 119 The studies are of three types, reports of
attorneys' opinions, reports of consumers' opinions, and comparisons
of attitudes of attorneys and consumers. Various investigators con-
ducting the studies between 1978 and 1991 found that consumers gen-
erally had positive attitudes about lawyer advertising, while attorneys
generally had negative attitudes. Comparative studies disclosed a
consistent pattern of attorneys holding opinions that are less
favorable to advertising than the opinions of consumers.

There are many reasons why lawyers have negative attitudes
about advertising. According to a study by Cutler, Javalgi, and
Schimmel the negative tone begins in law school with its emphasis on
law as service and deemphasis of law as a profit making venture. 1 20

The "corporate cultures" of the law firms perpetuate the negative atti-
tude. Attorneys, particularly those who entered the profession prior
to the Bates decision, "have internalized and made cultural the belief
that advertising is akin to selling unneeded products and is therefore
undignified and demeaning to the firm."12 1

Consumers have a significantly different perspective on
advertising:

119. Robert Cutler et al., The Advertising of Legal Services: Attorneys Versus Con-
sumers, J. PROF. SERV. MKTG. (forthcoming), reviewed by, LAWYER ADVERTISING NEWS,
Feb. 1993, at 3 [hereinafter LAWYER ADVERTISING NEWS].

120. LAWYER ADVERTISING NEWS, supra note 119, at 8.
121. LAWYER ADVERTISING NEWS, supra note 119, at 9.
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Consumer attitudes toward legal services advertising
tend to the positive because of the consumers' felt need for
information prior to making a decision. Word-of-mouth refer-
rals are valued for important decisions like this-but many
times the consumer needing an attorney has no source for
such referrals. The observation and reading of advertise-
ments by legal service providers are valued because: (1) ad-
vertisements may be the only source of information, and (2)
advertisements are a time-efficient method for obtaining
information.

12 2

These studies demonstrate that the negative attitude many attor-
neys have about advertising is unrelated to the value of advertising to
the public. That attitude is related to the image lawyers have of them-
selves and their profession.

Angry clients do not generate complaints about attorney advertis-
ing. It is rare for clients to initiate grievances about advertising. 123

State disciplinary agencies generate these complaints. 124 Although
these agencies couch their complaints in terms of concern about decep-
tion of the public, it is evident that the real concern is about self-image
rather than the public interest. Surely if their concerns were for the
interest of consumers, members of the organized bar would be willing
and able to produce evidence of injury to the public from the forms of
lawyer advertising they disapprove. In the absence of such evidence,
the Supreme Court should continue to give broad latitude to lawyers
to advertise their services.

V. RESTRICTIONS ON TRIAL PUBLICITY

The American Bar Association ("A.B.A.") also has imposed signifi-
cant restrictions on the right of attorneys to speak about matters that

122. LAWYER ADVERTISING NEWS, supra note 119, at 10.
123. Indeed, it is rare for anyone to complain about lawyer advertising. Quarterly

reports of grievances filed against attorneys in Ohio between 1988 and 1991 report that
grievances about advertising and solicitation constituted 1.2% of all grievances. State
reports submitted to the American Bar Association Center for Professional Responsibil-
ity in the years 1990-1992 reveal either that the states do not report complaints about
advertising as a separate category, or that the advertising complaints amount to 1%-2%
of the total complaints about attorney conduct (reports available at the office of the
author).

124. See Survey on Lawyer Discipline Systems Chart X, (A.B.A. Center for Profes-
sional Responsibility Standing Committee on Professional Discipline 1989). The cases
on advertising also make clear that advertising complaints are generated by state disci-
plinary personnel rather than consumers. See Zauderer, 471 U.S. at 629-32 (discussing
an advertising complaint generated by staff attorney of the Office of Disciplinary Coun-
sel). No court decision about attorney advertising has reported that the action resulted
from a complaint registered by a client or potential client.
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are or likely will be in litigation. 125 Despite extensive discussion
about the rules in this area, the organized bar has offered little empir-
ical data in support of the claim that these restrictions are necessary
to satisfy a legitimate governmental interest.

Why should there be any restrictions on what an attorney may
say to a reporter about a pending case?, The traditional answer is that
the information may be published by the reporter and become known
to members of the jury sitting on the case. If the jurors decide the case
based on information other than the evidence presented in the court-
room, then the defendant has been denied the Sixth Amendment's
guarantee of a trial by an impartial jury. 12 6

As was true about restrictions on lawyer advertising, restrictions
on lawyer comment about matters in litigation stem from the 1908
Canons of Professional Ethics ("Canons").127 The effect of the Canons
was to prevent attorneys for small businesses and individual clients
from talking to reporters about their clients' cases. The rule had little
impact on large corporations who could hire public relations special-
ists to speak to reporters on behalf of the corporation. But the real
impetus for maintaining strict limits on what attorneys may say to the
press about litigation matters arose from two events, the assassina-
tion of President John F. Kennedy in 1963, and the Supreme Court's
reversal of Sam Sheppard's murder conviction in 1966.

These events gave rise to an effort by the A.B.A. to resolve what
came to be known as the free press - fair trial dilemma. Curiously,
the Oswald affair, stemming from President Kennedy's assassination,
did not involve disclosure of information to the press by attorneys;
and, in the Sheppard case, the disclosure of information by attorneys
was a relatively minor part of the Supreme Court's concern when it
reversed Sam Sheppard's conviction.

The news media gave massive coverage to the assassination of
President Kennedy. Shortly after the assassination, President Lyn-
don Johnson appointed a commission, chaired by Chief Justice Earl
Warren, to investigate, evaluate, and report to the President about
"all the facts and circumstances surrounding [the] assassination."128

The Warren Commission report included the opinion that it would

125. MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.6 (1992); MODEL CODE OF PRO-

FESSIONAL RESPONSIBILITY DR 7-107 (1981).

126. U.S. CONST. amend. VI. The Sixth Amendment provides that "[in all criminal
prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impar-
tial jury of the State and district wherein the crime shall have been committed." Id.

127. See CANONS OF PROFESSIONAL ETHICS Canon 20 (1908); see supra note 43.
128. REPORT OF THE PRESIDENT'S COMMISSION ON THE ASSASSINATION OF PRESIDENT

KENNEDY 471 app. 1 (1964).
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have been difficult for Lee Harvey Oswald to have received a fair trial.
The report stated:

A fundamental objection to the news policy pursued by
the Dallas police, however, is the extent to which it endan-
gered Oswald's constitutional right to a trial by an impartial
jury. Because of the nature of the crime, the widespread at-
tention which it necessarily received, and the intense public
feelings which it aroused, it would have been a most difficult
task to select an unprejudiced jury, either in Dallas or
elsewhere.1

29

Note that the Warren Commission's report suggested that im-
panelling a jury would be difficult because of the disclosures of infor-
mation by the police, not disclosures by attorneys. Note also that the
commission's opinion could not have been tested because Oswald had
been killed two days after the assassination of the President.

There is an air of unreality about the report's concern for Mr. Os-
wald's constitutional rights. Did the members of the Warren Commis-
sion truly believe that the assassination of a President would not
trigger a tremendous amount of news coverage? It is inconceivable
that the coverage would not have included rumor, gossip, and surmise,
some of which would subsequently prove to have been inaccurate.
Moreover, under any circumstances, it would be difficult to seat an
unbiased jury in the murder trial of a person charged with killing the
President of the United States. It is pure conjecture to assume that
the problem of seating an unbiased jury would be substantially more
difficult because the police (or attorneys) provided some of the infor-
mation and misinformation reported in the immediate aftermath of an
assassination.

The second event triggering increased concern about litigation
disclosures by lawyers was the Supreme Court's reversal of the mur-
der conviction of Sam Sheppard. In Sheppard v. Maxwell, 130 the
Court held that extensive prejudicial press coverage surrounding the
trial and the failure of the trial judge to prevent the press from turn-
ing the trial into a "Roman holiday" where "bedlam reigned" denied
Sheppard the right to a fair trial. 13 ' While some of the information
provided to the press about the case came from attorneys, including
the prosecutor, much of it also came from other sources including wit-
nesses, family members, and "especially the Coroner and police
officers."

1 3 2

129. Id. at 238.
130. 384 U.S. 333 (1966).
131. Sheppard v. Maxwell, 384 U.S. 333, 354-63 (1966).
132. Id. at 360.
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Thus, there were two problems that had a significant impact on
the Sheppard trial. The first was the court's failure to prevent report-
ers from virtually taking over the courtroom and turning the trial into
a spectacle. This problem had nothing to do with the source of infor-
mation provided to reporters. The second problem, the extensive prej-
udicial coverage by the press, involved lawyers among a large number
of people who spoke to reporters. In light of the history of the case, it
is difficult to believe that the level of prejudice or the result in the case
would have been different even if neither the prosecutor nor defense
counsel had spoken a word to any reporter. 133 There were too many
sources of information for reporters and too much public interest in
the case for the amount of news coverage to have been influenced by
whether attorneys were or were not an additional source of
information.

There is a significant difference between the bar rules restricting
attorney comment about disputes in litigation and the rules restrict-
ing attorney advertisements. In the advertising cases, the bar could
cite no constitutional interest that might be compromised by permit-
ting attorneys to speak. In the trial publicity cases, the bar has
framed the issue as a balance between the need to protect a defend-
ant's right to a fair trial guaranteed by the Sixth Amendment to the
Constitution and the need to protect the rights of free speech and
press.' 3 4 If publication of information about the subject matter of a
trial threatens the right of a defendant in a criminal case to a fair
trial, then there is a clear, substantial government concern that may
require restrictions on speech. Moreover, because the clash involves
two constitutionally protected rights, it would arguably be legitimate
for a body such as the A.B.A. to make considered judgments about how
to balance the two rights without requiring the empirical evidence de-
manded in the advertising cases.

Despite its surface appeal, this rationale for restricting trial pub-
licity is flawed. Placing restrictions on the right of attorneys to talk to
journalists about cases does not protect a defendant's right to a fair
trial. Analyzing this question involves looking at three issues. First,
what is the scope of the problem of prejudicial trial publicity? Second,
what impact does restricting the right of attorneys to speak have on
the problem? Third, are there other adequate alternatives to restrict-

133. See PAUL HOLMES, THE SHEPPARD MURDER CASE 45-62 (1961).

134. See ADVISORY COMMITTEE ON FAIR TRIAL AND FREE PRESS (REARDON COMMIT-
TEE), STANDARDS RELATING TO FAIR TRIAL AND FREE PRESS 16-18 (Approved Draft,

1968); SPECIAL COMMITTEE ON RADIO, TELEVISION, AND THE ADMINISTRATION OF JUSTICE
OF THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK (MEDINA COMMITTEE), FREE-

DOM OF THE PRESS AND FAIR TRIAL, Introduction (1967).
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ing the right of attorneys to speak that can protect defendants from
being prejudiced by trial publicity?

A. THE SCOPE OF THE PROBLEM OF PREJUDICIAL TRIAL PUBLICITY

Prejudicial trial publicity arises, not because lawyers decide to
talk to representatives of the press, but because the media chooses to
cover a case that is or will be coming to trial. How frequently does this
problem arise?

Empirical data reveals that the incidence of prejudicial news re-
porting interfering with the right of defendants to get fair trials is
rare. In a 1970 study funded by the Twentieth Century Fund, investi-
gators compared federal felony cases in the District of Columbia with
news stories in the Washington Post.l3 5 Of the 1,509 defendants in-
dicted in the District of Columbia, only twenty percent were ever men-
tioned at any time in the press. 13 6 Only two percent of the cases
involved sufficient publicity to raise the possibility of prejudice. l3 7

The outcome of those cases was about the same statistically as the
outcome of the other cases. 138 This indicates that prejudice did not
poison those cases in which publicity created the theoretical possibil-
ity of prejudice.

That the reporting of "prejudicial" information does not necessar-
ily deny a defendant the right to a fair trial is confirmed by a second
study of newspaper accounts of criminal cases. In a review of the cov-
erage of criminal cases in a midwestern state, the investigators found
potentially prejudicial information in a substantial number of cases.
But, they found no correlation between the potentially prejudicial re-
ports and guilty verdicts. 13 9

Another study reported that prejudicial press coverage of criminal
cases is rare. That study indicated that pretrial publicity is a poten-
tial issue in one out of 10,000 cases. 140 This is due to the small
number of felony cases that are reported by the media coupled with
the even smaller number of these cases that proceed to trial.

That prejudicial press coverage in criminal trials is rare is further
supported by a study conducted by Richard Cardwell, counsel for the

135. See A. FRIENDLY & R. GOLDFARB, CRIME AND PUBLICITY (1967) [hereinafter
FRIENDLY & GOLDFARB].

136. Id. at 61.
137. Id. at 63.
138. Id. at 66.
139. Thomas Eimermann & Rita Simon, Newspaper Coverage of Crimes and Trials:

Another Empirical Look at the Free Press-Fair Trial Controversy, 47 JOURNALISM Q. 142
(1970).

140. Ralph Frasca, Estimating the Occurrence of Trials Prejudiced by Press Cover-
age, 72 JUDICATURE 162, 169 (1988).
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Hoosier State Press Association. Cardwell found that between 1963
and 1965, only sixty-nine appellate decisions dealt with claims of prej-
udicial pretrial publicity. The claims prevailed in a mere five percent
of these few cases. Prejudicial news coverage during trial was dis-
cussed in thirty-two cases between 1963 and 1965. In only three of
these cases did a court find that prejudicial publicity warranted grant-
ing relief. 141

Data gathered from judges, attorneys, and prisoners also gener-
ally support the view that prejudicial press coverage is not considered
to be a significant problem by the people who are most intimately in-
volved in the criminal system.142 A commentator who reviewed these
studies on the incidence of press-induced prejudice concluded that
"[t]aken together, the research suggests that in an absolute, quantita-
tive sense, prejudicial publicity is a small problem." 143

There are two studies that claim to support the theory that preju-
dicial trial publicity is a serious problem. The first is a report spon-
sored by the A.B.A. The A.B.A. established the Advisory Committee
on Fair Trial and Free Press in 1964. The Committee came to be
known as the Reardon Committee, named after its chairman Paul C.
Reardon, an Associate Justice of the Supreme Judicial Court of Mas-
sachusetts. 144 The Reardon Committee concluded that excessive trial
publicity was prejudicing a growing number of defendants. However,
the Reardon Committee's conclusions are seriously flawed.

Among its shortcomings, the Reardon Committee failed to obtain
professional researchers. Rather than secure a social scientist to over-
see empirical research, the Committee entrusted its research to a law
school student who took a leave of absence from his legal studies. 145

Moreover, the Reardon Committee failed to take advantage of one of
the most useful ways to assess the affect of out of court commentary on
the deliberations of juries, reviewing actual jury deliberations. The
organized bar traditionally has considered jury deliberations to be sac-
rosanct, and has frowned on efforts by investigators to witness the
process. When the University of Chicago Jury Project recorded the
deliberations of a civil jury trial in 1954, the furor generated by the

141. FRIENDLY & GOLDFARB, supra note 135, at 58.
142. See Robert E. Drechsel, An Alternative View of Media-Judiciary Relations:

What the Non-Legal Evidence Suggests About the Fair Trial-Free Press Issue, 18 HOF-
STRA L. REV. 1, 16-19 (1989). See Fred S. Siebert, Trial Judges' Opinions on Prejudicial
Publicity in Free Press and Fair Trial, in FREE PRESS AND FAIR TRIAL 1 (Chilton R. Bush
ed., 1970) [hereinafter FREE PRESS AND FAIR TRIAL].

143. Drechsel, 18 HOFSTRA L. REV., at 16.
144. PAUL C. REARDON, STANDARDS RELATING TO FAIR TRIAL AND FREE PRESS, VII

(1966) [hereinafter REARDON].
145. ADVISORY COMMIrrEE ON FAIR TRIAL AND FREE PRESS (REARDON COMMITTEE),

STANDARDS RELATING TO FAIR TRIAL AND FREE PRESS ix (Tentative Draft 1966).
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Project was great enough to result in a congressional investigation. 146

There have been few attempts to invade the jury room since then. As
might be expected, the researcher for the Reardon Committee steered
clear of any attempts to look at actual jury deliberations.

The Reardon Committee recognized that the problem of prejudi-
cial news coverage, while difficult to quantify, was not massive in
scope:

Any effort to assess the magnitude of the problem - the
number of cases in which serious questions of possible preju-
dice are raised by news coverage and public statements - is
bound ultimately to rest in some degree on inference. It is
certain that in relative terms, when compared with the total
number of crimes or even the total number of criminal pro-
ceedings, the problem is of limited proportions. 147

The Reardon Committee came to this conclusion in part because
the problem of prejudicial news coverage primarily applies in jury
cases and the Committee found that in 1964 only eight percent of
criminal cases in federal courts proceeded to jury trial. 148 Nonethe-
less, the Reardon Committee concluded that prejudice was a substan-
tial problem in the few instances where it was found.

The research methodology used by the Reardon Committee is
problematic. The Committee based its conclusion on three sources:
(1) a survey of defense lawyers; (2) a survey of judges; and (3) an anal-
ysis of criminal reporting in a number of newspapers. Conclusions de-
rived from these sources are suspect. Journalism Professor Robert C.
Drechsel critiqued the finding of the Reardon Committee:

There are reasons to question the validity of the Commit-
tee's data. The fifty-four defense attorneys who responded to
the survey constituted only twenty-seven percent of the 200
who received questionnaires - a very poor response rate that
makes generalization risky. Nor is it clear how representa-
tive the fifty-four were or whether they may have simply rep-
resented the most disgruntled of the lawyers surveyed. Three
respondents alone accounted for 186 of the 300 troublesome
cases mentioned. Further, defense attorneys would seem to
be an inherently biased source on whom to base a generaliza-
tion about the impact of prejudicial publicity - a possibility
made even more plausible by examination of the committee's
data from trial judges.

146. Walter Wilcox, The Press, the Jury, and the Behavioral Sciences, in FREE PRESS
AND FAIR TRIAL, supra note 142, at 63.

147. REARDON, supra note 144, at 22.
148. REARDON, supra note 144, at 22. See also HARRY KALVEN & HANS ZEISEL, THE

AMERICAN JURY 17 (1971) (stating that about 15% of all state felony cases proceed to
jury trial).
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Unfortunately, the Committee did not ask judges pre-
cisely the same questions as defense attorneys. The judges
were asked how often they had reprimanded the media about
reporting that occurred before or during trial. Thirty-nine
said never, only two said occasionally, and apparently the re-
mainder did not respond directly. Twenty-seven judges said
they occasionally requested reporters to withhold information
from publication. Of those twenty-seven, twenty-two re-
ported having generally or always received compliance and
only one reported having such requests refused. In other
words, the picture painted by the judges - the judicial actors
most likely to have an objective view of the situation - is far
less severe than that painted by defense attorneys.

The Committee's content analysis of newspapers is also
less than convincing since, as the Committee conceded, it did
not determine how many of the cases it considered actually
went to trial. Perhaps the best argument - and one made by
the Committee - is that the magnitude of the problem is
qualitative rather than quantitative. In other words, even if
the problem occurs in a relatively small number of situations,
these are precisely the cases that most severely test the fair-
ness of the judicial process. 149

Thus, the Reardon Committee took three positions on the scope of
the problem of prejudicial news coverage of criminal cases. First, it
recognized that the problem was relatively small in scope. Second, it
attempted to show that, although relatively small in scope, the prob-
lem still arose in enough cases to be problematic. But, its research
methods were inadequate to support that claim. Third, the Reardon
Committee contended that even if the problem were rare, the Commit-
tee was justified in recommending restrictions in order to assure fair-
ness in those infrequent cases in which the problem arose.

The studies indicating that there is no statistical variation in the
outcomes of cases receiving trial publicity compared to the outcomes of
cases receiving no publicity suggests that the Reardon Committee's
fears were not well-founded.150 Moreover, there is also anecdotal in-
formation that refutes the claim that publicity is likely to prevent a
defendant from getting a fair trial, even in highly charged cases. De-
fendants have prevailed in many high profile cases that have received
significant press coverage.

An early example of a defendant prevailing in spite of allegedly
prejudicial trial publicity is the treason case against Aaron Burr.' 5 '

149. Drechsel, 18 HOFSTRA L. REV., at 12-14.
150. See supra notes 135-39 and accompanying text.
151. United States v. Burr, 25 F. Cas. 49 (1807).
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